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DISTRICT    OF   MARYLAND,    to  wit. 
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»E  it  remembered,  that  on  the  14th  day  of  March,  in  the  29th  year  of  the 
independence  of  the  United  States  of  America,  Samuel  Butler  and  George 
Keatinge,  of  the  said  district,  have  deposited  in  this  office,  the  title  of  a  Book, 
the  right  whereof  they  claim  as  Proprietors,  in  the  words  following,  to  wit  : 

li  Report  of  the  Trial  of  the  Hon.  Samuel  Chase,  one  of  the  Associate  Justices 
of  the  Supreme  Court  of  the  United  States,  before  the  High  Court  of  Impeachment 
composed  of  the  Senate  of  the  United  States,  for  charges  exhibited  against  him  by  the 
House  of  Representatives  in  the  name  of  themselves  and  of  all  the  people  of  the  United 
States,  for  High  Crimes  and  Misdemeanors,  supposed  to  have  been  by  him  committed; 
tvith  the  necessary  Documants  and  official  Papers,  from  the  Impeachment  to  final  Ac- 
quittal. Taken  m  short  hand  by  Charles  Evans,  and  the  arguments  of  Counsel, 
revised  by  them  from  his  manuscript. 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled.  "An 
Act  for  the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts 
and  Books,  to  the  Authors  or  Proprietors  of  such  copies,  during  the  times 
therein  mentioned." 

PHILIP  MOORE,  Clh  District. 
March  lSth,  1805. 


ADDRESS  TO  THE  READER. 


THE  publishers  have  taken  uncommon  pains  in  this  edition 
to  collect  all  the  necessary  information  required  ;  in  the  per- 
formance of  that  duty  they  had  to  encounter  a  number  of  dif- 
ficulties. In  the  first  place,  it  was  impossible  to  calculate 
with  precision  the  alterations  and  corrections  of  counsel,  they 
not  being  furnished  with  their  corrected  notes  until  within 
a  few  days  before  they  were  severally  published,  and  being 
obliged  to  calculate  a  certain  quantity  of  pages  for  each  ar- 
gument, they  have  been  compelled  to  print  on  smaller  type 
in  some  instances,  to  meet  the  spa.ee  allotted,  which  in  a  few 
places  has  obliged  an  unavoidable  though  intentional  wrong 
numbering  of  pages  by  repetition  of  number,  and  the 
which  is  noticed  by  a  star  *  to  each. 

In  the  proem,  they  have  collected  all  the  necessary  informa- 
tion relative  to  the  impeachment  by  the  house  of  representa- 
tives, from  the  committee  of  enquiry  to  the  order  for  the  ap- 
pearance of  the  honorable  respondent. 

The  testimony  is  accurately  copied  from  Mr.  Evans's  note?, 
The  arguments  and  opinions  of  counsel  have  been  by  them 
corrected.  The  arguments  of  the  managers  are  literally  print- 
ed from  the  notes  of  Mr.  Evans ;  and  the  publiihers  would 
feel  happy  could  they  have  got  their  notes  corrected ;  but 
having  purchased  the  notes  of  the  trial  from  Mr.  Evans,  with 
the  corrections  of  counsel,  they  could  not  legally  hold  a  copy- 
right in  the  arguments  of  the  managers,  who  would  be  at  li- 
berty to  print  or  give  their  corrected  notes  to  any  person  who 
might  pleafe  to  print  them.  Not  having  intentionally  com- 
mitted any  errors,  or  in  any  manner  fuffered  party  conlidera- 
tions  to  bias  them,  they  hope  any  little  inaccuracies  of  the 
prefs  may  be  pardoned,  to  which  the  hurry  of  the  work  in, 
no  fmall  degree  contributed. 

The  Publishers. 
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INTRODUCTION, 


PROCEEDINGS 


OF    THE 


HOUSE  OF  REPRESENTATIVES 

OF  THE  UNITED  STATES, 


ON    THE 


Impeachment  of  the  Hon.  Samuel  Chafe*. 


s^^S^^S^ 


Thursday,   January,  ^th  1S04. 


On  a  motion  made  and  feconded,  that 
the  houfe  do  come  to  the  following  refo- 
Iution  : — 

Refolded,  That  a  committee  be  appoint- 
ed to  enquire  into  the  official  conduct  of 
Samuel  Chafe,  one  of  the  aflociate  juf- 
tices  of  the  fupreme  court  of  the  United 
States,  and  to  report  their  opinion,  whe- 
ther the  faid  Samuel  Chafe  hath  (o  acted 
in  his  judicial  capacity,  as  to  require  the 
interpofition  of  the  conftitutionai  power 
of  this  houfe. 

The  houfe  proceeded  to  confider  the 
faid  motion  at  the  clerk's  table  :  Where- 
upon, 

A  motion  was  made  and  feconded,  that 
the  farther  confideration  of  the  faid  refo- 
lution  be  poftponed  until  to-morrow. 

And  debate  arifing  thereon, 

Another  motion  was  made,  and  the 
queftion  being  put,  that  the  houfe  do 
now  adjourn, 

It  paired  in  the  negative— Yeas  52— 
Nays  62 i 


Friday,   January  6tht  1804. 

The  houfe  refumed  the  confideration  of 
the  motion  of  the  fifth  inftant,  "for  the 
appointment  of  a  committee  to  enquire 
into  the  official  conduct  of  Samuel  Chafe^ 
one  of  the  aflociate  juftices  of  the  fupreme 
court  of  the  United  States," — and  the 
faid  motion,  as  originally  propofed,  be- 
ing again  read,  in  the  words  following, 
to  wit: — 

'*  Refolded,  Tliat  a  committee  be  ap- 
pointed to  enquire  into  the  official  conduct 
of  Samuel  Chafe,  one  of  the  aflociate 
juftices  of  the  fupreme  court  of  the  Uni- 
ted States,  and  to  report  their  opinion 
whether  the  faid  Samuel  Chafe  hath  (o 
acted  in  his  judicial  capacity,  as  to  require 
the  interpofition  of  the  conftitutionai 
power  of  this  houfe." 

A  motion  was  made  and  feconded,  to 
amend  the  fame,  by  inferting  after  the 
words  «  one  of  the  aflbc;ate  juftices  of 
the  fupreme  court  of  the  United  States1,** 
the  following  words,  "  and  of  Richard  Pe- 
ters, diftria  judge  of  the  diftrictof  Penn- 
fylvania." 

And  on  the  queftion.  that  the  houfe  do 
agree  to  the  faid  amendment, 

It  was  refolved  in  the  affirmative--. 
Yeas  79— Nays  37. 
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The  yeas  and  nays  being  demanded  by  one  fifth  of  the  member*  prefen?, 
Thofe  who  voted  in  the  affirmative  are, 


Willis  Alfton,  junior, 
Nathaniel  Alexander, 
Phanuel  Bifhop, 
William  Blackledge, 
John  Boyle, 
Robert  Brown, 
Jofeph  Bryan, 
William  Butler, 
John  Campbell, 
Jofeph  Clay, 
John  Clopton, 
Jacob  Crowninfhield, 
Richard  Cutts, 
John  Dennis, 
William  Dickfon, 
Peter  Early, 
James  Elliot, 
Ebenezer  Elmer, 
John  W.  Eppes, 
William  Eultis, 
William  Findley, 
James  Gillefpie, 
Edwin  Gray, 
Andrew  Gregg, 
Thomas  Griffin, 
John  A.  Hanna, 
Jofiah  Hafbrouck, 


Seth  Haftings, 
William  Hoge, 
James  Holland, 
David  Holmes, 
Benjamin  Huger, 
John  G.  Jackfon^ 
Walter  Jones, 
William  Kennedy, 
Nehemiah  Knigh', 
Michael  Leib, 
Jofeph  Lewis,  jun. 
Thomas  Lowndes, 
John  B.  C.  Lucas, 
Andrew  M'Cord, 
David  Meriwether, 
Nicholas  R.  Moore, 
Thomas  Moore, 
Jeremiah  Morrow, 
Anthony    New, 
Thomas  Newton,  jun, 
Jofeph  H.  Nicholfon, 
Gideon  Olin, 
John  Patterfon, 
Oliver  Phelps, 
John  Randolph,  |un. 
Thomas  M.  Randolph, 


JohnRea  (of  Pennfylvania) 
John  Rhea  (of  Tenneffee) 
Jacob  Richards, 
Eraftus  Root, 
Thomas  Sammons, 
Thomas  Sandford, 
Ebenezer  Seaver, 
Thompfon  J.  Skinner, 
James  Sloan, 
John  Smilie, 

John  Smith  (of  Virginia) 
Richard  Stanford, 
Jofeph  Stanton, 
James  Stephenfon, 
John  Stewart, 
David  Thomas, 
Philip  R.  Thompfon, 
John  Trigg, 
Philip  Van  Cortlandt, 
Ifaac  Van  Home, 
Jofeph  B.  Varnum, 
Daniel  C.  Verplanck, 
Marmaduke  Williams, 
Richard  Winn, 
Jofeph  Winfton,   and 
Thomas  Wynns.         79^ 


Thofe  who  voted  in  the  negative  are, 


Simeon  Baldwin, 
David  Bard, 

George  Michael  Bedinger, 
Silas  Betton, 
Adam  Boyd, 
William  Chamberlin, 
Martin  Chittenden, 
Clifton  Claggett, 
Manaflek  Cutler, 
Samuel  W.  Dana, 
John  Davenport, 
Gaylord  Grifwold, 
Roger  Grifwold, 


David  Hough, 
Samuel  Hunt, 
Thomas  Lewis, 
Henry  W.  Livingfton, 
William  M'Creery, 
Nahum  Mitchell, 
Samuel  L.  Mitchill, 
James  Mott, 
Bariah  Palmer, 
Thomas  Plater, 
Samuel  D,  Purviance, 
Jofhua  Sands, 


John  Cotton  Smith, 
John  Smith,  (of  N.  York) 
Henry  Southard, 
Samuel  Taggart, 
Samuel  Tenny, 
Samuel  Thatcher, 
George  Tibbits, 
Abram  Trigg, 
Killian  K.  Van  Renffelae^ 
Peleg  Wadfworth, 
John  Whitehall,  and 
Lemuel  Williams. 37* 
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The  faid  motion  being  further  amended 
at  the  Clerk's  table,  to  read  as  follow- 
pth  :  — 

Refolded,  That  a  committee  be  appoint- 
ed to  enquire  into  the  official  conduct  of 
Samuel  Chafe,  one  of  the  aiTociate  juftices 
of  thefupreme  court  of  the  United  States, 
and  of  Richard  Peters,  diftrift  judge  of 
the  diftrift  of  Pennfylvania,  and  to  report 
their  opinion  whether  the  faid  Samuel 
Chafe  and  Richard  Peters,  or  either  of 
them,  have  fo  afted  in  their  judicial  ca- 
pacity, as  to  require  the  interpofition  of 
the  conftitutional  power  of  this  Houfe. 

Mr.  Speaker  ftated  the  queftion,  that 
the  Houfe  do  agree  to  the  faid  motion3  as 
fo  amended, 

And  debate  arifing  thereon. 

An  adjournment  was  called  for  :•* 
Whereupon, 

The  feveral  orders  of  the  day  were  far- 
ther poftponed  until  to-morrow. 

And  then  the  Houfe  adjourned  until  to- 
morrow morning,  eleven  o'clock. 


SATURDAY,     January    7,     1804, 

The  Houfe  refumed  the  confideration  of 
the  queftion  depending  yefterday  at  the 
time  of  adjournment  i(  that  the  Houfe 
do  agree  to  the  motion  of  the  fifth  in- 
ftaftt,  as  amended  by  the  Houfe,  «c  for 
the  appointment  of  a  committee  to  enquire 
into  the  official  conduct  of  Samuel  Chafe, 
one  of  the  affociate  juftices  of  the  fupreme 
court  of  the  United  States,  and  of  Rich- 
ard Peters,  dirtricTt  judge  of  the  diftrict  of 
Pennfylvania  :"-— and  after  farther  debate 
thereon, 

A  motion  was  made  and  feconded4  to 
amend  the  faid  motion,  by  prefixing 
thereto,  a  preamble,  in  the  words  follow- 
ing,  to  wit  : 

"  Whereas  information  hath  been  given 
to  the  Houfe ,  by  one  of  its  members,  that  in  a 
certain  profecntion  for  treafon,  on  the  part 
of  the  United  States,  againft  a  certain  John 
Fries,  pending  in  the  circuit  court  of  the 
United  Stales  in  the  Jiate  of  Pennfylvania, 


Samuel  Chafe, one  of  the  a  [facial!  juftices  of  the 
fupreme  court  of  the  U.  States,  aid  Richard 
Peters,  djlri  ft  judge  for  the  dift rift  of  Penn- 
fylvania, by  vohom  the  faid  circuit  court  vuas 
then  holden,  did  inform  the  counfel  for  the 
prisoner,  that,  as  the  court  had  formed  their 
opinion  upon  the  point  of  laiv,  and  would 
direft  the  jury  thereupon,  tbe  counfel  for  the 
prifoner  mujl  confijie  themf elves  to  the  Quef- 
tion of  fact  only  :  And  ivhereas,  it  is  re. 
prefented,  that  in  confequence  offuch  deter, 
mmatien  of  the  court,  the  counfel  did  refuj'e 
to  addrefs  the  jury  on  the  quejhon  of  fa  ft,— 
and  the  f aid  John  Pries  ova  s  found  guilty  of 
treafon,  and  fentenced  by  the  court  to  the  pu- 
nijhment,  in  fuch  cafe,  by  the  lavus  of  the 
United  States,  provided, — and  vuas  pardon- 
ed by  the  P  reft  dent  of  the  United  States." 

And  the  faid  amendment  being  twice 
read  at  the  Clerk's  table, 

A  motion  was  made  and  feconded,  to 
amend  the  fame,  by  ftriking  out  there- 
from,— all  the  words,  from  the  word 
"  Whereas,"  in  the  firft  line,  to  the  end 
of  the  amendment,  for  the  purpofe  of  in- 
ferring in  lieu  thereof,  the  following 
words,  to  wit  ; — *'  members  of  this 
Houfe  have  ftated  in  their  places,  that 
they  have  heard  certain  acts  of  official  mif- 
conduct  alledgcd  againft  Samuel  Chafe, 
one  of  the  aftociate  juftices  of  the  fupreme 
court  of  the  United  States,  and  Richard 
Peters,  judge  of  the  diftrict  court  of  the 
diftrict  of  Pennfylvania  :"   Whereupon, 

A  divifion  of  the  queftion  on  the  faid 
motion  for  amendment,   was  called  for, 

And  on  the  queftion,  that  the  Houfe  do 
agree  to  the  motion  for  ftriking  out  the 
words  before  recited, 

It  was  refolved  in  the  affirmative— yeas 
79— nays  41, 

And  then  the  queftion  being  put  that 
the  Houfe  do  agree  to  infert  the  words  be- 
fore recited,  in  lieu  of  the  words  fo  ftric- 
ken  out,  it  was  refolved  in  the  affirma. 
live. 

The  queftion  was  then  taken,  that  the 
Houfe  do  agree  to  the  faid  amendment 
propofed  by  way  of  preamble,  amended 
to  read,  as  followerh  : 

"  Whereas  members  of  this  Houfe  have 


INTRODUCTION. 

ftatedin  their  place.,  that  they  have  heard  certain  arts  of  official  mifconduft  ail«W 
Sft  Samuel  Chafe,  one  of  the  affociate  juftices  of  the  fupreme  court  of  the  United 
States;  and  Richard  Peters,  judge  of  the  diilnCt  of  Pennfylvama." 

And  paffed  in  the  negative.  *     j.  ., . 

The  main  queftion  was  then  taken,  that  the  Houfe  do  agree  to  the  faid  motion,  a* 
orioinallv  propofed,  amended  to  read,  as  followeth  : 

C/WrTh.t  committee  be  appointed  to  enquire  into  the  official  conducl  of  Sa- 
muel  Chafe  one  of  the  affociate  juftices  of  the  fupreme  court  of  the  United  States,  and 
7i  Peters  diftrid  judge  of  the  diftrift  of  Pennfylvama,  and  to  report  their 
of  Richard ^Peters ;dl^  dClufcindRichardPttt,,,  or  either  of  them,   have 

iTaXd  b  thetofficill  capacity,  as  to  require  the  intention  of  the  conftitutional 

power  of  this  Houfe. 

And  refolved  in  the  affirmative,  yeas  8 1— nays  40.  .  .     >        • 

The  yeas  and  nays  being  demanded  by  one-fifth  of  the  members  prefent-thofe  wh<* 

voted  in  the  affirmative,  are, 

Willis  Alfton,  junior,  J0™*'   ™nPa' 

Nathaniel  Alexander,  Jofiah  Haftrouck, 

David  Bard,  William  Hoge, 

George  Michael  Bedinger,    James  Holland, 
David  Holmes, 


Phanuel  Bifhop, 
William  Blackledge, 
Adam  Boydy 
John  Boyle, 
Robert  Brown, 
Jofeph  Bryan, 
William  Butler, 
Levi  Cafey, 

Jofeph  Clay, 

John  Clopton, 

Jacob  Crowningfhield, 

Richard  Cutts^ 

William  Dukfon, 

John  B.  Earle, 

Peter  Early, 

Ebenezar  Elmer, 

John  W.  Kppes, 

William  Euftis, 

William  Findley, 

John  Fowler, 
]ohn  Gillefpie, 
Edwin  Gray, 

Andrew  Gregg, 

Simeon  Baldwin, 

Si!*s  Bettorr, 
John  Campbell, 
William  Ghamberlin,- 
Martin  Chittenden, 
Clitton  Claggett, 
Manaffeh  Cutler, 
Samuel  W.  Dana, 
John  Davenport, 
]ohn  Dennis, 
Thomas  Dwight, 
James  Elliot, 
Thomas  Griffin, 
Gaylord  Griswold, 


John  G.  Jackiotf, 
Walter  Jones, 
William  Kennedy, 
Nehemiah  Knight, 
Michael  Leib, 
John  B.  C.  Lucas, 
Matthew  Lyon, 
Andrew  M'Cord, 
David  Merriwether, 
Nicholas  R.  Moore, 
"Thomas  Moore, 
Jeremiah  Morrow, 
Anthony  New, 
Thomas  Newton,  jun.- 
Jofeph  H.  Nicholfon, 
Gideon  Olin, 
Beriah  Palmer, 
John  Patr.erfon, 
Oliver  Phelps, 
John  Randolph,  junior, 
Thomas  M.  Randolph, 


John  Rhea,  (of  Tenneffee} 
Jacob  Richards, 
Eraftus  Root, 
Thomas  Sammons, 
Thomas  Sandford, 
Ebenezer  Seaver, 
Tompfon  J.  Skinner^ 
James  Sloan,  % 

John  Smilie, 

John  Smith,    (of  Virginia) 
Richard  Stanford, 
Jofeph  Stanton; 
John  Stewart, 
David  Thomas, 
Philip  R.  Thompfon, 
Abram  Trigg; 
John  Trigg, 
Philip  Van  Cortlandty 
Jfaac  Van  Home, 
Jofeph  B.  Varnura, 
Daniel  C.  Verplank,- 
Matthew  Walton, 
John  Whitehill, 
Marmaduke  Williams, 
Richaid  Winn, 
Jofeph  Winfion,  and 


John  Rca,  (of  Pennfylvania)Thomas  Wynns. •**< 

Thofe  who  voted  in  the  negative, 


are; 


Roger  Gr  is  wold, 

Seth  Haftings, 

David  Hough, 

Benjamin  Huger, 

Samuel  Hunt, 

Jofeph  Lewis,  jun. 

Thomas  Lewis, 
Henry  W.  Livingfton, 
Thomas  Lowndes,' 
Nahum  Mitchell, 
Samuel  L.  Mitchill,- 
James  Mott, 
Thomas  Plater, 
Samuel  D.  Purviance, 


Jofhua  Sands, 

John  Cotton  Smith, 

John  Smith,  (of  New-York) 

William  Stedman, 

James  Stephenfon, 

Samuel  Taggart, 

Samuel  Tenney, 

Samuel  Thatcher, 

George  Tibbits, 

Killian  K.  Van  Renffellaer, 

Peleo-  Wadfworth,    and 

Lemuel  Williams,——  4»* 
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Ordered,  That  Mr.  John  Randolph,  junior, 

.  Nicholfon,   Mr.  Tofeoh  day,  Mr.  Earlr, 

Mr.    Roger   GrifwolA,   Mr.  H»gef,   and    Mr. 

;,  he  a  i  i  inted  a  committee  purfuant   to 

rhe  Paid  refolufSon. 

An  adjournment  was  then  called  for. 

*'  The  committee  appointed  fth  Jan.  to  enquire 
into  the  official  cdnduS  of  Samuel  Chafe,  one 
of  the  affociate  /'ibices  of  the  fupreme  court 
oftb'  United  States,  ind  f  Richard  Piters., 
difiriB  \ud%c  of  the  diftriS  if  Pennfyl<vania\ 
(2nd  to  report  tbeir  opinion,  whether  the /did 
Sam'iel  Chafe  and  Richard  Peters,  or  either 
of  th*m  have  Co  aSed,  in  their  judicial  ca- 
pacity, as  to  require  the  interpofition  of  the 
ton/iitutional power  of  this  houfe" 

REPORT— 
That  in  confequence  of  the  evidence  collect- 
ed  bv  them,  in  virtue  of  the  powers  with  which 
they  have  bee  i  invefted  by  the  houfe,  and 
which  is  hereunto  fubjoined,  they  are  of  opi- 
nion, 

i.  That  Samuel  Chafe,  efquire,  one  of  the 
affociate  juftices  of  the  fupreme  court  of  the 
United  State?,  be  impeached  of  high  crimes 
and  mifdemeanors  : 

2.  That  Richard  Peters,  diftricT:  judge  of 
the  diftricl  of  Pennsylvania-,  hath  not  fo  a-^ted 
in  his  judicial  capacity  as  to  require  the  inter- 
pofition of  the  co'nftitutional  power  of  thi3 
houfe. 

Monday,  January  30. 

Mr.  J.  Randolph,  in  the  name  ef  the  com- 
mittee appointed  to  enqui-e  into  the  eondtift  of 
Samuel  Chafe  and  Richard  Peters,  Mated  that 
documents  had  been  received  bv  them,  which 
occupied  a  conGderable  bulk,  the  printing  hf 
which  would  eonfiderably  affift  their  investi- 
gation, bv  rendering  them  more  convenient  for 
perufal.  He  added,  that  it  would  probably  be 
neceffary  to  print  thefe  papers,  for  the  informa- 
tion of  the  houfe  when  the  report  of  the  com- 
mittee was  made.  He  therefore  moved  the 
veiling  in  them  authority  to  caufe  to  be  printed 
fir'o  papers  as  they  might  conceive  proper. 

The  motion  was  carried — 'Ayes  59,  Noes  31. 

Monday,  March  12. 

The  houfe  went  info  a  committee  of  the 
whole — Mr.  Varnum  in  the  chair — on  the  fol- 
lowing report  : 

The  committee  REPORT— 

That  in  cr.nfequence  of  the  evidence  collect- 
ed by  them,  in  virtue  of  the  powers  with  which 
they  have  been  invefted  by  tha  hor.fe,  and  which 
is  hereunto  fu'ijoined,  they  are  of  opinion, 

ift.  That  Samuel  Chafe,  tf«j.  one  or  the  af- 
fociate juftice6  of  the  fupreme  court-of  the  Unit- 
ed States,  be  impeached  of  high  crimes  and 
snifdsmeanorj  ; 


ad  That  Ri.har  1  Peters,  diftricl  judge  oc 
the  diftridl  of  Pennfylvania,  ha;n  •  ot  fo  a<fjed 
in  his  jodi  ial  i-apacitv,  as  to  require  the  inter- 
poltion    of    the    conititutional   power  of  this 

houfe. 

'i  he  qu'-fiion  was  then  taken  by  yeas  and 
nays,  on  concurring  in  the  retort  of  the  ;om- 
mittee,  agreeing  to  the  firft  resolution,  znl 
carried.     Yeas  73,   Nays  32. 

The  report  o  the  committee,  in  relation  to 
the  fecond  refolution,  was  agreed  to  unani- 
moufly. 

Mr.  J.  Randolph  moved,  that  a  committee 
be  appointed  to  anpear  at  th-*  bar  of  the  Senate, 
to  impeach,  in  the  name  of  the  houfe  of  re- 
presentatives, Samuel  Chafe,  of  high  crimes 
and  mifJemeanors. 

The  motion  was  adopted,  and  MeTrs.  J„ 
Randolph  ar.d  Early  appointed  the  committee. 


FROM  THE  FEDERAL  GAZETTE. 
TO  THE  EDITORS. 

GENTLEMEN, 

As  foon  as  there  appeared  reafon  for  believ- 
ing that  the  houfe  of  reprefentatives  intended 
to  adjourn,  without  preferring  articles  before 
the  fenate,  m  fupport  of  the  impeachment  vot- 
ed again!)  me,  the  i.iclofed  memorial  was  pre- 
pared, and  trmfmitted  (on  Saturday  laft)  to  a 
member,  with  a  reqaeft  that  he  would  prefent 
it,  if  fuch  an  intention  fli  mid  be  af  ertained  to 
exift.  On  !a't  -londay,  the  morning  of  rhe  dav 
pwVioufly  freed  for  adjournment  by  a  joint  re- 
folution of  both  houfes,  ancles  of  impeachment 
were  reported  by  the  co  nmittee  ;  but  it  was 
clearly  impofilble  for  the  houfe  to  a<Jl  upon 
them  ;  nor  d  -es  the  time  until  which  they  were 
kept  back,  leave  the  leaft  room  for  fuppofirig, 
tiat  the  committee  wh )  made  the  report,  in- 
ten  led  that  they  mould  be  ailed  upon  before 
adjournment. 

But  whatever  may  have  been  the  intention 
with  which  they  were  reported  at  fuch  a  ti  oe, 
the  cEzSl  undoubtedly  will  be,  that  thev  will 
pafs  into  the  public  prints,  under  the  fanifion  of 
a  committee  of  congrefj,  and  even  under  the 
apparent  far.£tion  of  the  hojfc  itfclf  ;  and  that 
?.•  they  contain  the  moft  aggravated  and  in- 
flamed conftruction,  which  it  was  poffiole  for 
pa-Tnn  and  party  fpirit  to  pht  en  the  ex -parte 
evi  ience,  whereon  the  vote  of  impeachment 
was  founded,  th=y  will  become  a  very  power- 
ful engine  in  the  hands  of  calumniators  and  par- 
ty zealots,  for  heightening  to  the  utmoft  the 
prejudices  and  odium,  which  all  the  former 
proceedings  in  this  cafe  are  fo  weii  calculated  to 
excite. 

The  report  of  thefe  articles,  prevented  the 
memorial  from  being  prefented  ;  the  member 
to  whom  it  .vas  fent  having  been  of  opinion, 
that  the  caie,  in  which  it  was  my  wi2)  to  hare/ 
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'  no  forige'r  extft.  Bat  as  tfoefe 
articles  have  not  Keen  adopted  by  the  houfe,  or 
even  cohftdered ;  as  they  rfluftbe  taken  up  at 
next  feffibfl,  and  may  then  be  rejected,  or  whol- 
ly varied  ;  as  the  charges  which  I  am  to  an- 
fwer,  znd  againft  which  I  ought  to  have  been 
p'aced  in  a  Situation  to  prepare  for  defending 
i  syfelf,  are  thus  left  in  the  fame  ftate  of  uncer- 
tainty as  before  the  report  ;  and  as  this  report 
om  acc&mpKlbing  the  objecT  which  the 
fibrial  fetks,  can  have  no  other  effect  than 
to  enereafe  and  aggravate  the  injuftiee  whereof 
it  complains  ;  I  deem  k  proper  now  to  make 
it  public,  as  an  appeal  to  my  country,  to  the 
world,  and  to  poiierity,  againft  the  injuries  arid 
illegality  of  the, proceeding's  in  tiiis  cafe,  and 
as  a  folemn  proteft  againft  the  principles  on 
which  they  are  founded.  I  therefore  rcquelt 
that  you  will  pleale  to  infert  it,  with  this  letter, 
in  your  ufeful  and  refpeiStabie  papei*. 

That  it  may  be  fcen  that  my  impreffipn  of 
the  articles  reported  by  the  committee  is  not 
:  rroriebus,  I  enclofe  a  copy  of  thenty  and  re- 
queft  that  you  will  infert  then  after  the  me- 
morial. It  is  proper  to  ftate  that  four  (Ibe- 
l.crvt)  of  the  five  members  of  the  com  .., 
who  reported  the  articles,  were  the  fame  mem- 
bers who  collected  and  reported  the  teftirmmy? 

I  that   fourteen  days  elapfed  between   the 

time  when  this  committee  was  ordered  to  :e- 
pojt  articles,  and  the  tii  ie  worn  the  Report  was 
actually  made.  '';':  ,i.-;  fa  ft  will  afHfl  in  forming 
?  judgement,  as  to  the  views  with  v^hich  it  was 
k  until  the  taft  day  of  the  iSffiori,  KU  I 
the  report  be<  ri  tn  ner,  as  it  might  eafily 

have  been,  the  articles  might  have    been  reject- 
ed by  the  bnuj'e  ;  or    mi    h.f  at    bait  have  been 
deprived)  by  amendments}  of  part  of  their  wan- 
ton v    hom  antl  abut'.-. 
1  am,  gentlemen^ 

Your  obedienf  fcr  rant, 

SAMUEL  CHASE. 

Ealilrnofe)  March  ao,  iScujf- 


T$  tic  lie;:,  the  Hvuft  of  Representatives 
of 'the  United  States. 

The  Mi  mbrial  if  S  'MVEL  Cuasr,  one  of  the  af- 

juftiics   of  the  fupreme  court  of  the 
United  Slates. 

With  the  Fefpes^  due  to  a  branch  of  the 
government  of  his  country  ;.  but  with  the 
.  anknefs  which  confeious  and  injured  inno- 
cence has  a  right  to  affume,  and  which  an  ear- 
ly, zealous,  3*id  conftanl  fiipportcr  of  the  Ame- 
rican liberty,  ought  to  uie  ;  your  memoiialift 
oaches  your    honorable  body,    to   lay    hJ3 

i  l]  I  tint     ;  your  feet,  and  to  call  on  yourjui- 
tice  for  redrefs. 

He  has  delayed  this  frep  until  fo  late  a  period 
v:  the  icffiuii,  becaufe  he  ftiH indulged  the  hope,, 


that  your  honorable  body  would  not  adjourn* 
without  reducing  the  charges  againft  him  to 
feuiie  fpecific  form  ;  fo  that  he  might  be  enabled 
to  know  of  what  he  is  acceded,  and  to  dii 
his  attention  immediately  to  the  means  neceffa- 
ry  fcr  proving  his  innocence,  and  vindicating 
his  character.  But  finding,  at  iaft,  that  an  ad- 
journment is  about  to  take  place,  without  any 
thing  of  this  kind  being  done;  that  a  vote  of 
impeachment,  refting  or.  no  precife  or  fpecific 
;es  or  fails,  and  fupported  only  by  ex-part« 
teftimony,  is  about  to  be  left  hanging,  for  a 
whole  year,  over  his  head  jj  and  that  the  publi- 
cation of  this  teftimony  is  permitted,  in  fuch  a 
way  as  to  readei'  it  mofi  injurious  to  his  repu- 
t  .lion,  without  leaving  to  him  the  poffibilicy  of 
combating  it  by  counter-proof:  his  duty  to  that 
character,  which  he  has  fupported  unimpeached 
during  a  period  of  forty  years,  through  all  the 
troubles,  difficulties,  and  dangers  of  the  Amer- 
ican revolution  ;  to  his  family,  whofe  happi- 
nefs,  refpect ability,  and  eftablifhment  in  life, 
are  materially  implicated  in  whatever  concern* 
his  good  nam-  ;  to  his  country,  which  has  ho- 
nored him  with  many  high  and  important  trulls ; 
to  his  office,  which  requires  a  reputation  not 
only  unfpotted  but  uiuufpectcd  ;  and  to  hhn- 
felfj  f6rqids  bwn  to  remain  longer  in  lilence. 

i  [e  therefore  .•eipcetfully  fcheits  and  intreats,, 
that  your  honorable  body  w  i!l  not  fuller  an  ad- 
journment to  take  place,  until  articles   of  im- 
peachment dull   have   been    preferred   againft 
him.      Thus,  although    an     immediate  trial) 
, :  h  his   feelings  would  lead  him  to  prefer, 
may  not  be  poffible  at  this  protracted  period  of 
the  feffion,    ftill  he  will  be  enabled,    knowing 
the  precife  charges  againft  him,  to  make  vigo- 
rous, fpeedy  and  effectual  preparations    for  hi* 
defence,  to  repel  the  malignant  calumnies  by 
which  lie  is   mduftrioufly  tind   uncealingly   afc 
d,  and  fully  to  vindicate  that  innocence,  fee 
h  he  folemnly  appeals   to   the   Almighty 
1        .her  of  hearts,  to  the  teftimony  of  his  own 
i    iucience,  to  his  country,  and  to  an  impartial 
erity.     He  is  far  from  arrogating   to   him- 
.    f  an  exemption  from  the  ufuaJ  portion  of  hu- 
man  Jfc.ilty  :  But   for  the  purity  of  his  inten- 
tions, for  the  uprightnefs  of  his  conduct,  and 
for  the  faithful  and  confeientious   difcharge  of 
his  official  duties,  on  all  occafions,  according  to 
the  bell  lights  of  his  undeiftanding  :  He  con- 
fidently appeals  to  that  dread  Tribunal  where 
he  and  his  accufers  muft  one  day  appear,  where 
the  inmoft  rectffes  of  all    hearts   fhall  be   laid 
open,  the  molt  hidden  motives  of  conduit  fhall 
be  revealed,  and  calumny,  malice,  and  party- 
rage,  fhall  i^orever  be  put  to  lilence. 

He  is  the  more  ftrongly  induced  to  urge  thi» 
requeft,  and  to  exprefs  his  earneft  hope  that  it 
will  not  berefufed,  by  thofe  reflections  which  it 
Las  not  been  in  his  power  to  avoid  making,  on 
the  courle  hitherto  purfucd  in  this  prcl'ecu'  ion. 

That  charges  fo  weighty  as  to  render  a  judge 
of  the  fupreme  court  a  he  object  of  impeach- 


merit  for  high  cmr.es  and  mifdemeancrs,  fhould 
hive  been  lufTere'I  to  reft  in  oblivion  for  four 
years  ;  although  they  are  founded  on  fails  per- 
fectly notorious  in  their  nature,  and  perfectly 
weli  known  to  the  perfons  who,  after  fo  great 
a  lapfe  i  f  time,  have  at  length  made  then  the 
ground  cf  a  profecutjqn  the  moft  folernn 
known  to  our  'laws  ;  that  this  proficution  fo 
long  delayed,  fhould  be  commenced  precii'.-'v 
~t  the  moment  when  a  political  change  fuppof- 
ed  by  many,  though  he  hopes  unjuftly,  to  be 
favorable  to  its  fuccefs  had  taken  place  ;  are  cir- 
cumuances  but  little  calculated  to  impart  confi- 
dence to  the  heart  of  innocence,  or  to  quiet 
thofe  alarms  which  (he  may  feel  when  oppofed 
to  uncontrolled  powe-. 

Nor  is  the  manner  cf  commencing  this  prc- 
fecution,  more  confuting  than  tile  time.  A  for- 
ma!  tBquiry  into  the  official  conduct  of  a  judge, 
muli  always  be  to  him  a  matter  of  very  ferious 
moment,  it  mull  always  ejyaioie  him  to  very 
great  unearfinefs,  and  may  render  him  obnox- 
ious to  the  moft  unjuft  and  injurious  fufpicions. 
It  is  wholly  inconliftent  with  the  humane  and 
raft  principle*  of  our  laws,  to  fubjeci  a  citizen 
to  evili  ox  this  kind,  without  fome  fpeeific  ac- 
cusation, rciiing  on  facts  prccifely  ftated,  and 
fupported  by  fuch  proof  on  oalh,  as  readers 
their  exifience  at  leaft  probable.  No  man, 
however  mean  his  condition,  or  however  infa- 
mous his  character,  can  be  bound  over  re  un- 
dergo the  enquiry  of  a  grand  jury,  without  fuch 
an  accufation,  and  fuch  proof.  A  grand  jury 
cannct  liften  to  any  accusation  againll  a  man, 
nor  enquire  into  Wis  conduct,  much  lei's  put  him 
upon  his  trial  by  finding  a  presentment  againft 
him,  unlefs  fuch  an  accufation  fo  fupported,  lie 
iirft  adduced;  and  the  perfon  maiicioufly  in- 
ffigating  the  bquiry  is  liable,  in  cafe  it  lh'ould 
be  rejected,  to  a  fuk  for  reparation  by  the  ac- 
erJ  party.  All  thefe  juft  and  humane  provi- 
fions  are  eftablifhed  by  our  laws,  for  the  pro- 
ton of  innocence,  not  merely  from  pu 
ment,  but  alio  from  unfounded  and  vexatious 
enquiry.  Every  principle  cf  realbn,  of  jufti<  e, 
and  of  law,  and  every  precedent  that  deferves 
or  has  received  the  weight  of  authority,  concur 
in  requiring  the  full  application  of  thefe  provi- 
fions  to  the  cafe  of  impeachment. 

And  yet  in   this  profeeuljon  all  thefe  pro.vi- 
Gons  have    been   completely  difreg aided.     An 

enquiry  has  been  inflituted,  of  the  moft  ferious 
import  to  the  party  accufed,  on  the  mere  fug- 
ftion  of  a  member  in  his  place,  unfupported 
by  oath,  or  by  any  fpeeific  ilatement  of  facls, 
which  if  fupported  by  oath,  would  havejimifi- 
<  I  an  enquiry.  This  enquiry,  thus  inftituted 
in  a  manner  the  moft  unprecedented  and  alarm- 
ing, far  from  being  confined  to  any  fpeeific 
charge  or  fact,  is  extended  to  the  whole  official 
conduct  of  a  judge  who  has  been  above  eight 
years  in  office,  and  authorifes  the  moft  minute 
inquifition  of  his  moft  unguarded  and  inconud- 
erable  words  and  action*,  throughout  the  whole 


period.     It  cannot  efcapeyxfpj  honorable  tc 

how  formidable  an  engine  of  ppprefSon  (i 
an  enquiry  muft  be,  in  the  hands  of  perfons  dif- 
pofed  to  aimfe  it.  Your  memoriaiift  is  far  from 
infinuating  that  fucli  has  been  the  crfe  in  the 
prefent  instance.  This  infinuation  he  could 
not  make  or  even  fufpeel  to  he  well  founded,, 
without  derogating  from  the  refpect  that  ought 
to  be  irifpired  by  fo  elevated  a  body  ;  but  the 
■duels  of  principles  is  in  r.o  manner  fo  well 
tefted  as  by  the  co.nfeqyeaces  to  which  they 
lead.  And  although  it  cannot  be  fiifpe ! 
this  honorable  foody   ]-.  the    jnfiu 

party  fpicit,  party  views,  or  individual  malice, 
yet  it  is  a  melancholy  truth  that  free  govern- 
ments are  liable  to  tue  influejipe  of  party  fpirif, 
Uea  this  fata!  pafSon  Jakes  full  pof- 
fcflion  of  the  mind,  it  complexly  fiifies  every 
fentimen*  of  juftice  and  humanity,  all  regard 
for  law  and  right.  Should  the  t;«neever  an 
winch  Cod  avert  !  when  a  majority  of  congreff, 
inarmed  by  party  fpirit,  and  feeking  the  iie:~ 
•    I   .'.••!  of  iis  opponents,  mail  tie  five  to  crirni- 

a judge,   in  order  to  heap  odium  on    tie 
i  :.-;;,-  with  which  he  is  connected  ;  when  a  pre. 

t  at  tlie  he^d  of  this  majority?  and 
its  paffions,  Ihaf!  defire,  from  motives  af/private 
refentment,  the  ruin  of  any  judge  ;  when  the 
icnemes  of  the  dominant  party,  or  of  its  lea  :V;r, 
may  require  the  removal  of  ah  firm,  upright 
and  independent  judges;  and  the  f'  n  i  \ 

others  more  complying  or   more  timid  ;   when, 
the  necefSties  of  a    favorite  partizan    may  re-  . 
quife  the  removal  of  a  judge,  i  1  order  to  crgate 
a  vacancy   in  office  ;  mould  fuch   a  difafirous 
period  ever  arrive,  as  the  hiftory  of  other  free 
lents  informs  us  it  may,    in  what  man- 
ner will  the  devoted  victim,  however  innocent, 
i  e   ahle  to  fiieid  liivnfeif  againft   tiie  tl 
inch  a  weapon,  as  .this  fpecies  of  enquiry,  i 
luted  in  fuch  a  manner  and  on    fuch  principles, 
cannot  fail  to  furnifh  •   Your  memoriaiift  trem- 
bles for  the  honor  of  Ids  ccumrjr,  and   for  the 
fuccefi  of  republican  g  wernment  in  this  herlaft 
and  faireft  experiment,  much  more  than  for  his 
own  fafety,    when  he  reiL cts  on   the  exceffes 
that  under  fuch  a  cloak  may  be  committed. 

Does  the  rnmner  in  which  this  enquiry  ha* 
.been  conducted,  prefent  any  confidc-rauons  cal- 
culated to  remove  tit  dintietft]  the  alarm  excited 
by  its  enmmencemrnt  ?  Far  othervi  ife  !  A 
mafs  of  teflirnony  has  been  taken,  which  though 
calculated  to  affect  your  memoriaiift  in  -the  moft 
material  manner,  he  has  bad  no  opportunity  of 
ccmi ronling,  crofs-examining,  or  explaining, 
'j  his  teftimeny,  ii  the  taking  cf  whifch  fotae 
individuals  were  allowed  to  indulge 'thernft Ives 
in  the  moft  rancorous  invectives  againft  your 
memoriaiift,  andtocloath  v.itii  the  formaiiries 
and  fanction  of  an  oath,  the  malicious  effufions 
of  their  unprovoked    and   in  refent- 

ment ;  this  teftimony,  tluis  tataiflied  with  the 
deep  Ilain  of  partiality,  hatred  and  revenge,  was 
printed  piece-meal,  in  the  progrtfs  of  the  r~- 
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^uiry,  and  though  not  immediately  published, 
was  placed  hi  a  condition  to  be  extenlivelv  cir- 
culated, and  thus  to  be  employed  as  a  mean  of 
deeply  wouniing  the  reputation  of  your  me- 
morialift, of  exciting  univerfai  odium  againit 
him,  and  of  preparing  rhe  way  for  a  certain 
condemnation,  when  a  clamor  (ha!'  have  been 
exi  ited,  Jtrong  enough  to  drown  the  voice  of 
reafon,  truth  and  juftice. 

Your  memorialift  by  no  means  wiihes  to  be 
und'erftood  as  insinuating  that  fuch  was  the  in- 
tention wherewith  this  itep  was  taken,  his  rcf- 
pedt  far  the  body  by  which  it  was  authonfed, 
forbids  1dm  to  harbor  fuch  a  fiifpieion,  EJut 
fuch  may  he  the  effe-ft,  ami  fuch  it  mult  be,  iu 
his  apprehenfion,  unlefs  your  honorable  body, 
by  preparing  fpecific  charges  againft  him  im- 
mediately, fhall  enaole  him  to  prepare  fpeedily 
and  efficaci  >ufly  for  jufbfying  his  conduct  and 
defending  his  character,  againfl  the  unjuft  and 
wanton  aiperhuns  with  which  this  teilimony 
abounds. 

"J  he  recent  publication  of  this  tefiimony,  in  a 
gazette  uuderflood  to  be  the  offf  i.d  organ  of 
the  government,  and  thence  communicating  an 
official  charaerer  and  faneftion  to  whatever  of 
this  natur  •  appears  in  it.  is  a  circumftancc  cal- 
culated to  iucrejafe,  in  a  very  great  decree,  the 
piifi. hie'vous  effects  of  the  tefiimony  iifeff,  and 
reivers  ftii]  more  important  the  m:  afire  which 
your  memorialift  f  >  earneftiy  folic. ts.  From 
this  gazette,  cl  e  publication  will  pafs  into 
ethers  ;  and  thus  the  moll  virulent  mifrepre- 
fenta  ions  of  his  conduct,  and  flanders  on  his 
character,  fancrioned  too,  in  fbrne  degree,  by 
the  vote-  <u"  impeachment,  will  he  fpread 
throttghout  the  Unite  1  State*;  and  Will  even 
extend  to  foreign  countries  ;  while  the  oppor- 
tunity of  refuting  them,  muft,  of  neceffity,  lie 
delayed  for.  a  cohfideraMe  time,  and  if  arfcles 
of  impeachment  are  not  immediately  exhibited, 
may  be  poftponed  t »  a  very  diltant  pel  i    I. 

He  is  fiill  more  ftrongly  impreffed  with  the 
neceffity  of  demanding,  as  a  facred  right,  this 
immediate  exhibition  of  articles,  when  he  re- 
ffrcds  on  the  manner  in  .•  ich  the  impeachment 
was  voted.  It  is  in  vain  that  he  has  looked,  in 
this  vote  and  is  the  report  of  the  committed  0,1 
which  it  is  rounded,  for  a  ftatement  or  even  a 
hint  of  the  cfT-wes  with  which  h  :  Rands  (barg- 
ed. He  is'jfeupt arched  of  'high  crimes  and 
mif  iem.  anors  ;:-'  but  in  what  thefc  high  crimes 
and  mifdemeanors  coniiff,  wiien,  how  and 
where  they  were  committed;*  is  no  where  de- 
clared. The  t-itimony  colleeiecl  by  the  jaojoi- 
mittee,  does  iiadeed  *:ate  2.  variety  of  f*Ss, 
which  may  eehftitute  the  grounds  of  accni- 
tion.  The  principles  of  juilice  and  law,  a;;  I 
the  uniform  cou'rft  of  practice,  united  in  re- 
quiiing,  that  each  of  thef.  fails,  or  each  tii 
is  intended  to  rely  on,  fhould  he  put  by  the 
committee  into  the  form  of  a  fo.cific  charge, 
and  made  ti.e  fu  j  cl  of  a  diftincr  rtfolution. 
The  ieiife  of  the   houfe   would  then  have  been 


exprefled  on  every  charge,  feparateiy,  and  eacH 
would  have  t>een  fupported  or  rejected,  accord- 
ing to  the  opinion  entertained  by  the  majority 
rcfpecline  its  truth  and  its  fufficiency.  Your 
memorialift  would  then  have  known,  even 
without  articles,  what  it  is,  of  Which  he  ftands 
accufed,  and  to  what  points  to  diredt  his  pre- 
parations for  defence.  His  family,  his  friends, 
his  country,  and  the  world,  would  have  known 
wh?t  it  is  that  has  been  called  "  high  crimes 
and  nvfdemeahqrs  ;"  and  would  have  bee;* 
enabled  to  judge  how  far  the  accufation  is  fup- 
odrted  by  the  facfts,  and  the  fa  efts  by  the 
pi  opf. 

There  is  another  point  of  view  in  which  your 
men  orial ill  deems  it  his  facred  duty,  a  duty  to 
his  country  more  than  to  himfelf,  a  duty  which 
no  confideration  fiiail  preveiit  him  from  per- 
forming, to  enter  his  n.oft  folemn  proten  a- 
gainft  this  part  of  the  proceeding.  His  prote'ft 
may  not  now  he  heard.  The  paflions  and  pre- 
judices of  the  moment  may  dro  ■  n  his  voice. 
But  it  will  one  day  be  heard  and  ferioufly  iift- 
ened  to.  The  American  people  will  hear  it, 
pofterity  will  hear  it ;  and  the  lovers  of  liberty, 
in  every  age  and  country,  will  unite  in  afierting 
the  juftice  of  his  complaint, 

lie  complains  that  by  tiie  method  purfuetl  in 
voting  this  impeachment,  a  majority  ha«  been 
obtained  in  favor  of  the  genera!  vote,  while  it 
is  pOifdde  and  even  probable,  that  there  it  not 
a  majority  in  favor  of  any  one  of  the  feperate 
charges  ot)  which  the  vote  is  founded.,  'i  he 
3.  dilations  againft  him,  lb  far  as  can  be  collect- 
ed from  the  tefiimony  and  from  the  fpecehei 
of  members,  are  very  various.  Let  it  lie  fttp- 
pofed  that  four  charges  are  chiefly  relied  on, 
viz  the  trial  of  Fries,  tne  trial  of  Callendcr,  the 
proceedings  at  New"Caftie,  and  t-  e  charge  to 
the  grand"  jury  in  Ba!ti:nore.  It  is  perfect 'y 
man 'left  that  th.fe  charges  are  wholly  diftirtcft, 
and  cannot  fmwort  or  ftren^theti  eacii  other. 
Eai  h  is  a  mifdernfranor  in  itfelF,  or  it  is  .  6t. 
Therefore  there  ought  to  he  a  majority  in  favor 
of  each  feparateiy,  before  it  can  be  mad'" 
ground  of  impeachment. 

!/-t  it  then  be  fbppofed,  which  is  rot  only 
pofiit.ie  hut  highly  probable,  that  thirty  m 
bers  and  no  more,  conlidered  the  conduct  of 
your  memorialift  in  the  trial  oi  Fries,  as  a  pro- 
per ground  of  impeachment.  In  that  cafe  it  is 
man  y   ur  memorialift  ought  not  to  he 

eached  an  that  charge,  there  not  being:  a 
irity  in  favor  of  it.  In  like  manner  t 
may  have  been  but  thirty  members  in  favor  of 
impeaching  him  on  account  of  Callendera  tri- 
al ,  and  fo  of  the  other  two  charges.  Thus 
although  there  might  be  but  thir  y  members  iu 
favor  of  impeaching,  on  any  one  of  the  i'ov.r 
charges,  in  which  cafe  it  is  inanifcft  that  there 
ought  to  be  no  impeachment  ;  yet,  when  all 
I  charges  are  blended  into  one  general  qutf- 
tiun,  every  members  who  confiders  any  one 
charge  as  a   proper  ground   cf  in  icnt^ 
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f£S  all  the  others  aj  net  proper  grounds,  muft 
■vote  in  the  affirmative  ;  and  thus  there  will  ap- 
pear a  great  majority  in  favor  of  a  meafure, 
which  is  actually  difappro v  d  by  a  great  major- 
ity. This  is  an  innovation  fo  ftriki  .T,i'o  alarm- 
ing, fo  repugnant  to  all  formtr  practice,  and  to 
ail  ideas  of  jutke  and  law,  that  it  may  be  f Ze- 
is' prpnounced  to  furnifh,  efpeciaiiy  when  com- 
bined with  the  principles  of  indefinite  enquiry 
without  p'evious  fpecifk  allegations,  and  of  ex- 
parte  teflimoriy,  the  molt  formidable,  the  molt 
irrefiftihle  engine  of  oppreffion,  under  the  forms 
cf  law,  that  was  ever  placed  in  the  hands  of 
power  ;  and  if  the  time  fhould  ever  arrive, 
which  Heaven  in  its  mercy  aveit!  When  this 
engine  (hall  be  wielded  tinder  the  direction  of 
party  fpirit,  or  of  popular  paffion  mitigated  by 
perfonal  malice  or  finifter  policy,  dreadful  in- 
deed will  be  the  condition  of  thofe  whom  it 
may  be  the  object  of  the  moment  to  deftroy. 

Againft  an  accufation  thus  prep- red,  and 
thus  preferred,  it  beho\ es  your  memorialift  to 
make  theearlieft  and  the  moit  efficacious  pre- 
parations for  defending  his  character  and  aflert- 
ing  his  innocence.  While  the  accufation  reds 
in  its  preterit  vague  Rate,  he  knows  not  to  w  iat 
points  to  direct  tiiefe  prepai  a;ions  ;  and  in  the 
mean  time  the  fu!!e!t  fcope  is  given  to  calumny 
and  malevolence  ;  fafpicion,  ever  alive  ?.nd  bu- 
f/,  is  left  free  to  act  ;  and  the  mot  efficacious 
means  are  afforded,  for  overwhelming  with 
public  odium  an  innocent  man,  who,  until  the 
age  of  fixtythree,  has  maintained  an  nrifpbtt- 
ed  reputation  ;  who  bore  an  early  and  not  an 
Unimportant  part  in  our  common  ftruggle  for 
'liberty  ;  and  who,  after  difcharcing  with  hon- 
•'  ,  many  npoft  important  trulls  conferred-  on 
him  by  ills  fellow  citizens,  was  raifed  by  Wafh- 
-ington,  the  witnefs  of  his  Lrvices,  an  I  often  the 
companion  of  his  exertions,  to  t.iat  high  office, 
Ids  cond\:ct  in  which,  though  now  the  fu'jrct 
of  accufation,  has  always  been  regulated  by  th: 
inoit  confeienti'jus  regard  to  his  duty  and 
Ills  03th. 

Thefe  are  injuries  to  which  he  cannot  fup- 
pole  that  your  honorable  body  will  f '  ~>'-r  him 
to  remain  expofrd.  He  therefore  prelumes  to 
folicit,  molt  refpeetfully,  but  molt  earneftly  ; 
and  confidently  hopes  t.iat  your  honorable  body 
will  not  adjourn  without  preferring  ar.iclesof 
impeachment  againft  him,  and  thus  reducing 
to  precife  form,  that  accufation  which  in 
its  prefent  vague  and  general  ftate,  it  is  impoffi- 
ble  for  him  to  repel.  Could  an  immediate  t:i- 
al  be  had,  it  would  be  fir  rnofi  agreeable  to  his 
feeling^  ;  l>u>:  as  clrcumftances  render  it  impof- 
fible  that  he  Should  be  gratified  in  that  extent, 
he  forbears  to  aik  it  ;  and  confines  liimfelf  to 
that  requeft,  which  it  is,  he  concedes,  perfectly 
safy  for  your  honorable  body  to  grant. 

SAMUEL  CHASE. 

Baltimore,  %:\th  Mar:'?,  i3o4. 


Mr.  Randolph,  from  the  committee  appoint- 
ed for  that  purpdfe,  mad.  on  Monday  the  fol- 
lowing report,  which  was  ordered  to  lie  on  the 
table. 

REPORT 

Of  the  committee  appointed  to  prepare  articles 
of  impeach  wit  againft  Samuel  :  bask,  one 
of  the  affiliate  jufiices  of  the  fuprtme  court 
of  the  United  States. 

ARTICLES 

Exhibited  By  the  Ihvfe  of  Reprefentat'fves  of  the 
United ''States*  hi  the  name  of  themfehves  and 
of  all  the  people  of  the  United  States,  againft 
Samuel  Chafe,  one  of  the  officiate  jufiices  of 
the  fupreme  court  of  the  United  States,  tit 
maintenance  a>i  I  fupfort  of  their  intpiaeh- 
inent  agairft  him  for  high  crimes  a. id  unifdc 
meaiors. 

ARTICLE  I. 

That,  unmindful  of  the  folemri  duties  cf  his 
offi  e,  and  contrary  to  the  facred  obligation  by 
which  he  flood  bound  to  difchar  ,e  them  '  iaith- 
fully  and  impartially,  and  without  re!"  eel  to 
perfons,*  the  Lid  Samuel  Chafe,,  on  thi  trial  t 
John  Fries,  charged  with  tre.ifon,  be. ore  tiie 
circuit  court  of  the  United  States,  held  for  the 
diflrict  of  Pennfylvania,  in  the  city  of  Phila- 
delphia, during  the  months  of  April  and  May, 
one  thoufand,  eight  hundred,  wdiereat  the  laid 
Samuel  Chafe  prefi  el,  did  in  his  judical  capa- 
city, conduit  htmfelf  in  a  manner  highly  ar- 
bitrary, oppreffive  and  unjuft,  viz. 

1.  In  delivering  an  opinion,  m  writ!  g,  on 
the  queition  of  law,  on  the  conitructhm  of 
which  the  defence  of  theaccufed  materially  de- 
pended, tending  to  prejudice  the  minds  of  the 
jury  againft  the  cafe  of  the  Lid  John  Fries,  the 
prifoner,  before  counfel  had  been  heard  in  his 
defence : 

2.  In  reltriclh'.g  the  tounfel  for  the  faiu  Fries 
from  recurring  to  fuch  Englifh  authorities  as 
they  believed  appcfi.e,  or  from  citing  certain 
itatutes  of  the.  United  States,  which  they  deemed 
iliullrative  of  the  pofinons,  upon  which  they  in- 
tended to  reft  the  defence  of  their  client  : 

3.  In  debarring  the  prifoner  from  his  confr:- 
tutiona!  privilege  of  addreifing  the  jury  (thro? 
his  coonkl)  on  the  law  as  well  as  on  the  fact, 
widen  was  to  determine  his  guiit  or  innocence, 
and  at  the  fame  time  en  leavoring  to  wreft 
from  the  jury  thtir  indifputable  right  to  hear 
argument,  and  determine  upon  the  queftion  of 
law,  as  well  as  the  queftion  of  fact,  involved 
it}  the  verdict  which  the^  were  required  to  give: 

ARTICLE  II. 

That  in  confluence  of  this  irregular  conduct 
if  the  faid  Samuel  Chjfe,  ?.s  dangerous  to  our 
liberties,  as  it  is  novel  to  our  laws  and  ufages* 
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the  faid  John  Fries  was  deprived  or  the  ciglitj 
fecured  to  him  i>y  the  eighth  article  amendato- 
ry of  the  conititution,  and  was  condemned  to 
death  without  having  been  heard  by  dounfel, 
in  his  defence,  to  the  dil^race  of  the  character 
of  the  American  Bench,  in  manifeft  violation 
of  law  and  juflice,  and  in  ope  '  ■ :i  tierapt  o£ 
the  rights  of  juries,  o\i  which,  ultimately,  reft 
she  liberty  and  fafety  of  the  American  p  ot 

ARTICLE  III. 

That,  prpiripted  by  a  fimifar  fpirit  of  perfo- 
ration and  injufiice,  at  a  circuit  court  of  th  • 
United  States,  held  at  Richmond,  in  tb;e  ni< 
of  May,  one  thoufand  eight  hundred*  for  the 
diftricft  of  Virginia,  whereat  the  Staid  Sarnuei 
Chafe  pxefided,  and  before  which  n  certain 
'James  ;Thornpfon  Cal  »as  .arraigned  for 

a  iibel   on  J  ,.,,.;,         :   .  ,a:  of  the 

United  States,  the  faid  Samuel  w  kh  in- 

,■>:<  tire  the  conviction  of 
tiie  faid  ■  ler,  did  overrule  the  objection 

of  J  ■  i  :  tfet,  one  of  the  jury,  who  wifhed 
to  be  excufe4  fro;:-,  ferving"on  I  trial,  be- 

v   uj .  lie  hi  d  •;•      -  up  his  i  ijjid  i%  t.»  the  pub- 
,  from  which  the  words  .charged  to   be 
i   in   the   indictmenl     were   •  $tract<  d  j 
an  I  the  faid  Ballet  ifrwaacordihgly  fworn.  ana 
did  £":vc  on  the  faid  jury. 

ARTIQ^E  IV. 

evidence  of  John  Taylor,  a  mn- 
Uiel  on  behalf  pi  the  aforejaid  Calen- 
der was  not  permitted  by  the  laid  Samuel 
Chafeta  be  given  in  becaufe  the  faid  witnels 
rouid  not  prove  the  truth  of  the  whole  of  one 
of  She  charges  contained  in  the  indictment, 
although  the  faid  charge  embraced  more  than 
•ne  faei. 

ARTICLE  V. 

Tti  it  the  conduct  of  the  faid  Samuei  Chafe 
was  marked,  during  the  whole  cousfe  of  the 
faid  trial  by  manifeft  injustice,  partiality  and 
intemperance,  vi^. 

I.  in  refusing  to  poftpone  the  trial  although 
an  affidavit  was  regularly  filed,  ftaJing  the  ab- 
fettce  of  material  writi  ■  behalf  of  the  ac- 

cidcd. 

a.  In  the  life 'of  unufja',  rude  and  contemp- 
tuous ^xprfffioos  towards  the  pnfoner's  coun- 
fel ;  an  i  in  infinuating  thai  they  wifhed  to 
excite  the  public  fears  and  indignation  and 
to  produce  that  infubcrdination  to  law,  to 
which  the  conduct  of  the  judge  did,  at  the 
fame  time  manifeftly  tend  : 

..  J  n  repeated  and  vexatious  interruptions  of 

the  laid  coahfel,  on  the  part  of  the  faid-judge, 

which    at    length  induced  them  to   abandon 

aufe  and  their  client,  wko  was  thereun- 

>!ivicled  and  condemned  to  fine  and  im- 

ibunient : 


/.   In  an  indecent  fclici.tuuc,  manifefied  I 
the  faid  Samuel  Chafe  for  the  conviction  of  the*'". 
accuted,  unbecoming  even  a  public  profecutor,  ' 
but   highly   disgraceful  to   the  character  of  a 
judge  as  it  was  fubvcrlive  of  juritice. 

LTICLE  VI. 

:• 

That,  at  a  circuit  court  of  the  Unite  ■  Suites, 
for  the  diikict  of  Delaware,  held  at  New  ( 
tie,  in  the  month  of  June,  one  thoufand   eigm 
hundred,  whereat  th<  I    muel  Chafe  q  *■ 

l-~the  faid  Samuel  Chafe,  diffegardi  i; 
■s  of  hi?  office,  did  defcend  from  the  ii%- 
nity  of  a  judge  and  hoop  to  the  level  of  an  in- 
former, by  refufing  to  difchar^e  the  grand  jury, 
although  entreated  by  federal  of  the  faid  jury  . 
fo  todo  ;  and  after  tin  j  i  and  jury  had  re- 

gularly declared,  through  their   foreman,  ?'  it 
they  had  found  no  bills  of  indictment,  nor  Id 
any  preientmenisto  make,  by  obferving  to  the  ' 
faid  grand  jury,  that  he,  the  faid  Samuel  Chafe, 
undefftood  "  that  a  highly  feditious  temper  had 
manifested  kfelf  in   the  ftate  of  Delaware,    a- 
rnong  a  certain  clafc  of  people,  particularly  in.' 
New  Cattle  county,  and  more  efpecialiy  in  the 
town  of  Wilmington,  where  lived  a  mofi  fedi- 
tious  printer-  unr< /firained   by  any  principle"  of 
virtue,  and  regardlefs  of  focia!  order  ;   that  the' 
name  of  this  printer  was" — but  checking  him- 
felf>    as  if  fenfible  of  the  indecorum  which  he 
was  committing,  added,   "  that  it  might  be  af- ' 
fuming  too  much  to  mention  the  name  of  this 
ton,  but   it  becomes  your  duty,  gentlemen, 
to  enquie  diligently  into  this  matter;"  and  that 
with  intention  to  procure  the  prqfecution  of  .the  . 
printer  in  quefiior.,  the  laid  Sarnuei  Chafe  did,- 
moreover,  authoritatively  enjoin  on  the  diltcict 
attorney  of  the  Urfitcd  .States  the   neceifily  of 
procuring  a  file  of  t'tw?  papers  t«  which  he  al-  ■ 
luded,  (and  which  were  imderfiood  to  be  thof: 
)  -;l,liihed  under   the   title  of  "   Miror  of  the 
Times  and  GeBeral  Advertifer")  and  by  a  fliidfc 
examination    of    them  _  to   find    fbme   paffage. 
which  might  furnifli  the  ground  work  of  a  pro- 
frcution  againft  the  printer  of  the  faid   paper  ; 
thereby  degrading  his  high  judicial  functions,  ■ 
and  tending  to  impair  the  pobli -  confidence  in,'. 
•and  refpecd.  for,   the  tribunals   of  juftice,  fo  ef-' 
fential  to  the  general  welfare. 

ARTICLE  VIL 

A:-:  1  v.  here  a-,  mutual  rtfoect  anc]  ccnfidcnce. 
between  the  governments  of  the  United  States 
and  thofeof  the  individual  ftates,  and  between 
the  people  and  thofe  governments  ref;)ec"tively, 
are  highly  conducive  to  that  public'  harmony, 
without  which  there  can  he  no  public  hapni- 
nefs,  yet  tile  faid  Samuel  Chafe,  disregarding^ 
the  duties  and  dignity  of  his  judicial  character, 
did,  at  a  circuit  court,  for  the  diflrict  of  Mary- 
land, held  at  Baltimore,  in  the  month  of  May, 
one thaiifand  eight  hundred  and  three,  pervert 
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Lis  official  rigl     .  to  audrefs  the  grand 

Jury  then  ami  there  afiembled,  on  the  matters 
coming  within  the  province  of  the  faid  jury,  for 
the  purpofe  of  delivering  to  the  faid  gfandjury 
an  intemperate,  infiamatory  and  political  har- 
angue,  with  intent  to  excite  the  fears  and  refcnt- 
pient  of  the  faid  grand  jury,  and  of  the  good 
people  of  Maryland,  agamft  their  ftate  go-. 
rnent  and  confiitution,  artfonditcl  highly  cenfur- 
abie  in  any,  but  peculiarly  indecent  and  unbe- 
coming in  a  judge  of  thefupreme  court  or  the  U- 
nited states;  and  moreover  that  the  faid  Samuel 
Chaffcj  then  5c  there  under  pretence  of  exercif- 
in^  his  judicial  right  to  addrefs  the  faid  grand 
as  aforefaid,  did,  in  a  manner  highly  un- 
warrantable, endeavor  to  excite  the  odium  of  the 
grand  jury,  and  of  the  geed  people  of  Ma- 
ryland againft  the  government  of  the  United 
States,  by  delivering  opinions  which,  even  it 
rhe  judicial  authority  were  competent  to  their 
expreffions,  on  a  fuitable  cccafion  and  in  a  pro- 
per manner,  were  at  that  time  and  as  deliver- 
ed by  him,  highly  indecent,  extra-judicial,  and 
tending  to  proftitute  the  high  judicial  character 
with  which  he  was-invefted,  to  the  lowpbrpofc 
of  an  electioneering  partizan. 

And  the  houfe  of  Reprefentatives,  by  protef- 
tation,  laving  to  themfelves  the  liberty  of  exhib- 
iting at  any  time  hereafter,  any  farther  arti- 
cles or.  other  accufation  or  impeachment  agamft 
the  faid  Samuel  Chafe,  and  alfo  of  replying  to 
his  arifwers  which  he  fnal!  make  unto  the  faid 
articles,  or  any  of  them,  and  offering  proof  to 
ail  and  every  the  aforefaid  articles,  and  to  all 
and  every  other  articlss,  impeachment,  or  accu- 
fation,  which  mail  be  exhibited  by  them,  as 
the-  cafe  fhall  require,  do  demand  that  the  faid 
Samuel  Chafe  may  be  put  to  anfwer  the  faid 
crimes  and  mifdemeanors,  and  that  fuch  pro- 
ceedings, examinations,  trials  and  judgments 
may  Le  thereupon  had  and  given,  as  afe  agree- 
able to  law  and  juilice. 

NoyEMBEjt  cth.  1804. 

Mr,-  J.  Randolph  requefted  information  from 
the  chair  as  to  the  fituation  in  which  the  ani- 
vies  of  impeachment  againft  Samuei  Chafe,  one 
ot  the  afiLciate  jnftices  of  the  fuprente  court  of 
the  United  Staees,  were  left  at  the  iaft  feffion. 
The  houfe  would  recollect  that  they  were  then 
merely  reported  and  ordered  to  be  printed.  If 
tha&bunnei's  was  to  be  profeeuted,  he  conceived 
it  of  importance  that  the  party  mould  have  all 
the  time  to  prepare  for  hie  defence  that  their 
political  exiftence  woiild  allow  him.  Was  it 
the  opinion  of  the  ipeaker  that  this  fubject  was 
before  the  coxnnutte  of  revifal  and  unfinifned 
bufmefs,  or  fhould  it  be  referred  to  a  fpeeial 
committee  to  prepare  articles  de  novo. 

The  fpeaker  judged  that  it  was  before  the 
committee  of  revifal  and  unfiniihed  bufinefs  as 
a  matter  of  courfe. 

On  motion  of  Mr.  J.  Randolph^  a  feleit 
committee,  to  Gonfift  of  five  members,  was  or- 


dered to  report  on  the  articles  of  impeachment 

tnli  S.  Chafe,  one  of  the  aflfociat^s   jn  • 

le  tupreme  court  of  the  United  States. 

NdvXMBER   roth.  1804. 

Mr.  J.  Randolph  from  the  committee  ap- 
pointed en  the  itii  inft.  reported  articles  of  im- 
peachments againft  judge  Chafc<  They  tferc 
nearly  the  fame  as  reported  at  the  lafl 
except  the  5th  and  6th  articles  which*  are  new 
ones. 

Mr.  J.  R.  moved  to  r<  ft  r  them  to  a  commit- 
tee of  the  whole  on  Monday  next. 

Mr.  Elliott  roft  to  move  a  more  diftant  dr.--, 
and  to  affign  his  reafons  for  the  motion,  it  had 
been   to  him  a  fubjeel   of   confiderable  regret 
that  the  prefent  report  had  been  fo  long  delay- 
ed, and  he  had  repeatedly   examined    his  own 
mind  to  imagine  reafons  i'or  the  delay.   Twen- 
ty-tour days  a^o  the  gentleman  who  now  pre- 
fented  the  report,  announced   to  the  hot  fehis 
conviflion  that  all  the  time  which  our  political 
exiftence   would   aliow   fhonid  be  given  to  the 
pcrfpn  accufed  for  the  purpofe  of  making   his 
deier.ee;  and  he  moved  a  recommitment  of  the 
report  of  the  laft  feffiea  for  the  purpofe  of  al- 
ien or  amendment.     A  ft  luriou  of  the  dif- 
ficulties winch   have  occupied  my  mind  upon 
this  fubjee?c,  laid  Mr.  L.  may  perhaps  be  found 
in  the  report  iti'elf.     If  1  understand  it,   it  em- 
braces   acctifations,  the  evidence  of  which   re-- 
pofein  t!<e  breafts  of  the  committee  alone,  as 
it  has  never  been  exhibited  to  the  houfe.    This 
courie    of  proceeding   may    be  parliamentary 
and  proper,  but  it  ftriikes  ray  mind  as  poileffing 
a  very  diiicrcnt  chaYacW. '   Ac  the  laft   ftflicm 
a  voluminous  body  of  evidence  was  reported, 
upon  which  the  houfe  decided  the  general  que£ 
ticn    or    impeachment.     The  committee    ap- 
pointed to  prepare  and    report  articles  of    im- 
peachment, poifefs  not  the  powers   of  a    com- 
mittee of   enquiry  ;  the  enquiry  is  already  at 
an  end  ;  they  are  only  to  reduce   to  form  the 
decifion  of  the  houfe  upori  the  evidence  before 
them  ;  and  if  they  have  proceeded   to  make  a 
new  enquiry,  to  obtain   new  evidence,  and  re- 
port new  articles  thereon,  they  have  wandered 
beyond   the  limits    of  their   duty.      Nor   a  1    . 
fumilhed  with  that  intuitive  knowledge  of  ri 
and  wrong  in  cafes  of  this  kind,  which  won  Id 
be  neceflary  to   enable  me  to  decide  almoft  in- 
ftantly  upon  a   queition   of  fuch    magnitude. 
Whiie  it  is  our  duty  to  grant  a  reafonable  time 
to  the  perfon  accufed  to  make  his  defence,  it  i; 
indtfpenfably  neceflary  to   proceed  not    only 
with    deliberation  but  with  caution,     lie  con- 
cluded by  moving  that  the  report  be  made 
order  for  Thurfday  ne     . 

The  queition  was  taken  on  Thurfday  as  the 
rnoft  diftant  day,  and  loft,  40  voting  for  and  '. & 
£3;ainft  it. 

Wednesday  was  next  tried  and  loft. 

It  was  then  ordered  for  Monday,  and  "  - 
mean  time  to  Urptintcd. 
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INTRODUCTION 


Dfctmher  iu.  1S04. 
The  nseflags  received  yefieniav  from  the  fe- 
nate was  read,  containing  a  refolution  directing 
the  f-eretary  of  the  fenate  to  fummon  Samuel 
Chafe,  one  of  the  affociate  juftices  of  the  Unit- 
ed States,  to  ar.f.ver  the  articles  of  Impeach- 
ment, and  that  the  return  thereof  be  made  the 
z4  of  January,  and  that  the  fervice  fhould  be 
at  leaft  15  days  before  the  return  day. 

TUESDAY,  December  4,  1804. 

The  hnufe  rcfu:n-d  the  conti  deration  of  the 
report  of  the  committee  made  the  thirtieth  ul- 
timo, to  whom  was  referred  the  rccort  of  a  fe- 
Ject  committee  appointed  on  the  13.I1  of  March 
lait,  "  to  prepare  and  report  articles  of  impeach- 
ment a^ainft  Samuel  Chafs  one  of  the  affoviate 
juftices  of  the  fupreme  court  of  the  U.  States  ;" 
and  the  am-ndments  yefterday  reported  thereto 
from  the  committee  of  the  whole  houfe,  being 
twice  read,  were,  on  the  queftion  feverally  .  ^t 
thereupon,   difagreed  to  by  the  houfe. 

The  articles  of  impeachment  contained  in 
the  faid  report,  as  originally  propofed  by  the 
(elect  committee.     ["See  appendix.]] 

And  then  the  main  queftion  being  taken,  that 
the  houfe  do  concur  with  the  feted  committee, 
in  their  agreement  to  the  faid  articles  of  im- 
peachment as  originally  propofed,  and  herein 
before  recited. 

It  was  ref  Ived  in  the  affirmative-. 

On  a  motion  made  and  feconded,  that  the 
hon'e  do  come  to  the  following  refolution  : 

Re/blved,  That  managers  be  ap- 

pointed, by  ballot,  to  eondu  t  the  faid  impeach- 
~ment  on  the  part  of  this  houfe. 

The  houfe  proceeded  to  take  the  faiu  motion 
into  cenfideration  :   When 

An  adjournment  being  called  for, 

The  houfe  adjourned  until  to-morrow  morn- 
Jna,  eleven  o'clock. 

Wednesday,  December  5,  1804. 
The  houfe  rcfumed  the  confederation  of  the 
motion  depending  yelterday  at  the  time  of  ad- 
journment, "  for  the  appointment  of 
ina'  agers  to  conduct  the  impeachment  of  Saml. 
Chafe,  on  the  part  of  this  houfe  :"  Whereupon, 
Rsfilved,  That  feven  managers  be  appoint- 
ed, by  ballot,  to  conduit  the  impeachment  ex- 
hibited a  ainft  Samuel  Chafe,  one  of  the  affo- 
ciate  juftices  of  the  fupreme  court  of  the  Unit- 
ed States. 

The  hcufe  then  proceeded  by  ballot,  to  the 
cl  nice  of  the  faid  managers  ;  and,  upon  exam- 
ing  the  ballots,  the  following  members  appear- 
ed to  be  duly  elected  by  P-  majority  of  the  votes 
of  the  whole  houfe,  as  fix  of  the  faid  mana- 
gers, to  wit  : 

Mr.  John  Randolph, 

Mr.  Rodney, 

Mr.  Nicholfon, 

Mr.  Early, 

Mr.  Boyle,  and 

Mr.  Nslfon. 


The  houfe  proceeded  to  a  fecend  ballot  for 
another  manage",  when  the  ballots  being  exam- 
ined, it  appeared  no  member  had  a  majority  of 
the  votes  of  the  whole  houfe,  but  that  the  high- 
eft  number  of  votes  was  given  in  favor  of  Mr. 
Geor./e  Wafhiiigton  Campbell  :  Whereupon, 
■.  Speaker  decided,  that  it  being  provided 
by  a  {landing  rule  and  order  of  the  houfe,  that, 
in  c  fe  of  any  fecand  ballot  of  the  houfe,  in 
v  ich  the  number  required  to  compofe  a  com- 
mittee, fhall  not  be  elected  by  a  majority  of  the 
votes  given,  on  the  faid  fecond  bal.ot,  a  plural- 
ity of  votes  fhall  prevail  ;  and  therefore,  that 
in  his  opinion,  the  faid  George  Washington 
Campbell,  was  duly  elected  as  the  feventh 
manager  to  conduct  the  impeachment  againfi 
the  f.ii  1  Samuel  Chafe. 

From  which  declfion,  an  appeal  was  made 
to  the  houfe  by  two  members  ; 

And  on  the  queftion,  "  Is  the  laid  decifioa 
of  the  chair  in  order  ?" 

It  paficd  i'i  the  negative. 

The  houfe  then  proceeded  to  a  further  ballot 
for  the  faid  fevenrh  manager,  and  upon  exam- 
ining the  ballots,  Mr.  Gecr/e  Washington 
Campbell,  appeared  to  be  duly  elected  by  a 
majority  of  the  votes  of  the  whole  houfe. 
On  motion, 

Rrfolvfd,  That  the  articles  agreed  to  by  this 
houfe,  to  be  exhibited  in  the  name  cf  them- 
felves,  and  of  all  the  people  of  the  United 
States,  ngainft  Samuel  Chafe,  in  maintenance 
of  their  impeachment  againft  him  fcr  high 
crimes  and  mifdemeanors,  be  carried  to  thr 
fenate  by  the  managers  appointed  to  conduct 
the  faid  i  iipeachmcnt. 
C;i  motion, 

Ordered,  That  a  meffage  be  fent  to  the  Se- 
nate, to  inform  them  that  this  houfe  have  ap- 
pointed managers  to  conduct  the  impeachment 
again  ft  Samuel  Chafe,  one  of  the  alTociate  jufti- 
ces of  tiie  fupreme  court  of  the  United  States, 
and  have  directed  the  faid  managers  to  carry 
to  the  fenate,  the  arti  les  agreed  upon  by  thi? 
houfe,  to  be  exhil  ited  in  maintenance  of  their 
impeachment  airaiuft  the  faid  Samuel  Chafe  ; 
and  that  the  <  lerk  of  this  houfe  do  go  with  the 
faid  mcflagc. 

December.  7th. 

A  meffage  was  received  from  the  fenate  in- 
forming, that  they  wotd  1  be  ready  to  receive 
the  articles  of  impeachment  againft  Samuel 
Chafe,  efq.  one  of  the  aff^ciate  juftices  of  the 
fupreme  court,  at  1  o'clock  this  day. 

Mr.  Randolph  from  the  managers  appointed 
on  the  part  of  the  houfe  of  rcprefentatives  a- 
gainft  Samuel  Chafe,  reported  that,  the  mana- 
gers did  this  day  'any  to  the  ftnate  the  article* 
of  impeachment  agreed  1 1  by  the  houfe  the 
30th  ultimo  :  and  that  the  faid  managers  were 
informed  by  the  fenate  that  their  houfe  would 
take  proper  meafures  relative  to  the  faid  im- 
peachment, of  which  this  houfe  fhsuldbe  duly 
notified. 


HIGH  COURT  OF  IMPEACHMENT. 


TRIAL 


OF    THE 


Hon.  SAMUEL   CHASE. 


"Mttft^KS&t&tNU 


Wednesday,  January  2nd,    1805. 

X  HE  senate   chamber  was  fitted 
up  in  a  handsome  style  as  a  court — . 
and   laid     out    into    apartments   for 
the  Senators  the  House  of  Represen- 
tatives, the  managers,    the  accused, 
and     counsel — the    members  of  the 
executive    departments,     besides     a 
semi-circular     gallery      constructed 
Within    the  area     of  the    chamber, 
which  forms  from  its  front  an  amphil 
theatre    contiguous    with    the   fixed 
gallery  of  the  Senate  chamber. 

On  the  right  and  left  of  the  Presi- 
dent of  the  Senate,  and  in  a  right 
line  with  his  chair,  there  are  two 
rows  of  benches,  with  desks  in  front, 
and  the  whole  front  and  seats  cover- 
ed with  crimson  cloth  ;  so  that  the 
senators  front  the  auditory. 

The  Secretary  of  the  Senate  re- 
tains his  usual  station  in  front  of  the 
President's  chair — on  the  left  of  the 
secretary  is  placed  the  sergeant  at 
arms  of  the  Senate,  and  on  his  right 
the  sergeant  at  arms  of  the  House5  of 
Representatives. 

.  A  temporary  semi-circular  galle- 
ry, which  consists  of  three  ranges  of 
benches,  is  elevated  on  pillars,  and 
the  whole  front  and  seats  thereof  co- 
vered with  green  cloth— At  the  an- 


gles or  points  of  this  gallery,  there 
are  two  boxes  which  project  into  the 
area  about  three  feet  from  the  line  of 
the  front,  which  save  the  abruptness 
of  a  square  termination,  and  add 
considerably  to  the  effect  of  the  coup 
d'oeil.  la  this  gallery  ladies  are 
accommodated,  and  they  assemble 
in  numbers. 

On  the  floor,  beneath  this  tempo- 
rary gallery,  three  benches  are  pro- 
vided rising  from  front  to  rear,  and 
also  covered  with  green  cloth — these 
benches  are  occupied  by  the  members 
of  the  House  of  Representatives — on 
the  right  there  is  a  spacious  box 
appropriated  for  the  members  of  the 
executive  department,  foreign  minis- 
ters, &c.  &c. 

A  passage  is  opened  in  front  from 
the  President's  chair  to  the  door— 
on  the  right  and  left  hand  of  the 
President,  and  in  front  of  the  mem- 
bers of  the  House  of  Representatives., 

i.  re  two  boxes  of  two  rows  of  seats . 

that  facing  the  President's  right,  is 
occupied  by  the  managers — that  on 
the  other  side  of  the  bar  for  the  ac- 
cused and  his  counsel — these  boxes 
are  covered  with  blue  cloth. 

The  marshal  of  the  district,  and  a 
number  of  his  officers,  have  stations 
in  the  avenues  of  the  court  and  in 
the  galleries* 
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Mr.  Otis  (Secretary-}  read  the  re- 
turn on  the  summons  of  Samuel 
Chase,  made  by  Mr.  Mathers,  ser- 
geant at  arms,  who  was  sworn  that 
he  served  the  said  Samuel  Chase 
with  a  copy  of  the  summons  and  a 
copy  of  the  articles  of  impeachment. 

Proclamation  was  made  that  Sam- 
uel Chase  appear  conformably  to 
the  summons,  or  that  his  default 
would  be  recorded. 

Samuel  Chase  appeared  accord- 
ingly. 

The  President  of  the  Senate  (Mr. 
Burr)  informed  Mr.  Chase,  that 
having  been  summoned  to  answer 
the  articles  of  impeachment  exhibit- 
ed against  him  by  the  House  of  Re- 
presentatives, the  Senate  were  ready 
to  receive  any  answer  he  had  to 
make. 

Mr.  Chase  requested  the  indul- 
gence of  a  chair,  which  being  imme- 
diately furnished,  he  seated  himself 
near  the  centre  of  the  area  of  the  Se- 
nate chamber  in  front  of  the  Presi- 
dent. The  members  were  seated  in 
boxes,  covered  with  crimson,  on  each 
side  of  the  President,  and  in  a  line 
with  his  chair. 

Mr.  Chase  rose  and  made  the 
following 

ADDRESS. 

Mr.  President, 

I  appear  in  obedience  to  a  sum- 
mons from  this  honourable  court  to 
answer  articles  of  impeachment  ex- 
hibited against  me,  by  the  honoura- 
ble the  House  of  Representatives  of 
the  United  States. 

To  these  articles,  a  copy  of  which 
"was  delivered  to  me  with  the  sum- 
mons, I  say,  that  I  have  committed 
no  crime  or  misdemeanor  whatsoever 


for  which  I  am  subject  to  impeach- 
ment according  to  the  constitution 
of  the  United  States.  I  deny,  with 
a  few  exceptions,  the  acts  with  which 
I  am  charged  ;  I  shall  contend, 
that  all  acts  admitted  to  have  been 
done  by  me,  were  legal ;  and  I  deny 
in  every  instance,  the  improper  in- 
tentions, with  which  the  acts  charg- 
ed are  alledged  to  have  been  done, 
and  in  which  their  supposed  crimi- 
nality altogether  consists. 

But  in  charges  of  so  henious  a 
nature,  urged  by  so  high  an  author- 
ity, a  simple  denial  is  not  sufficient. 
It  behoves  me,  for  the  legal  justifi- 
cation of  my  conduct,  and  for  the 
vindication  of  my  character,  to  meet 
each  charge  with  a  full  and  particu- 
lar answer  ;  to  explain  and  refute  at 
length  every  principle  urged  against 
me  ;  to  state  the  evidence  by  which 
I  am  to  disprove  every  fact  relied 
on  in  support  of  the  accusation  ; 
and  to  detail  all  the  facts  and  argu- 
ments on  which  my  defence  is  to 
rest.  The  necessity  of  an  answer 
embracing  all  those  objects,  in  cases 
of  impeachment,  is  obvious  ;  and 
the  right  to  make  it,  is  secured  by 
law  and  sanctioned  by  uniform  prac- 
tice. 

Such  an  answer  it  is  my  intention 
to  make.  It  is  my  purpose  to  sub- 
mit the  -whole  ground  of  my  defence 
to  the  view  of  this  honorable  court, 
of  my  country,  of  the  world,  and  of 
those  who  are  to  conduct  the  pro- 
secution. So  will  my  judges  come 
to  the  trial  with  that  full  knowledge 
of  the  whole  matter  in  dispute, 
which  is  essential  for  enabling  them 
to  understand  and  apply  the  testi- 
mony and  the  arguments  ;  and  the 
honorable  managers  will  be  better 
prepared*  to  refute  such  parts  of  ray 
defence,  as  they  may  think  untena- 
ble. 

But  in  a  case  of  this  kind,  where 
the  accusation  embraces   so  great  a 
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tariety  of  charges,  of  principles,  and 
of  facts,  it  is  manifest,  that  for  prepa- 
ring such  an  answer  as  I  have  a  right 
to  make,  and  as  my  duty  to  myself, 
my  family,  my  friends  and  my  coun- 
try requires  at  my  hands,  a  consider- 
able time  must  be  necessary. 

Many  of  the  principles  involved 
in  this  impeachment  are  very  im- 
portant, not  only  to  me,  but  to  the 
liberties  of  every  American  citizen, 
and  to  the  cause  of  free  government 
in  general.  These  principles  ought 
to  be  maturely  considered,  and  clear- 
ly explained.  They  present  a  wide 
field  of  legal  investigation  many 
of  them  require  laborious  and  exten- 
sive research,  and  although  some  of 
them  have  accompanied  the  prosecu- 
tion from  its  commencement,  and 
have  thus  been  for  a  considerable  time 
subjected  to  my  consideration,  some, 
on  the  other  hand,  have  been  very 
recently  introduced. 

Of  this  description  is  the  princi- 
ple, whereon  the  5th  and  6th  articles 
rest,  relative  to  the  extent  in  which 
the  courts  of  the  United  States  are 
to  be  governed,  not  only  in  their 
decisions,  but  in  their  proceeding*  by 
the  state  laws.  A  principle  which 
•was  not  brought  into  view  until  a 
few  weeks  ago,  and  the  explanation 
of"  which  will  require  a  careful  con- 
sideration of  the  conduct  and  pro- 
ceedings of  the  supreme  and  circuit 
courts  of  the  United  States,  from  the 
first  establishment  of  our  federal 
system. 

The  same  articles  involve  the  con- 
struction of  two  state  laws  of  Vir- 
ginia, which  I  am  charged  with 
having  infringed  in  the  trial  of  Cal- 
lender,  which  were  not  mentioned 
on  the  trial,  or  during  any  of  the 
introductory  proceedings,  and  of 
which  I  never  heard  until  these  arti- 
cles were  reported  a  few  weeks  ago. 
It  is  manifest  that  in  order  to  fix  the 
true    construction    of    these    laws, 


about  which  professional  men  have 
differed  in  opinion,  recourse  must 
be  had  to  the  decisions  of  the  courts 
of  that  state  as  explained  by  their 
records  ;  or  in  case  those  should  be 
silent,  to  the  recollection  and  opin- 
ion of  professional  men  accustomed 
to  preside  or  attend  in  the  courts 
where  those  laws  are  enforced.  It 
is  manifest  that  such  an  investigation 
cannot  be  accomplished  in  a  short 
time. 

The  facts  on  which  this  prosecu- 
tion rests,  except  the  last  article,  are 
alledged  to  have  taken  place  more 
than  four  years  ago  ;  some  of  them 
at  Philadelphia,  some  at  Wilming- 
ton, in  the  state  of  Delaware,  and 
some  at  Richmond,  in  Virginia. — . 
These  facts  are  very  numerous,  and 
the  greater  part  of  them  are  of  such 
a  nature,  as  to  depend  for  their 
criminality  or  innocence,  on  minute 
circumstances,  or  slight  shades  of 
testimony,  and  often  on  the  differ- 
ent manner  in  which  the  same  cir- 
cumstances may  affect  different 
spectators,  all  equally  disposed  to 
represent  truly  what  they  observed. 
The  most  material  facts  are  alledged 
to  have  happened  in  Richmond  and 
Philadelphia.  In  the  former  of  these 
places  I  am  an  utter  stranger  having 
never  been  there  but  once,  and  in 
the  latter  I  know  personally  but  very 
few  individuals.  These  circum- 
stances render  it  difficult  for  me  to 
ascertain  the  persons  who  witnessed 
the  various  transactions  in  question, 
and  are  able  after  this  lapse  of  time, 
to  give  accurate  testimony  concern- 
ing them  ;  and  this  difficulty  is  very 
much  increased,  by  the  distance  of 
those  places  from  that  of  my  resi- 
dence. I  assure  the  honourable 
court,  that  from  the  moment  when 
this  prosecution  assumed  a  serious 
appearance  and  a  definitive  form,  at 
the  last  session  of  congress,  I  have 
turned  my  attention  to  the  subject 
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of  my  defence  and  my  answer,  and  it  may  be  in  his  power  to  procure, 

have  exerted  m>self  in  finding  out  This  assistance  is  rendered  peculiarly 

and  procuring  the  requisite  testimo-  necessary  to  me,  by  the  very  preca- 

ny  ;    but   the    difficulties   which  I  rious    state  of  my   health  ;    which 

have  stated,    added  to  my   ill  state  affords  me,  at  this  season  of  the  year 

of  health  during  a  great  part  of  the  especially,   but  short  and  uncertain 

last   year,  have   prevented  me  from  intervals   of    fitness    for  mental   or 

making  such  progress,   as  to  afford  bodily  exertion.     Should  my  answer 

me  the  hope  of  being  able  to  obtain  be  required   in  a  short  time,  I  have 

the  object   in  a  very   short  time,  I  no   reason   to  suppose    that  I   shall 

have   done   much,    but  much,    very  be  able  to  obtain  such  assistance  of 

much,    remains  to  be  done,    even  in  this   kind   as  I  so  much    need,    and 

those  parts  of  the  prosecution  where  as  probably,  I  shall  otherwise  have 

I  had   some  notice   by  the  proceed-  in  my  power.     Professional  gentle- 

ings  of  last  session.     In  those  very  men,  engaged  extensively  in  busi- 

material  parts  which  have  originated  ness,  are  at  all   times  too  liable  to 

during    the   present    session,    every  interruption,   and    too  much    occu- 

thitiii,  is  still  to  be  done.  pied  to  devote  themselves  exclusively 

It  may  perhaps  be  thought,   that  to  an  affair  of   this  nature,   so  as  to 

although   these   preparations  might  complete  it  within  a  short   period  ; 

be  necessary  for  the  trial,  they  are  and  at  this   season  of  the  year,  they 

not  so  for  the  answer.      But  ,such  are  for  the  most   part    particularly 

an   opinion  1  trust,    would    on   ex-  and  indispensably  engaged, 

animation  be  found  erroneous.  These  reasons  in  favor  of  a  liberal 

The  answer,  in  cases  of  impeach-  allowance  of  time  for  preparing   the 

ment,   must   disclose  the  whole  de-  answer,  derives  great  additional  force 

fence,  and  the  defence  must  be  con-  from  one  further  consideration  which 

fined  to  the   matters    stated  in  the  I  hope  that  I  may  without  impro- 

answer  :  otherwise  the  prosecutors  priety  present  to   the  view   of    this 

might   be  surprised  at  the  trial,  by  honorable  court.     Reputation  ought 

objections,  which  with  previous  no-  to  be  more  dear  to  every   man,  and 

tice,   it    would   be  in  their  power  to  is  more  dear  to   me  than   the  honors 

refute    or    explain.        The    accused  or  the  emoluments    of  office.        In 

therefore,   before   he  puts  in  his  an-  cases    of    impeachment,     the    facts 

swer,   ought  to  have  time  sufficient  which    appear,      the     explanations 

for  making  himself  thoroughly  mas-  which  are  given,  and  the  arguments 

ter  of  his  defence,  of  the  grounds  on  which  are   urged    at   the    trial,   are 

which    it  rests,  and  of  the  facts  and  sometimes   wholly    omitted    in    the 

evidence    by   which    it  is  to  be  sup-  statements  given  to   the  public,  and 

ported.     He  ought  to  be  completely  often   misrepresented,  or    stated  too 

prepared    for    the    trial    ;      between  indistinctly   to  be  generally  under- 

which  and  the  answer  no  delay  need  stood.       It  is  to  the  answer  that  the 

to  take  place,  except  such  as  may  be  world  must  look,    for  the  justifica- 

necessary    for    convening    the   wit-  tion  of  the  accused.       It   is  by  his 

nesses.  answer  alone,  that  he  can  furnish  a 

In  so   material  a  part  of  his  pre-  clear,  concise  and  authentic  explana- 

paration  for  defence,  as  the  drawing  tion  of  his  conduct  and  his  motives, 

up  of  his  answer,  it  will  not,  I  pre-  supported  by   such  statement  of  his 

sume,    be  denied    that  he  ought  to  proofs,   as  can  be  extensively  read, 

have  an   opportunity    of  obtaining  clearly  understood,   and    easily   re- 

$ke  best  professional  assistance  which  niembered.    He  may  therefore  claina 
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from  justice,  and  expect  from  the  But  this  vindication,  situated  as  I 
high  dignity  and  responsible  charac-  am,  and  as  this  case  is,  cannot  be  the 
terofthis  honorable  tribunal,  such  work  of  a  few  weeks.  Much  time 
time  for  preparing  this  very  impor-  has  been  employed  in  preparing  the 
tant  document,  as  may  enable  him  accusation  ;  less  will  be  required  for 
to  bestow  on  it  all  the  care  and  labor  the  defence  ;  but  a  short  time  will 
which  it  requires  and  to  give  it  all  not  suffice.  I  am  far  from  presum- 
th€  force  of  which  it  may  be  suscep-  ing  to  prescribe  to  this  honorable 
j  .  court,   whose  sense  of  justice,   and 

lri    stating    these    considerations,     disposition  to  grant  every  proper  in- 
Mr.  President,   in  support  of  a  re-     diligence,    I   cannot   doubt—But   it 
quest  for  a  continuance  of  this  case,     may  perhaps  be  not  improper  to  sua. 
1  disclaim  all   intention  of  affected    gest,    that  by  the  first   day  of  next 
delay.      Reeling  a  consciousness   of    session,  the  answer  could  be  prepared 
my   integrity,   and   a  just   pride  of    and  put  in  ;  and  that  the  trial  mi^ht 
character  which  place  me  far  above    then  take  place  as  soon  afterwards  as 
the  rear  of  events,   I  am  anxious  to    the  witnesses  could  be  collected.      I 
meet  this  accusation,  and  I  rejoice    declare  that  it  will  be  impossible  for 
in  an  opportunity  of  refuting  it.      I     me   to  prepare  my  answer  in   such 
know  that  my  conduct,  though  lia-    time  as  to  commence  the  trial  during 
b:e  t  >  a  full  portion  of  human  error,     this    session    with    any    prospect    of 
has  at  all  times  been  free  from  inten-     bringing  it  to  a  close  before  the  ses- 
tional  impropriety.      I  know  that  in     sion  must  end  ;    and  were  I  to  omit 
all    the    instances    selected    as    the     that  full  answer  which  I  wish  to  give 
grounds  of  accusation,   I  have  dis-     it  would  be  impossible  for  me,  in  the 
charged    my   official    duties   with    a    course   of    this    session,     (only    two 
sacred   and   inviolate   regard   to   my     months  of  which   now    remain)    to 
oath,  my  character,  the  laws  of  my    ascertain  fully  all  the  facts  necessary 
country,  and  the  rights  of  my  fellow    for  my   defence;    to   find    out  and 
citizens.      I  know  that  I  can  prove    bring    to    this    place   the    witnesses 
my  innocence  as  to  all  the  matters    and  written  testimony  ;    or  to  make 
alledged  against  me.      And  acrimo-     arrangements  relative  to  that  assis- 
nious  as  are  the  terms  in  which  ma-    tance'of  counsel  which  my  case  re- 
ny  of  the  accusations  are  conceived  ;     quires,  my  age  and  infirmities  render 
harsh    and   opprobious    as    are    the    essential,  and  a  longer  time  would 
epithets     wherewith     it    has     been     enable  me  to  procure, 
thought  proper  to  assail  my  name         I  hope,  Mr.  President,  I  may  be 
and    character,    by  those   who    were    permitted  to  observe,  that  my  private 
'puling    in    their    nurse's    arms,"     and  professional  reputation  "for  pro- 
whilst  1  was  contributing  my  utmost     bity  and  honor  has  never  been  called 
aid  to  lay  the  ground  work  of  Araer-     in    question.       I    have    sustained    a 
lean  liberty  ;   I  yet  thank   my  accu-     high  judicial  character  for  about  six- 
sers,  whose  functions  as  members  of    teen  years,   and  during  the  first  six 
the   government   of   my    country    I     I  presided  at  the  trial  of  more  crimi- 
highly  respect,  for  having  at  length*    nals  than  any  other  judge  within  the 
put    their   charges    into    a    definite     United  States.      During  this  whole 
form,  susceptible  of  refutation  ;   and     period  of  time,   my  official  conduct 
for  having  thereby  afforded  me  an     has   never    been    arraigned,    except, 
opportunity  of  vindicating  my  inno-     only  in  the  trials  of  Cooper,   Fries' 
ceuce,  in  the  face  of  this  honourable    and  Callender,  about  four  years  a^o.' 
court    of  my  country,   an4  of  the    For  the  truth,  of  these  assertions?  I 
world,,  ' 
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anneal  to  all  who  know  me  ;    and  swer  and  prepare  himself  with  coun- 

nanicula.ly   to   the   two    honorable  sel  for  his  trial.      Which  was  read 

Senators  from  Maryland.  by  the  secretary. 

In  respect  to  the  present  prosecu- 
lion  I   will  make  but  one  remark—        The  President  then  informed  him 

That  I  am  impeached  for  giving  on  that  the  Senate  would  deliberate  on 

the  trial  of  Calieuder,  several  judicial  his    motion,    and    that    the    court 

opinions,   in    which    Judge  Griffin,  would  be  opened  to-morrow  at  12 

my  associate,  concurred  ;    my  opin-  o'clock, 
ions    are  held  to    be    criminal,     or  _ 

that  they  flowed  from  partiality,  and        The  Senate  immediately,  on  the 

an   intention  to  oppress  Callender  ;  invitation   of  the  President,  left  tne 

but   the  same  opinions  given  by  my  senate  Chamber,    and   proceeded  to 
associate,  have  been  considered  per-    a  private  committee  room. 

fectlv  innocent.  _      .  -    , 

I   have   now  only   to   solicit    this        During  the  whole   of  these  pro- 
honorable   court  to  allow  me  until    ceedings,    neither    the   managers  or 
the  first  day  of  next  session  to  put  in    House  of  Representatives  were  pre- 
toy  answer,  and  to  prepare  for  my    sent, 
trial  ;  and  I  submit  myself  as  to  the  — 

further   proceedings  in  this  case,   to 

the  discretion  of  this  honorable  court,  Thursday,  January  3. 

in  whose  integrity,  impartiality  and  The  Secretary  administered  to  the 
independence,  I  repose  the  highest  Pre<sideiU  the  following  oath.  "You 
confidence  :  I  will  not  for  a  moment  do  so,emnl  swear  tnat  in  all  things 
believe  that  the  spirit  of  party  can  tainin„  to  the  trial   of  the  im- 

ever  enter  and  pollute  these  walls,  or      ;£chment  of    Samuel    Chase,   you 
that   popular    prejudice  or    political    ^m  do  im  artial  justice  according 
motives  will  be  harbored  m  the  bo-    to  th&  constitutibn  ancl  laWs  of  the 
som  of  any  member  of  this  hono-    Unked  Stales  .„ 
rable  body. 

On  the  contrary,  I  hope  and  ex-        The    ^  oatn   was   administered 
pect  that  all  its  dec-sions  will  be  go-  ihe  presideiU  t0  37  Gf  the  mem- 

verned   by  the  immutable  principles    ^  ent>  and  three  others  made 

of  justice,  and  a  sacred  regard  to  the    ^^  affirmation  t0  the  same  ef- 
constitution  and  the  law  of  the  land,    ^ 

which  every  member  of  this  court  is  *       .       m  ■ 

,  bound  by  duty,  and  the  obligations  The  President  laid  before  the  Se- 
of  a  Christian  judge,  to  support  and  nate  a  letter  from  Samuel  Chase,  in- 
«Wrve  "  closing    an   affidavit    sworn    before 

Mr.    Justice   Hamilton,     assigning 

various  facts  and  reasons  for   being 
The    President  then  desired  Mr.    allowed  further  time  to  give  in  his 
Chase    if  he    had    any    motion     to    answer, 
make,   to  reduce  it   to  writing  and  ' 

hand  it  to  the  secretary.  [The  following '  is  the  affidavit  of 

Judge  Chase.'] 
Mr.    Chase   hereupon   stated    his    CiTy  Qp  WashingtoN)  ss, 
motion  in  writing,  which  was  that  he 

might  be  allowed  until  the  first  day        Samuel  Chase  made  oath  on  the 
•f  the  next  session  to  put  in  his  an.   Holy  Evangelists  of  Almighty  God, 
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that  it  is  not  in  his  power  to  obtain 
in  formation  respecting   the  facts  al- 
ledged  in  the  articles  of  impeachment 
to    have   taken   place  in   the   city  of 
Philadelphia,    in   the   trial   of  John 
Fries  ;    or    of  the  facts  alledged    to 
have  taken  place  in  the  city  of  Rich- 
mond, in  the  trial  of  James  T.  Cal- 
lender,  in  time  to  prepare  and  put  in 
his  answer,   and  to  proceed  to  trial, 
with  any  probability  that  the  same 
could   be  finished  on    or  before  the 
fifth  d_iy  of  March  next.      And  fur- 
ther,   that  it  is  not  in   his  power  to 
procure  information  of  the  names  of 
the    witnesses,    whom    he    thinks    it 
may  be  proper  and  necessary  for  him 
to  summon,   in  time  to  obtain   their 
attendance,   if  his  answer  could   be 
prepared    in   time   sufficient   for   the 
said  trial,  before  the  said  fifth  day  of 
March    next  :    And  the  said  Samuel 
Cnase  further  made  oath,  that  he  be- 
lieves  it  will  not  be  in  his  power   to 
obtain  the  advice  of  counsel,  to  pre- 
pare  his   answer,   and    to   give   him 
their  assistance  on    the  trial,    which 
he  thinks  necessary,  if  the  said  trial 
should   take  place  during  the  present 
session  of  Congress — and  that  he  be- 
lieves if  he  had  at  this  time,  full  infor- 
mation of  facts  and  of  the  witnesses 
proper  for  him  to  summon,  and  if  he 
had   also  the  assistance  of  counsel, 
that  he  could   not  compare  the  an- 
swer he  thinks  he  ought  to  put   in, 
and  be  ready  for  his  trial,  within  the 
space  of  four  or  five  weeks  from  this 
time.      And  further,   that  his  appli- 
cation to  the  honorable  the  Senate, 
for   time    to    obtain   information    of 
faces,  in  order  to  prepare  his  answer, 
and  for  time  to  procure  the  neces- 
sary witnesses,  and  to  prepare  for  his 
defence  in  the  trial  and  to  obtain  the 
advice  and  assistance  of  counsel,  is  not 
made  for  the  purpose  of  delay,   but 
only  for  the  purpose  of  obtaining  a 
full   hearing   of  the  articles  of  im- 
peachment against  him,  in  their  real 
merits.  SAMUEL  CHASE. 


injj 
of 


Mr.  Bradley  moved  the  Senate  to 
come  to  the  following  resolution. 

Ordered,  That  Samuel  Chase,  one 
of  the  associate  justices  of  the  Mi- 
preme  court  of  the  United  States,  do 
rile  his  answer  to  the  articles  of  im- 
peachment exhibited  against  him, 
with  the  secretary  of  the  Senate,  on  or 
before  the  day  of 

Air.  Giles  moved  to  strike  out  all 
the  words  after  the  word  ordered, 
and  insert  in  lieu  thereof  the  follow- 
"  That  the  day 

shall  be  the  day  for  re- 
ceiving the  answer,  and  proceeding 
on  the  trial  of  the  impeachment  of 
Samuel  Chase." 

Mr.  Hillhouse  moved  a  division  of 
the  question,  taking  it  first  on  strik- 
ing;; out. 

Mr.  Giles  asked  if  the  whole  was 
not  one  motion. 

The  President  declared  that  any 
member  of  the  court  had  the  right  of 
requiring  a  division  of  a  question 
where  it  was  susceptible  of  a  division, 
and  he  conceived  the  amendment 
proposed  was  capable  of  being  di- 
vided. 

The  question  was  then  taken  on 
striking  out  bv  calling  over  the 
names  of  the  members,  and  there  ap- 
peared Ayes  20 — Noes  10 — So  the 
words  were  stricken  out. 

The  question  was  next  taken  in 
like  manner  upon  inserting  the  words 
moved  by  Mr.  Giles,  and  was  carri« 
ed— Ayes  22 — Noes  8. 

Mr.   Tracy  moved  to  fill   up  t&« 
blank  with  the  first  Monday  in  T 
cember  next. 

Mr.  Breckenridge  moved  to  fill  l 
up  with  the  4th  February  next. 


C   10    ] 


The  President  said  the  first  ques-  The   question   on    the   order,    as 

tion  would  be  on   the  most  distant  amended,    was  then  put  and  carried 

day,  viz.  the  first  Monday  in  Decern-  —-Ayes  21 — Noes  9. 
ber  next. 

The  Secretary  was  directed  by  the 

On    this  question   there  appeared  President   to  deliver  a  copy  of  this 

12  Ayes  and  IS  Noes.     So  the  mo-  order  to  the  House  of  Representatives 

tion  was  lost.  and  another  copy  to  Samuel  Chase. 

The  President  then  put  the  ques-  After    enquiry    by    the    President 

tion    on   the    4th    day    of  February  whether    any     gentleman    had     any 

next,   which   was  carried  in  the  af-  thing   further   to   offer,    the  Senate 

firmative — 21  Yeas  and  9  Noes.  withdrew  to  a  private  chamber. 
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Monday,  Feb.  4,  1S05.  and    counsel.       The    judge   named 

Tun  _  ,  .  .  them,  Messrs.  Luther  Martin  and 
HL  Senate,  by  their  secretary,  R.  G.  Harper  of  Baltimore,  and  Jo- 
made  a  communication  to  the  house  seph  Ropkinson  ;  and  then  seated 
of    representatives,    that    they    were  himself.     His  seat  was  separated  bv 


ready  to  proceed  upon  the  trial  in 
the  senate  chamber  :  and  thereupon 
proceeded  to  their  stations,  preceded 
by  their  sergeant  at  arms-— and  the 
president  (Mr.  Burr)  being  seated. 
The  members  of  the  house  of  re- 
presentatives, preceded  by  their  spea- 
ker and  the  managers,  having  enter- 
ed the  court  and  taken  their  stations 
-—on  the  front  seat  Mr.  Rodney, 
Mr,  Nicholson,  Mr.  Clark  and  Mr. 
Randolph  ;  on  the  second  row,  Mr. 
Campbell,     Mr.     Boyle,    and    Mr. 

Early      Chairs  were  provided  on  the    o'cfocjT;"  when  Mr"  Hopkfnson  con- 
left  of  the  managers,  for  the  speaker     tinued  the  read;       tf)   four  0.c|ock 
and  clerk  of  the  house  of  representa-     then  Mr.  Harper  continued  for  about 
tlv£f/      n      .  .         ,         ..  .     ,        half  an  hour;   the  Judge   read   the 

The    President  then   directed    the    dosing  part,    which   was  a  solemn 
crier  to  open  the  court— which   was-  religious  appeal. 

After  a  tew  errors  made  in   trans- 
cribing were  corrected. 

Mr   Randolph    (chairman   of  the 
managers)    said — am    I    to  consider 


by 
the  bar,  from  Mr.  Rodney,  who  sat 
on  the  other  side — on  the  judge's 
right  were  in  succession,  Mr.  Martin, 
Mr.  Hopkinson,  and  Mr.  Harper. 
Judge  Chase  then  observed  that 
the  time  allowed  him  for  putting  in 
his  answer  was  not  as  much  as  he 
wished,  and  that  his  answer  was  not 
so  complete  as  he  had  desired — he 
then  produced  his  pleas,*  and,  hav- 
ing read  the  caption  and  introductory 
part,  he  then  handed  it  to  Mr.  Har- 
per, who  continued  to  read  'till    two 


done  in  the  oM  Norman  style  ;■ — > 
Oyez  !■ — Oyez  ! — Oyez  !  all  man- 
ner of  persons,  &rc. 

The  President  then  directed  Sam- 
uel Chase  to  be  called — which  was 
done — and  he  appeared. 

On  Judge  Chase's  advancing  to 
the    bar,    followed  by    his    counsel, 


this  plea  and  answer  of  the  respon- 
dent as  final,  or  does  he  mean  to  go 
further  ? 

The  President.     I  understood  that 


the  president  addressed  him,  inform-  this  answer,  now  given  in,  is  that  by 

ing  him  that  the  time  which  the  sen-  which  he  means  to  abide, 
ate    had   granted   to  prepare  for  his         Mr.  Randolph. — That  escaped  my 

defence   was    now   expired,    and   he  hearing  before.     I  now,  on  behalf  of 

desired  to  know  if  he  was   prepared  the  managers,  require  of  the  senate 

to   answer  to  the  charges  preferred  time  to  prepare  a  replication    to   this 

against  him   by  the  house  of  repre-  plea,  and  a  copy  thereof, 
sentatives.  The  President — Upon  this  request 

The  President  then  informed  him,  the  senate  will   deliberate,  and  duly 

that  seats  were  provided  for  himself  advise  the  house  of  representatives. 

t  See  end  of  the  Volume, 
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Mr.  J.  Randolph,  the  leading 
manager,  requested  that  the  witnes- 
ses, on  the  part  of  the  prosecution 
mirht  be  called,  to  ascertain  who 
were  present. 

They  were  accordingly  called,  to 
the  number  of  twenty-four,  as  fol- 
low : — those  who  answered  are  mar- 
ked ( p) — and  those  absent  (a) 

Alexmder  James  Dallas,     p. 

William  Lewis,  p. 

William  S.  Biddle,  p. 

Edward  Tilghman,  p. 

George  Read,  p. 

James  Lea,  a. 

John  Crow,  a. 

Risdon  Bishop.  a. 

John  Montgomery,  p. 

John  Stephen,  p. 

Aquila  Hall,  a. 

Philip  Stewart,  a. 

John  Thompson  Mason,     p. 

Samuel  H.  Smith,  p. 

Thomas  Hall,  a. 

John  Tavlor,  p. 

George  Hay,  p. 

Philip  N.  Nicholas,  a. 

William  Wirt,  p. 

John  Harvie,  a. 

Merewether  Jones,  a. 

John  Heath,  p. 

James  Pleasants,  a. 

Fourteen  being  present,  and  ten 
absent.  Of  those  marked  absent, 
we  understand  that  Philip  N.  Nicho- 
las is  in  the  city. 

Mr.  J.  Randolph  observed,  that 
various  considerations,  which  it  was 
unnecessary  to  detail,  induced  him, 
on  behalf  of  the  managers,  to  move 
a  postponement  of  the  trial  'till  to- 
morrow, when  they  hoped  to  be  pre- 
pared  to  proceed   therewith. 

Mr.  Harper  said,  that  on  behalf 
of  Judge  Chase,  he  would  not  object 
to  the  motion. 

The  President  informed  the  mana- 
gers, that  the  Senate  acceded  to  their 
request,  and  added,  that  the  Senate 
would  attend  to-morrow  at  twelve 
o'clock,  for  the  purpose  of  proceed- 
ing with  the  trial. 


At  the  request  of  Mr.  Harper, 
the  witnesses  on  the  part  of  Judge 
Chase  were  called  over,  to  the  num- 
ber of  forty-one,  as  follow;  those 
present  are  marked  ( p) — and  those 
absent  (a). 

Witnesses  summoned  by  Judge  Chase. 

William  Marshall, 

David  M.  Randolph, 

Edmund  Randolph, 

John  A.  Chevalier 

Robert  Gamble, 

John  Marshall, 

John  Basset, 

Cyrus  Griffin, 

David  Robertson, 

John  C.  Barret, 

John  Hopkins, 

Philip  Gooch, 

William  Minor, 

James  Winchester, 

Philip  Moore, 

Cornelius  Comegys, 

John  Purviance, 

Thomas  Chase, 

John  Stewart, 

William  Rawle, 

Gunning  Bedford, 

Nicholas  Vandyke, 

Archibald  Hamilton, 

S.  P.  Moore, 

William  C.  Frazier, 

Edward  Tilghman, 

Wm.  Meredith, 

Jared  Ingersoll, 

Samuel  VVheeler, 

Samuel  Ewing, 

Walter  Dorsey, 

James  P.  Boyd, 

Nicholas  Brice, 

Wm.  Mc  Mechen 

William  H.  Winder, 

William  Gwynn, 

William  J.  Govane, 

Edward  J.  Coale, 

John  Hall,  jun. 

Thomas  Carpenter, 

Twenty-seven  being  present,  and 
thirteen  absent,  of  those  marked  ab- 
sent, Ed.  J.  Coale  is  in  the  city. 

Whereupon  the  court  rose. 
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Sattrbay,    February  9. 

The  Court  being  called,  the  Managers 
attended. 

Judge  Chase  with  his  counsel,  Messrs. 
Martin,  Harper,  Hopkinsoh  and  Key,  ap- 
peared and  took  their  seats. 

The  President  then  informed  the  Ma- 
nagers that  the  court  were  ready  to  hear 
them  on  the  part  of  the  prosecution — Mr. 
RANDOLPH  rose  and  spoke  as  fol- 
lows : — 

Mr.  President, 

It  becomes  my  duty  to  open  the  case 
©n  the  part  of  the  prosecution.  From 
'  this  duly,  however  inadequate  I  might  be 
at  any  time  to  discharge  it,  and  especial- 
ly at  the  present,  both  on  account  of  the 
shortness  of  time  which  we  have  had  to 
answer  the  lengthy  reply  of  the  respond- 
ent, and  of  personal  indisposition,  I  shall 
not  shrink.  When  I  speak  of  the  short- 
ness of  the  time  allowed  us  to  reply  to 
the  answer  of  the  respondent,  I  hope  I 
shall  not  be  understood  as  casting  any 
imputation  upon  this  honorable  court, 
for  expressing  a  wish  that  the  trial  may 
be  postponed.  Sensible  I  am,  that  this 
court  would  allow  us  longer  time,  but  a 
desire  for  the  furtherance  of  justice,  ad- 
ded to  the  impregnable  ground  on  which 
the  managers  stand,  induce  them  to  be 
ready  on  the  part  of  the  prosecution. 

The  managers  are  in  this  instance  to 
establish  the  guilt  of  one  of  the  jud 
©f  the  supreme  court — Of  a  man  capable 
of  being  one  of  the  ornaments  of  his 
country — and  who  if  he  had  made  a  pro- 
per use  of  his  talents  would  have  done  as 
much  good  for  his  country,  as  he  has  in- 
flicted wounds  upon  it  by  his  misconduct. 
The  arraignment  of  a  man  of  such  ta- 
lents before  this  tribunal,  is  one  of  the 
saddest  spectacles  ever  presented  to  the 
"view  of  any  people. — Base  indeed  must 
be  his  heart  who  could  triumph  over  such 
a  scene. 

The  first  charge  with  which  the  re- 
spondent is  impeached,  is  relative  to  his 
conduct  upon  the  trial  of  John  Fries  for 
treason. 

[Here  Mr.  Randolph  read  the  first  ar- 
ticle of  impeachment."] 

The  answer  of  the  respondent  to  this 
charge  is  by  evasive  insinuations  and  mis- 
**pre$tntatiei»  of  feet*.     He  attempts 
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to  shew  that  the  ©pinion  which  he  deli- 
vered in  the  case  of  Fries,  upon  the  law, 
was  the  law  laid   down  by  his    predeces- 
sors, in  the    same  court,  and  once  upon 
the  same  case.     This  is   an   attempt  to 
Wrest  the  charge  from  the  true   point  on  ' 
which  it  stand*,  and  to  place  it  upon  ano- 
ther.    It  is  not  on  account  of  the  illegali- 
ty of  the  opinion  which  the   respondent 
gave  that  he  is    impeached,  but  for  the 
time  when  he   delivered  it,  and  the  mo- 
tives by   which  he  was   governed.     The 
charge    against  him  is,  that  he  delivered 
an  opinion  in   writing,  tending  to  preju- 
dice the  minds  of  the  jury   against  John 
Fries  the   prisoner,  before   the  case  had 
been  argued  by  the  counsel.     If  the  ma- 
nagers were  to  be  governed  by  their  own 
sense  of  propriety,  and  not  by  their  duty 
to  those    by  whom  they   are    employed, 
they  might    with  safety,  in  my    opinion, 
rest  the  case  upon  the  concessions  of  the 
respondent  himself.     The  respondent  ac- 
knowledges   in    his  answer,  that  he  did 
deliver  an  opinion  on  the  law,  tending  to 
prejudice  the  minds   of  the  jury   against 
John  Fries  the  prisoner)  before  the  coun- 
sel had  been  heard  in  his  defence.    This 
may  be    seen  by   a  reference    to  the  an- 
swer of  the  respondent,   a  part  of  which  I 
must   beg  the  favor,    of  one   of  those  as- 
sociated with  me  to  read. 

Mr.  Clark  here  read  a  passage  of  the 
answer. 

Our  object  is  to  prove  that  the  opini- 
on was  delivered  with  an  intention  to 
prejudice  the  minds  of  the  jury  against 
the  prisoner — and  that  the  respondent 
did  restrict  the  counsel  in  their  attempt 
to  cite  English  authorities  which  they 
considered  apposite,  and  also  the  statutes 
of  the  United  States  and  did  debar  them 
of  their  constitutional  privilege  to  address 
the  jury  upon  the  law  as  well  as  the  fact. 
These  are  facts  which  we  are  able  to  prove 
by  the  most  respectable  evidence.  But 
the  respondent  assigns  as  a  reason  for 
his  delivering  his  opinion  on  the  law  at 
the  time  he  did,  that  the  law  had  been 
settled  by  his  predecessors.  What  does 
this  prove  ?  That  the  respondent  endea- 
vored to  wrest  from  the  counsel  privileg- 
es which  none  of  his  predecessors  con- 
ceived themselves  authorised  to  do,  to 
wit,  that  of  addressing  the  jury  on  the 
law  as  well  as  the  fact.  If  as  the  res- 
pondent states,  the  law  wa;  settled  twice, 
after  solemn  argument,  it  is  fen  evident 
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that  his  predecessors  never  attempted  to 
debar  the  counsel   from  arguing   before 
the  jury    as   to   the  law.     The  learned 
judges  who  decide  the  law  in  those  cases, 
and   to  whom   the    respondent    has  ap- 
pealed as  authority,  delivered  their   opi- 
nions posterior    to  the  argument  by   the 
counsel  and  not  anterior  like  the  respon- 
dent. I  repeat  again,    that  it  is  not  for 
the  giving  the  opinion,  that   the  respon- 
dent is  charged,  but  for  the  manner   of 
giving  it.     It  is  for  having    a  copy   of  a 
written  opinion    made  out    for  the  jury, 
previous  to  their  hearing  argument,  and 
thereby  prejudicing  their'  rninds  against 
the  prisoner.     The  respondent  has  also 
admitted  that  the   counsel  for  'Fries  had 
rested    their    case  altogether  upon   the 
law,  conscious   that  the    facts  could  be 
proven.     For  this  reason  they  ought  not 
to  have  been  controlled   in  their  defence. 
If  they    believed  that  the  law   was  in  fa- 
vor of  the  prisoner,  they  had   a  right  to 
address   the   jury  upon  that  as   well   as 
upon  the  facts,    and    in  debarring  them 
from  it,  the  respondent  wrested  from  the 
prisoner    a  constitutional   right,  that   of 
being  heard    by     counsel.     I   must   be 
allowed  to  take  what  I  conceive  to  be  a 
strong  distinction — that  there  is  a  mate- 
rial difference  between  at  judges'  giving  a 
naked  definition  of   the   crime  of  high 
treason,    and  an    opinion  upon   certain 
overt  acts  charged  in  an  indictment   and 
applied  to  the  particular  case  before  him. 
The   managers  do  not  deny — the    coun- 
sel for  Fries  did  not  deny  the  right  of  the 
respondent  to  deliver  his   opinion  to  the 
jury  upon  the  law  respecting  high  trea- 
son, but  the  difference  which  I  have  ta- 
ken appears   evident,  and  the  respondent 
had  no  right  to  deliver  a  written  opinion 
to    the  jury  concerning   the    particular 
case,    and  before  solemn  ai'gument   by 
counsel. — To    illustrate   this    point  per- 
mit me  to  state   a  similar  case.     It   will 
not  be  pretended  that  the   crime  of  high 
treason  is  better  defined,  than  the  crime 
of  murder.     The  latter  is  defined  to    be 
a  killing  with  malice  prepense.     But  al- 
though the  definition  is  so  well  known 
was  there  ever  a  judge   before  the  res- 
pondent daring  enough  to   tell  the   jury 
that  the  overt  acts  charged  in  the   indict- 
ment, if  proved  amounted  to  murder  and 
that  they  must  find  the  prisoner  guilty  ; 
I   believe  not.     There   is   a  very   wide 
distinction    between  the   conduct   of  a 


judve  who  delivers  an  opinion  to  the  ju- 
ry upon  the  law,  after  solemn  argument, 
and  that  of  the  respondent  who  prejudged 
the  case.  I  believe  there  never  has  been 
an  instance  where  counsel  have  been 
stopped  by  the  court,  when  they  attempt- 
ed to  prove  to  the  jury  that  the  facts 
which  a  prisoner  had  committed  did  not 
amount  to  murder.  The  conduct  of  the 
respondent  in  preventing  the  counsel 
from  addressing  the  jury  upon  the  law, 
and  delivering  a  written  opinion,  be- 
fore argument,  was  entirely  novel  to  the 
usages  of  our  country.  The  respondent 
aware  that  the  managers  were  prepared 
to  prove  what  is  charged  against  him, 
has  in  his  answer  admitted  a  part  of  the 
charge,  but  a  part  of  it  he  has  denied. 
This  we  are  prepared  to  prove  by  the 
most  respectable  testimony.  We  are 
prepared  to  prove  that  the  respondent 
debarred  the  prisoner  of  his  constitution- 
al right  of  adddressing  the  jury  by  his 
counsel  upon  the  lav/.  This  the  res- 
pondent has  in  a  manner  admitted  in  his 
answer,  for  he  says  that  he  informed  the 
counsel  for  Fries  that  if  they  conceived 
that  the  court  were  wrong  in  their  opini- 
on as  to  the  law  they  might  address  them- 
selves to  the  court.  What  would  be 
said  if  a  judge  in  a  case  where  a  person 
was  tried  for  murder,  if  he  were  to  in- 
form the  counsel  for  the  prisoner  that 
they  should  not  address  the  jury  upon 
the  law  ;  that  they  should  not  attempt  to 
prove  to  the  jury  that  the  facts  commit- 
ted, did  not  amount  to  murder  ;  but  that 
on  that  subject,  they  must  address  them- 
selves to  the  court !  He  would  be  de- 
servedly censured  by  every  man,  and 
would  be  considered  as  unworthy  of  sit- 
ting on  the  -bench  of  justice — and  yet  the 
conduct  of  the  respondent  was  not  dissi- 
milar to  this.  The  jury  has  a  right  in 
all  criminal  cases  to  find  a  general  ver- 
dict, and  to  judge  of  the  law,  and  of 
course  had  a  right  to  hear  argument  on 
it.  The  acts  of  Congress  which  the 
counsel  for  Fries,  intended  to  have  read 
to  the  jury,  went  in  their  opinion,  to  shew 
that  the  crime  which  Fries  had  conmit- 
ted,  was  less  than  treason,  and  made 
punishable  by  fine  and  imprisonment — ■ 
and  yet  the  same  judge  which  delivered 
a  prejudicated  opinion,  prevented  these 
statues,  which  were  the  law  of  the  land, 
from  being  read.  Not  only  were  the 
counsel  debarred   from  citing   common 
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authorities,  and  the  decisions  of  courts 
of  justice  in  another  country,  but  even 
from  the  laws  of  the  land  :  although  they 
considered  that  they  were  material  to 
the  defence  of  the  prisoner. 

I  must  be  again  permitted  to  repeat, 
that  it  is  not  for  the  incorrectness  of  the 
opinion  delivered  by  the  respondent  in 
the  case  of  Fries,  that  he  stands  charged, 
but  for  the  time  when  he  delivered  it, 
and  his  motives  for  doing  it.  The  Ma- 
nagers will  not  undertake  to  examine 
the  soundness  of  the  opinion, — they  have 
nothing  to  do  witn  that — but  the  manner 
of  delivering  it,  was  a  departure  from  all 
precedents,  and  what  I  believe,  is  novel 
m  all  our  courts  of  justice. 

I  Avill  now  proceed  to  the  second  ar- 
ticle of  impeachment.  It  is,  that  the 
respondent  overruled  the  objection  of 
John  Basset,  who  wished  .o  be  excu- 
sed from  serving  as  a  juror  on  the 
trial  of  Callender,  upon  the  ground 
that  the  opinion  of  the  juror  must  have 
been  delivered  as  well  as  formed  and 
that  upon  the  worlds  charged  in  the  in- 
dictment. In  the  ninth  page  of  the  an- 
swer of  the  respondeat,  it  will  be  seen, 
that  anew  trial  was  granted  to  Fries,  up- 
on the  ground  that  one  of  the  jurors  af- 
ter he  had  been  summoned,  but  before 
he  was  sworn,  had  used  expressions  hos- 
tile to  the  prisoner.  By  recurring  to  the 
answer  of  the  respondent,  it  will  be 
found  that  the  opinion  which  he  gave  in 
the  trial  of  Fries,  was  dissimilar  to  the 
one  held  to  be  correct  in  the  case  of  (.'id- 
lender.  In  the  case  of  Fries  the  jury 
before  they  were  sworn,  were  asked 
whether  they  had  formed  or  delivered 
any  opinion,  hostile  to  the  prisoner,  or 
that  he  ought  to  be  punished.  The 
question  was  in  the  disjunctive,  not 
whether  he  had  formed  and  delivered  an 
opinion,  but  whether  he  had  formed  or 
delivered  an  opinion.  But  in  the  case  of 
Callender  a  different  conduct  was  pursu- 
ed, and  a  juror  was  not  to  be  excused 
from  serving  unless  he  had  delivered  as 
well  as  formed  an  opinion';  Basset  c.uld 
never  have  seen  the  indictment,  and 
therefore  according  to  the  opinion  given 
by  the  respondent,  could  not  be  set  aside, 
even  although  he  had  a  personal  and  a- 
vowed  enemity  to  the  defendant.  It  was 
perfectly  immaterial  what  Basset's  opi- 


nion, as  to  the    guilt    of  the    defendant, 
was,  because  the  only  question  which  was 
suffered  to  be  put  to  him,  was  one,  t.  at 
he  was   obliged  to  answer  in  the   nega- 
tive, to  wit,  whether  he  had  formed  and 
delivered  an  opinion  upon  an  indictment 
which  he  could  not  have  seen.     The  re- 
spondent, has    attempted  to  justify    his 
conduct  in  this  case,    well  knowing  that 
the  facts  can  all  be  proved,  and  contends 
that  a  juror's   opinion   must  be   formed 
and    delivered    upon  the  indictment,  and 
not  on  the  subject  matter  to  be  tried,    to 
disqualify   him    from   serving.     In    the 
case  of  Callender   the  subject   matter  to 
be   tried,  was,    whether  u  The  Prospect 
Before  Us,"  was  a  libel.     If  the  Juror 
had  formed  an    opinion   upon  the  book 
which  was   the  matter  in   issue,  that  it 
was   libellous,  and  also  opinions  hostile 
to  the   author,  he  was  not  a  proper  per- 
son to   pass  judgment  between  the   de- 
fendant and  his  country.     If  Mr.  Basset 
had  formed  an  opinion  that  the  "    Pros- 
pect  Before  Us"   was   a    false,    scanda- 
lous, and  malicious  libel,  and  came  un- 
der the  provisions  of  the   act  called  the 
sedition  act,  he  was  not  a  person  to  serve 
upon  the  jury.     Upon  the  ground   taken 
by  the  respondent  a    personal  enemy  of 
any  defendant  might  be  taken  upon  a  ju- 
ry, and  the  defendant  could  not  object  to 
him,  because   he  could  not  have  formed 
and  delivered  an  opinion   upon  an   indict- 
ment which  he    had    never    seen.     The 
third  article  of  impeachment,  is    for  re- 
jecting  the    testimony  of    John  Taylor, 
whom  Callender   believed  to  be  a   mate- 
rial witness,  upon  the    ground,  that,  he 
could  not  prove    all   the  charges  in    the 
indictment.     Had    this     been    the   case, 
and  John  Taylor  could  only  have    prov- 
ed a    part  of  the  charges,  yet   the  con- 
duct of  the    respondent     must     appear 
novel   and  unprecedented  to  every   per- 
son.    But  at  the  time  Avhen  the  evidence 
of  John   Taylor  was    rejected,    the    re- 
spondent as   well  as  the  counsel   for  the 
•  traverser,  were    ignorant   of    what    he 
could  prove.     But  it  was    rejected  upon 
the  ground  that  he  was  unable   to   prove 
all  the  charges  in  the  indictment  to  be 
true.     The  oharge  extracted  from  "  The 
Prospect  Before   Us  !"  a   book,    which 
with   all  its  celebrity,  I  never  saw   until 
yesterday,  was  in  these  words  (speaking 
of  Mr.  Adanls)  «  He  is  a  professed  aris- 
tocrat j  and  has  proved  faithful  and  ser- 
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ftceable  to   the    British   interest.*.'    The 
charge    was    contained    in   two    distinct 
sentences.     The  respondent,    says,  that 
taken    separately,  they  meant    nothing  ; 
taken  together,  they  meant  a  great  deal. 
Yet  the  evidence  of  John  Taylor   was  re- 
fused, although,  he  was  expected  to  prove 
the  whole  charge,  according  to  the  mean- 
ing of  the    defendant    when    he    wrote 
it.     He  was  expected  to  prove    that  Mr. 
Adams   had  been   useful   to  the  British 
interest  in  the  manner  meant  by  the  au- 
thor of  the  «   Prospect   Before    Us."    I 
will   ask,  this  honorable  court,  whether 
it  is  proper  for  evidence  to  be   rejected, 
because  incapable  of  proving  all  the  facts 
in  the  case  ?  May  not  a  witness  be  ma- 
terial, although  he   can  only  establish  a 
particular  point  ?  As  if  a  fact  were  prov- 
en by  one  witness,  would  it  be  proper  to 
admit  testimony  to    strengthen  that  evi- 
dence although   the     person    knew  no- 
thing of  the    facts :  as   for   instance,  to 
prove  that  he  saw    the  parties   together 
on   that    day.     Suppose    two    witnesses 
were  adduced  to  prove  facts,  and  neither 
could  prove  all,  according  to   the    deci- 
sions of  the  respondent  neither   could  be 
admitted  to  give  evidence.     The  respon- 
dent in  his  answer,  says,  that    the   court 
have  a  right  to  compel  counsel   to    re- 
duce   the    questions  which    they   me;nt 
to  propound  to  their  witness  to    writing, 
and   that   it  has    frequently  been   0 
1    do   not   intend    to   set  up    my-  judg- 
ment    upon    legal    questions,    in    oppo- 
sition  to   the    respondent's — but   I    can 
say   without    hesitation   that    it     is    not 
the   practice  in   the  state   in  which  the 
case,  was  tiied,  nor  has  counsel  in  Virgi- 
nia, either   before,  or  since  the    case  of 
Callehder,  been  compelled  to   reduce   to 
writing  any  questions  which  they   wish- 
ed to  propound  to  their  Avitnesses  and  to 
submit  those  -questions  to  the  inspection 
of  the   Court.     But  the    respondent   has 
set  up   this  curious    defence      That  he 
went  with  a  determination  to  convict  and 
punish  .Callender,  and   therefore  it  was 
perfectly   immaterial  whether   he    could 
prove  a  part  of  the  charges  to  be  true  or 
not,  if  he  could  not  prove  the  whole,  and 
if  but  one  of  the  twenty  charges  could  be 
fixed  upon  him,  he  would  be  perfectly  in 
the  power  of  the  Court.     What  was  this 
.but  prejudging  the  case,  and  a  determi- 
nation of  the  respondent   to  procure   the 
conviction  of  the  defendant ,     But  it  was 


impossible  for  the  court  to  know  what 
John  Taylor  Avould  prove.     For    ought 
they  knew  his  evidence  might  have  gone 
to  the  whole  case,    and  produced  from 
the  jury  a  verdict  of  acquittal  for  the  tra- 
verser.    With  respect  to  the  counsel's 
having  been    compelled  to  reduce  their 
questions  to  writing  and  submit  them  to 
the  inspection  of  the  court,  it  is  believed 
by  the  Managers,  to  be  a  course  of  pro- 
cedure unusual  in  courts  of  justice.     I 
recollect  to  have  been  present  at  the  fa- 
mous trial  of  Logwood,  where  the  Chief 
Justice  of  the  U.  States  presided.  It  must 
be  conceded  that  the  U.  States  were  as 
much  interested  in  the  conviction  of  so  no- 
torious an  offender,  as  in  that  of  any  li- 
beller whatever.     Although  evidence  of 
the  most  questionable  sort  was  brought 
forward  on  behalf  of  Logwood,  nothing 
of  that  kind,  took  place. — The  witnesses 
were  all  sworn  in  chief,  and  the  weighty 
of  their  testimony  was  left  to  the  jury. 
The  respondent  also  refused  to  postpone 
the  trial  of  Callender,  although  an  affida- 
vit was  filed  stating  the  absence  of  mate- 
rial witnesses.    The  ground  taken  by  the 
respondent  in  justification  of  this,  is,  that 
the  witnesses  lived  in  so  dispersed  a  situ- 
ation, that  it  would  have  been  almost  im- 
possible to  procure    their  attendance  at 
the  next  court-^-this  was  a  reason  which 
it  to  have  operated  forcibly  in  favor 
oi     postponement  of  the  trial,    and    goes 
to   the    conviction    of    the    respondent. 
With  regard  to  the  rude  and  contemptu- 
ous  expressions  used   by  the  respondent 
to  the  counsel  For  Callender,  and  the  un- 
usual   manner  in    which   he   conducted 
himself,  I  will  only  refer  (the  court  to  the 
testimony  which    will    be  offered  in  this 
case.     But  perhaps  I   shall   be    told  that 
although  such. conduct  is   highly    impro- 
per and  unbecoming  in  a  Judge,  yet  it  is 
not  an    indictable  offence,  and  therefore 
not  sufficient  cause  for   a  removal   from 
office.  In  answer  to  this,  I  will  beg  leave 
to  observe,  that  this  is   not  a  case  to  be 
determined  according  to    common   law, 
but  by  the  common  sense,  and  common 
opinion  of  the  world  upon   it.     I   do  not 
know  whether  it  would  be   deemed    an 
indictable  offence  for  a  Judge  to  appear 
upon  the  Bench  of  Justice  in   a  state  of 
total  intoxication  and  to  use  profane  and 
obscene  language,  yet  I  presume   it  will 
not  be  denied  that  a  Judge  convicted  of 


17 


these  offences   tan  be  rcmoted  by  this 
Honorable  Court. 

The  fifth  article  of  impeachment,  charg- 
es the  respondent  with  having  awarded  a 
capias  against  the  body  of  Callendar,  con- 
trary to  the  law  of  Virginia,  which  was 
recognised  by  the  act  of  congress,  passed 
in  the  year  '89  for  the  establishment  of 
the  judicial  system  of  the  United  States, 
as  the  rules  of  decision  in  the  Federal 
courts.  The  defence  stated  by  the  respon- 
dent, embraces  two  points — the  one  that 
the  law  of  Virginia  was  passed  posterior 
to  the  acts  of  congress  and  therefore  the 
latter  could  not  have  had  reference  to  it ; 
and  it  was  not  a  rule  of  decision.  It  will 
be  necessary  to  inform  some  of  this  court 
that  the  acts  of  Virginia  had  by  the  au- 
thority undergone  an  amendment  and  re- 
vision, and  the  acts  thus  revised  were  pub- 
lished under  the  title  of  the  revised  code 
of  the  laws  of  Virginia  in  the  year  1792, 
of  course  part  of  them  bear  date  later  than 
they  were  actually  passed.  The  act  in 
question  did  pass  in  the  year  '83,  was  an- 
terior to  the  act  of  congress  ;  and  being 
law  at  the  time  the  latter  passed,  it  be- 
came a  rule  of  decision  for  the  Federal 
courts  held  in  the  state  of  Virginia. 

'  (Mr.     Randolph  here  read  the  law   of 
Virginia.) 

But  the  respondent  states  his  ignorance 
of  the  law,  and  also  that  he  did  comply 
with  it  by  issuing  other  proper  process. 
We  are  prepared  to  prove  that  the  other 
proper  process  mentioned  in  the  law,  has 
always  been  construed  to  mean  a  notice, 
to  the  party  charged,  to  appear  at  the 
next  court,  and  answer  to  the  charges 
against  him.  But  it  has  been  said  that 
this  would  be  a  notice  to  the  party  to  ab- 
scond, and  therefore  avoid  a  punishment. 
In  cases  not  capital,  it  would  be  much 
better  for  a  state,  in  my  opinion,  that  the 
offender  should  go  away  into  voluntary 
punishment,  than  to  punish  him,  and  suffer 
him  to  remain  in  the  state. — It  has  never 
been  the  practice  of  Virginia,  for  an 
offence  less  than  capital,  to  commit  the 
offender  to  close  custody.  A  capias  has 
never  been  deemed  the  proper  process— 
and  that  awarded  against  the  body  of 


Callencler  was  not  warranted  by  any  law  of 
Virginia,  which  was  the  rule  of  decision 
in  that  case.  But  the  respondent  says, 
that  the  counsel  for  the  accused  forbore  to 
mention  this  law,  and  that  he  could  not 
have  been  presumed  to  have  known  it. 
The  counsel  for  the  accused  did  cite  this 
very  act,  not  the  section  which  relates  to 
the  point  under  consideration,  but  in  sup- 
port of  their  motion  for  a  continuance  of 
the  trial,  and  of  the  right  of  the  jury  to 
assess  the  fine.  They  were  told  by  the 
respondent  that  the  court  were  not  bound 
to  notice  that  law,  and  that  although  it 
might  be  law  in  Virginia,  when  applied 
to  their  local  regulations,  but  as  applied 
to  the  courts  of  the  United  States,  the 
construction  was  a  Avild  one.  Would  it 
not  then  have  been  deemed  folly  in  the 
extreme  for  the  counsel  for  the  accused  to 
have  brought  the  same  act  in  order  to 
support  any  other  position  which  they 
might  take.  We  are  prepared  to  prove 
that  unless  this  decision  had  been  made 
by  the  court,  that  they  were  not  bound  to 
notice  the  law,  that  the  law  would  have- 
been  cited. 

But  the  respondent  takes  shelter  under 
this  doctrine,  that  the  provisions  of  the 
act  of  congress  can  relate  only  to  state  re- 
gulations, and  not  to  the  statutes  of  the 
United  States,  which  he  says  are  not,  ca- 
ses at  common  law.  We  are  prepared 
and  I  trust  shall  be  able  to  shew,  that  the 
words  "  trials  at  common  law"  were  only 
used  to  contradistinguish  them  from  the 
civil  and  maratime  law. 

I  will  pass  over  the  seventh  article  and 
leave  it  upon  the  ground  upon  which  it 
has  been  placed  by  the  respondent  in  his 
answer. 

On  the  eighth  article  I  will  observe, 
that  the  perversion  of  the  bench  of  jus- 
tice to  the  hustings  of  an  election,  was 
a  thing  totally  variant  from,  and  has  no 
connection  with,  the  right  of  speech 
which  the  respondent  enjoys  in  his  indi- 
vidual capacity.  He  has  no  right  in'  his 
judicial  capacity,  to  prevert  the  bench  of 
justice  into  the  cheatre  of  his  political  de- 
clamations. But  we  shall  be  told  that  in 
all  those  acts  with  which  the  respondent 
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Stands  charged,  that  he  was  associated 
with  other  judges,  who  concurred  in  opi- 
nion with  him,  and  were  therefore  equally 
guilty  with  the  respondent. 

The  court  will  recollect  the  high' stand- 
ing which  the  respondent  has  with  every 
person  for  his  legal  learning  and  abilities. 
This  court  will  take  all  the  acts  together, 
and  will  observe,  that  in  all  of  them,  the 
repondent  appeared  to  be   the  sole  actor. 
With  talents  so  conspicuous,  anda  dispo- 
sition so  irritable,  he  has  been  associated 
in  the  four  several  courts   where  he  pre- 
sided, and  the  acts  for  which   he  is  im- 
peached,  were  committed  with  men  p<  '- 
haps  of  timid    minds,    and   with  talents 
Very  far  inferior  to  those  of  the  respondent, 
that  they  were  overawed  by  him,  and  were 
tiotculpable  as  the  respondent.  Wiierever 
we  behold  the  respondent   sitting  in  his 
judicial  capacity,    we -find   the   counsel 
extremely   irritable    and    contumelious  ; 
and  yet  we  behold  the  other  judges  of  the 
United  States,  holding  courts  in  the  same 
places,  and  associated  with  the  same  district 
judges  as  the  respondent,  and  nothing  of 
this   kind  appears.     Contumacy  is  only 
found  to  exist  in  those  courts  where  the 
respondent  presides.     Great   distinction 
therefore  exists  between  the  respondent 
and  these  judges  who  have  been  upon  the 
bench  with  him  when  these  violations  of 
law  and  justice  cook  place.     There  is  a 
great  distinction  between  a  judge  anxious 
for  the   punishment  of  men   who   have 
violated   the  laws,    and  a  judge  anxious  ■ 
for  the  punishment  of  these  who  Violate 
a  particular  law.     I  could,    if  permit    d, 
turn  to  a  judge  who  has  not  been  surpassed 
in  this  country  as  a  terror  to  evil  doers-— 
an  authority  that  differed  with  the  respon- 
dent in  his  construction  of  the  law  relative 
to  treason — a  man  second  to  none  for  his 
punishment  of  notorious  offenders,  for  his 
regard  to  the  laws,  and  for  ins  humanity. 
I  will  beg  leave  to  read  a  passage  from  a 
Work  of  his.     [Mr.  Randolph  here  reads 
a  passage  from  Tucker's  Blackstonc.'] 

I  have  endeavored,  Mr.  President,  in  a 
manner  very  lame,  to  discharge  the  duty 
incumbent  on  me, and  to  shew  the  grounds 
on  which  we  mean  to  rely  for  the  con- 
viction of  the  respondent.  Such,  however, 


is  the  case  that  it  does  not  rest  on  so  weak 
a  ground  as  my  arguments.  I  believe  we 
shall  be  able  to  exhibit  to  this  honourable 
court,    a  tissue  of  judicial    proceedings 
never  before   exhibited  in  the   annals   of 
our   country.     The   respondent,    in    his 
answer,    has  appealed   to  the   Supreme 
Searcher  of  hearts,  at  the  last  day,  for  the 
rectitude  of  his  conduct.     When  such  an 
appeal  is  made,  I  feel  for  the  respondent, 
but  I  feel  a  great  relief  upon  considering 
that  the  blood  of  John  Fries,  an  innocent 
and  oppressed  man,  will  not  rise  in  judg- 
ment  against  him.      But  for  the  timely 
extension  of  that  provision  of  the  consti- 
tution, which  crives  the  president  the  power 
of  granting  pardon,  the  cries  of  the  widow 
and  the   tears  of  the  orphan  would  have 
cried  aloud  for  justice  against  him  at  the 
throne  of  grace. — And  when  at  the  last 
day  all  hearts  were  laid  open,    he  would 
have  been  obliged  to  accuse  himself,  and 
to  attest  that  in  a  maimer  novel  and  un- 
precedented, he  had  procured  the  convic- 
tion of  a  poor  ignorant  illiterate  German, 
and  sent  him  without  remorse  into  eterni- 
ty. But  the  then  president  of  the  United 
States   has   saved   the   respondent   from 
answering  for  blood  by  granting  a  pardon 
to  Fries,  and  by  this  act,   obliterated  the. 
remembrance   of  a  number  of  his  errors 
from  my  mind,  for  mercy   like   charity, 
covereth    a  multitude  of  sins  ;    and  the 
pure  ermin  of  justice  was  not  suffered  to 
be  dyed  with  the  blood  of  John  Fries. 

Mr.  Randolph  here  ended  his  speech, 
and  the  examination  of  witnesses  com- 
menced and  continued  till  near  4  o'clock, 
when  the  court  adjourned  to  Monday  1* 
o'clock. 


Evidence  on  the  part  of  the  United  States. 

WILLIAM  LEWIS  affirmed, 

Mr.  Nicholson — Please  state  the  trans- 
actions which  took  place  relative  to  the 
trial  of  Fries. 

Mr.  Lewis — Mr.  Dallas,  Mr.  Ewing 
and  myself  were  counsel  for  Fries  at  his 
first  trial.    It  was  conducted  iu  the  usual 
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Hammer,  and  we  were  allowed  to  use  every 
means  necessary  toacquit  him.    The  trial 
was  before  judges  Iredell  and  Peters.    He 
was  convicted,  and  a  new  trial  was  grant- 
ed, u ponthe  ground  that  oneof  the  jurors, 
after  he  had  been  summoned,  butbefore  he 
was  sworn,  had  made  use  of  expressions, 
hostile  to  Fries,   and  that  he  ought  to  be 
punished.    This  took  place  in  the  months 
of  April  and  May  in  the  year  1799.     At 
the  October  sessions  following,  Mr.  Dallas 
and  myself  attended  at  Norristown  in  ex- 
pectation that  the  trial  would  come  on, 
but  it  did  not,  owing  to  circumstances  not 
necessary  to  be  mentioned  at  this  time.— 
At  the  April  term  the  proceedings  on  the 
first  trial  were  stated  by  the  district  attor- 
ney, and  a  new  indictment  found.  At  this 
term  Judge  Chase  presided  and  was  assist- 
ed by  judge  Peters.  On  the  morning  of  a 
certain  day  which  I  do  not  recollect  pre- 
cisely, when  I  entered  the  court, "the  jud- 
ges were  on  the  bench,  whether  the  pri- 
soner was  then  atthe  bar  I  do  not  recollect, 
but  if  he  was  not,    he  was'  soon  placed 
there.     The   list  of  the  petit  jury  were 
called  over  and  many  of  them  attended. 


I  will  now  relate  as  well  as  I  can  recol- 
lect the  circumstances  which  took  place 
relative  to  the  trial,  first  premising,  that 
altho'  my  memory  is  very  good  for  a  short 
time,    yet  after  a  lapse  of  time  it  is  not 
very   tenacious.     I  cannot  therefore  tell 
what  part  of  the  transactions  took  place 
on  the  first  or  on  the  second  day,  nor  can 
I  pretend  to  state  the  conversation  literal- 
ly, but  I  am  certain  I  shall  do  it  in  sub- 
stance.    Judge  Chase  observed,  that  he 
had  understood  that  at  the  former  trial  or 
trials  (I  do  not  recollect  which)  there  had 
been  a  great  waste  of  time  by  the  counsel 
in  making  long  speeches  and  in  reading 
common  law  determinations  relative  to 
the  doctrine  of  treason,  and  also  English 
authorities  both  before  and  since  their  re- 
volution, and  also  in  reading  several  acts 
of  Congress  concerning  offences  less  than 
treason,  particularly   the  act  commonly 
called  the  sedition  law.     He  also  menti- 
oned that  in  order  to  remedy  this,    that 
he  or  they,  (I  do' not  recollect  which)  had 
made  up  an  opinion  on  the  law  which  he 
intended  to  deliver  to  the  jury,  and  in  or- 


der that  the  counsel  on  both  sides  might 
govern  themselves  accordingly,  he  or 
they  had  directed  Mr.  Caldwell,  clerk  of 
the  court  to  make  out  three  copies,  one 
of  them  to  be  delivered  to  the  District  at- 
torney, one  to  the  counsel  for  the  prison- 
er, and  a  third  to  be  delivered  to  the  jury- 
as  soon  as  the  cause  should  have  been  ei- 
ther opened  or  gone  through  on  the  part  of 
the  prosecution.  Mr.  Dallas  had  not  at 
that  time  come  into  court,  and  nothing  had 

been   said  on  the  part  of  the  prisoner . 

About   this  time  the  judge  threw  down 
one  or  more  papers  to  the  clerk  of  the 
court,    but   whether  I   saw  them    pass 
from   the   hand   of  one  to  that  of  the  o- 
ther,    I  know  not.      The   clerk  handed 
me  the  paper  which  was  designed  for  the 
prisoner's  counsel— if  I  took  hold  of  it 
I  am  certain  I  did  not  read  it.     My  im- 
pression is  that  I  waved  my  hand,  and  u- 
sed  these  words,  «  I  will  never  suffer  my 
hand  to  be  corrupted  with  a  prejudged  o- 
pinion  in  any  case,  much  less  so  in  a  capi- 
tal one."     If  judge  Peters  made  use  of 
any  expressions  on  the  first  day,  I  do  not 
recollect  it:   Judge  Chase  when  speaking 
of  the  cases  cited  from  the  common  law 
authorities  and   the  statutes  of  England 
previous  to  the  revolution,  and  also  of  the 
acts  of  Congress,  said  he  would  not  suffer 
them  to  be  read  again.     I  am  sure  of  the 
first,  and  believe  the  prohibition  extended 
also  to  the  acts  of  Congress.     I  know  ho 
said  that  the  acts  of  Congress  had  no  rela- 
tion to  the  subject.  He  also  said  that  they 
were  the  judges  of  the  law,    and  if  they 
did  not  understand  it,   they  were  unwor- 
thy of  their  seats  there,    and* if  the  pri- 
soner's counsel  had^  any  thing  to  say,   in 
order  to  shew  that  they  were  wrong,  they 
must  address  themselves  to  the  court  and 
not  to  the  jury.  I  made  some  observations 
on  the  subject,  but  I  cannot  say  with  pre- 
cision what  they  were.  I  was  struck  with 
what  had  been  said,  and  wished  Mr.  Dal- 
las in  court.  I  went  out  of  the  bar  in  or- 
der to  see  if  I  could  find  some  person  to 
send  for  him,  when  I  saw  him  come  into 
court.  I  met  him  and  briefly  related  what 
had  passed.    He  came  forward  and  we 
were  both  impressed  with  the  idea  that  as 
the  court  had  made  up  their  minds,  it  was 
not  probable  that  they  could  be  changed, 
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and  that  it  would  be  mere  serviceable  to 
Fries,  that  we  should  withdraw  from  his 
defence — this  we  told  Fries  and  earnestly 
recommended  to  him  to  agree  to  it.  He 
appeared  greatly  alarmed  and  extremely 
agitated  and  much  at  a  loss  what  to  do — 
we  at  the  same  time  told  him  that  if  he 
insisted  on  it  we  would  proceed  in  his  de- 
fence at  every  hazard  and  until  we  were 
stopped  by  the  court,  and  that  if  we  pro- 
ceeded, we  should  contend  for  our  consti- 
tutional privileges,  and  should  address  the 
jury  on  the  law  as  well  as  on  the  fact. — 
He  seemed  relieved  from  the  state  of  alarm 
in  which  he  was  in,  and  observed  that  he 
knew  we  would  do  the  best  for  him,  and 
left  it  entirely  with  us  to  proceed  or  not 
at  our  pleasure  with  his  defence.  I  told 
him  we  would  call  upon  him  at  the  jail 
and  converse  with  him  on  the  subject. — 
We  informed  him  the  court  would  in  all 
probability  offer  to  assign  him  other  coun- 
sel, and  desired  him  to  refuse  the  offer, 
which  I  understand  he  did,  although  I 
was  not  present  at  the  time.  It  being  thus 
determined  that  Mr.  Dallas  and  myself 
should  withdraw  from  the  defence  of 
Fries,  I  went  to  court  the  next  day  in  or- 
der to  inform  the  court  that  I  was  no 
longer  counsel  for  the  prisoner.  I  began 
to  signify^^ay-  determination  by  stating 
whatihad-taken  place  the  day  before. — 
Both  judge  Chase  and  judge  Peters  mani- 
fested a  strong  disposition  that  we  should 
proceed  with  the  defence  of  the  prison- 
er, and  also  to  remove  every  restriction 
which  had  been  laid  upon  us  the  day  be- 
fore. I  was  stopped  in  what  I  was  about 
to  say  by  judge  Chase,  who  told  us  to  go 
on  in  our  own  way  and  to  address  the  jury 
upon  the  law  as  well  as  the  fact,  if  we 
thought  proper,  but  at  the  same  time 
observed,  that  it  would  be  under  the  di- 
rection of  the  court,  and  at  our  own  peril, 
and  at  the  riskof  our  characters,  if  we  con- 
ducted ours  elves  with  impropriety.  This 
had  rather  a  contrary  effect  upon  me  than 
to  induce  me  to  proceed  with  the  defence 
as  I  was  not  conscious  of  having  so  con- 
ducted myself  as  to  render  it  necessary  to 
be  reminded  in  this  manner,  that  it  would 
be  at  the  risk  of  my  character.  Judge  Pe- 
ters observed,  that  he  knew  the  bar  wrould 
lake  the  stud,  and  asked  if  the  «ourt  were 


in  an  error,  would  we  not  suffer  it  to  be 
corrected.  If  they  had  fallen  into  an  er- 
ror, I  wished  to  keep  them  &  it  provided 
it  would  save  the  life  of  my  client.  - 

I  mentioned  at  either  this  or  some  other 
stage  of  the  trial,  that  it  was  the  constitu- 
tional right  of  the  prisoner  tc  have  coun- 
sel for  his  defence,    and'  that  it  was  the 
privilege  of  the  counsel  to  address  the  jury 
upon  the  law  as  well  as  the  fact  in  criminal 
cases,    and  that  this  was  a  right  which 
would  not  be  surrendered  by  the  bar.— 
I  added  that  I  never  had  nor  never  would 
address  a  court  in  a  criminal  case — in  this 
however  I  was  mistaken,   for  T  recollect 
since,  that  I  once  did  it.     Judge  Peters 
remarked  that  the  papers  were  all  with- 
drawn and  destroyed.  To  this  I  answered, 
that  the  court   had   said   that  they   had 
made  up  their  minds  and  had  expressed  it 
in  the  hearing  of  the  jury,    which  would 
be    injurious  to   the   prisoner,    and  that 
therefore  I  would  not  proceed  in  his  de- 
fence.  When  Judge  Chase  had  said  that 
we  should  not  read  any  decisions  in  Eng- 
land   previous   to    their    revolution,    he 
said  that  we  might  read  those  that  were 
made  after  it.     We  had  not  read  the  de- 
cisions at  common  law  to  shew  that  they 
were   applicable  to  this  country,    or  that 
the  judges   in  this   country  were   bound 
by    them,    but    in    order    to   shew  that 
they  ought  to  guard  against  constructive 
treason.     This  was  the  object  for  which 
they  had  been  read  before,  and  for  which 
we  intended  to  use  them  at  that  time.— 
Judge  Chase  asked,  if  counsel  took  it  in 
their  heads  to  read  any  authority  as  law 
which  was  not  law,  ought  the  court  to  al- 
low them  to  do  it.     Finding   that  Mr. 
Dallas  and  myself  would  not  proceed  in 
Fries's  defence,  judge  Chase  observed  that 
we   should  not  be  able   to  embarrass  the 
court  and  that  they  would  proceed  with- 
out us,  and  by  the  blessing  of  God  would 
render  as  much  justice  to  the  prisoner  as 
if  we  had  proceeded  in  his  defence.    The 
judges  both  on  the  second  day  took  pains 
to  induce  us  to  proceed,  but  we  refused, 
believing,    after   what  had  taken  place, 
the  life  of  our  client  would  be  saved  soon- 
er by  his  not  having  counsel,  than  by  any 
exertion  on  our  part  after  the  opiniaa 
delivered  by  the  court. 
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Mr.  Nicholson — You  have  said  Mr. 
Lewis,  that  alter  the  first  conviction  of 
Fries,  a  new  trial  was  grunted  upon  the 
ground  that  one  of  the  jury  had  made  use 
of  some  expressions  against  the  prison- 
er— what  were  those  expressions  ? 

Mr.  Lewis. — I  believe  they  ware  ex- 
pressions hostile  to  the  insurgents  in  ge  • 
neral,  and  to  Fries  in  particular. 

Mr.  N — You  say  that  the  defence  in 
the  first  trial  was  conducted  in  the  usual 
manner — what  do  you  mean  by  that  ? 

Mr.  L. — We  were  allowed  the-  utmost 
latitude  in  our  defence,  and  to  read  what 
we  thought  proper  to  the  jury,  and  to  ad- 
dress them  upon  the  law  as  well  as  the  fact. 

Mr.  N. — You  were  allowed  to  read  de- 
cisions at  common  law,  and  also  before 
as  well  as  after  the  revolution  ? 

Mr.  L. — 'Certainly,  Sir. 

»  Mr.  N.' — And  also  what  statutes  of  the 
United  States,  which  you  conceived  to  be 
applicable  ? 

Mr.  L.— We  were. — It  may  be  proper 
to  mention  that  the  trial  did  not  go 
on  the  day  that  I  declined  acting  and  left 
the  court.  On  the  next  day  I  went  to 
court,  but  finding  that  they  were  proceed- 
ing with  the  trial,  I  left  it  immediately, 
and  was  not  there,  during  the  whole 
course  of  the  trial.  I  learned  that  the 
court  had  offered  to  assign  the  prisoner 
new  counsel — but  that  pursuant  to  our 
advice,  he  had  refused  it  ; — and  that  he 
had  been  found  guilty. 

.Mi*.  Randolph. — Have  you  not  been 
frequently  employed  in  the  defence  of  cri- 
minals, and  especially  for  treason — and 
have  you  not  been  a  long  time  at  the  bar  ? 

Mr.  L. — I  qualified  in  the  court  of 
common  pleas  in  Pennsylvania  in  the  year 
1774,  and  in  the  supreme  court  in  the 
year  '75. — During  my  practice,  I  believe 
that  I  have  defended  more  criminals  in 
comparison  to  my  other  practice  than  any 
gentleman  of  the  Philadelphia  bar — when 
the  British  left  Philadelphia,  although  very 


young  at  that  time,  I  defended,  I  believe, 
152  persons  charged  with  having  commit- 
ted treason. 

Mr.  R. — Did  you  ever  during  the 
whole  course  of  your  practice  see  any  pro- 
ceeding in  a  prosecution  similar  to  the  one 
which  took  place  on  the  trial  of  Fries  ? 

Mr.  Key  objected  to  this  question  be- 
ing answered. 

The  President  requested  Mr.  Randolph 
to  reduce  his  question  to  writing. 

While  this  was  doing — Judge  Chase 
observed,  that  as  much  illegal  testimony 
had  already  been  given,  he  should  not  ob- 
ject to  the  present  questionbeing  answered. 

Mr.  L.The  proceeding  was  entirely- 
novel  to  me. 

Mr.  R. — And  yet  you  have  been  pre- 
sent when  a  great  number  of  civil  cases 
were  pending  in  the  court  and  for  trial  I 

Mr.L. — Generally  speaking,  the  crimi- 
nal trials  take  place  in  our  .state,  in  the 
court  called  the  court  of  Oyer  and  Termi- 
ner, and  do  not  interfere  with  civil  trials. 
In  the  circuit  court  of  the  United  States, 
where  a  number  of  criminals  have  been 
tried,  I  do  not  believe  that  the  circum- 
stance of  there  being  a  number  of  civil  ca- 
ses on  the  docket,  ever  had  any  effect  up- 
on criminal  cases. 


Mr.   William   Lewis — cross   examined  by 
Mr.  Harper. 

Q. — Did  you  not  appear  for  Vigol  who 
was  tried  for  high  treason  ? 

A.— I  did. 

Q. — What  were  the  charges  against 
him  ? 

A. — Levying  war  against  the  United 

States. 

Q. — Did  you  not  in  the  first  trial  of 
John  Fries,  in  the  year  1799,  contend  that 
resistance  to  a  particular  law  of  Congress 
was  not  treason,  but  only  a  riot  ? 
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A.— We  did. 

Q. — And  in  the  case  of  Vigol  you  did 
not  make  that  point  ? 

A  — 1  was  misinformed  relative  to  the 
facts  in  the  case  of  Vigol,  and  did  not 
prepare  myself  to  argue  the  law — having 
no  doulA  from  what  had  been  related  to 
me,  that  he  would  be  acquitted  upon  the 
facts — but  they  turned  out  to  be  very  dif- 
ferent in  the  trial.  Before  the  second  tri- 
al of  Fries  I  considered  the  point,  and  in- 
tended to  have  admitted,  that  resistance 
to  the  laws  in  general,  was  treason,  but 
to  deny  that  resistance  to  a  particular  law 
was  treason. 

Q. — Was  not  the  same  question  raised 
and  argued  on  the  first  trial  of  Fries  which 
you  intended  to  have  raised  upon  the  se- 
cpnd  trial  ? 

A.- — It  was,  and  the  offence  was  de- 
clared to  be  treason. 

Q. — When  a  new  trial  was  granted, 
was  it  upon  the  ground  that  the  court  had 
give  11  an  erroneous  opinion  concerning 
the  law  ?  , 

A — It  wa3  note 

Q. — Flow  long  did  the  first  trial  last? 

A.i — I  cannot  say  precisely — it  was 
however  a  long  time. 

Q. — Did  not  Mr.  Dallas  appear  with 
you  for  Fries  in  the  first  trial  ? 

A. — He  did. 

Q. — Had  you  any  new  points  to  urge 
on  the  second  trial  which  you  did  not 
Snake  upon  the  first  ? 

A. — The  first  verdict  having  been  set 
aside,  and  a  new  trial  granted,  I  consi- 
dered that  we  were  not  bound  by  that  de- 
cision, but  were  at  liberty  to  proceed,  as 
if  there  had  been  no  trial.  There  was, 
Jiowever,  another  ground  on  which  we 


meant  to  rely,  which  was  this — The  law 
of  the  United  States  declares  that  all  of- 
fences shall  be  tried  in  the  county  where 
they  are  committed,  unless  prevented  by 
necessity.— At  the  time  of  the  first  trial  of 
Fries,  the  insurrection  was  not  quelled  in 
the  county  of  Northampton,  where  the 
offence  was  committed,  and  therefore  the 
trial  could  not  have  been  held  there  with 
safety.  But  at  the  second  trial,  nothing 
of  that  hind  existed,  and  we  meant  to 
contend  that  the  trial  should  be  held  there. 

Q. — Did  you  make  that  point  before 
the  court  ? 

A. — I  did  not — I  considered  that  I 
should,  profit  Fries  more  by  withdrawing 
from  his  defence  than  by  defending  him. 

Q. — by  Mr.  Hopkinson. — Did  not  the 
court  offer  to  assign  Fries  new  counsel  af- 
ter Mr.  Dallas  and  yourself  had  with- 
drawn ? 

A.— T  believe  they  did,  but  I  do  not 
know  it  for  certain,  as  I  was  not  in  court 
at  the  time . 

Q. — Mr.  Randolph.  I  understood  the 
witness  to  have  said,  that  by  withdraw- 
from  the  defence  of  Fries,  you  expect- 
ed to  render  him  more  service  than  if 
you  continued  his  counsel.  Why  did 
you  think  so  ? 

A. — It  appeared  to  me  that  the  conduct 
of  the  court  would  justify  the  counsel  in 
withdrawing;  and  it  did  appear  much 
more  likely,  that  the  President  would  par- 
don him  after  h  een  convicted  with- 
out haying  counsel  than  ii'  he  had. 

Q. — Were  the  jury  attending  in  court 
at  the  time  the  papers  were  thrown  down 
by  the  court  ? 

A. — It  was  usual  to  call  over  the  jury 
every  morning,  and  a  number  of  them 
were  present  at  the  time.  I  do  not  be- 
lieve that  they  were  called  over  for  the 
trial,  because  as  I  before  observed,  I  do 
not  recollect  that  that  day  was  appointed 
for  the  trial  of  Fries. 
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Saturday,  February  9. 


Evidence  on  the  part  of  the  United  States- 


Alexander  James  Dallas  sworn. 

Mr.  Nicholson.  Please  to  state  your 
knowledge  relative  to  the  trial    of  Fries. 

Mr.  Dallas.  I  will  endeavor  to  be  as 
correct  r.s  I  can  in  stating  the  facts  rela- 
tive to  the  trial,  and  also  the  order  in 
which  they  took  place,  as  well  as  the  lan- 
guage used  ;  but  from  the  length  of  time 
which  has  elapsed  since  the  trial,  it  is  pro- 
bable I  may  be  mistaken  in  some  part  of 
my  relation,  as  to  the  language    and  the 

order  in  which  the  facts   took  place. 

When  the  prisoners  who  were  charged 
with  having  committed  an  insurrection  in 
the  counties  of  Bucks  and  Northampton 
were  brought  to  Philadelphia,  Mr.  In- 
gezsoll  and  myself  were  applied  to  by 
some  gentleman  in  Philadelphia,  to  un- 
dertake their  defence.  Mr.  Ingersoll  be- 
ing at  the  time  attorney  general  of  the 
state  cf  Pennsylvania,  determined  not  to 
defend  them.  About  this  time  Mr.  Lew- 
is was  also  spoken  to,  and  engaged  in 
their  defence.  This  produced  a  meeting 
at  the  jail  where  the  prisoners  were,  and 
we  gave  the  necessary  information  relative 
to  a  preparation  for  trial.  A  Mr.  Ew- 
ing,  a  gentleman  of  the  bar  had  been  em- 
ployed to  defend  some  of  the  prisoners, 
and  undertook  the  defence  of  Fries  with 
us.  This  was  the  first  trial,  the  circum- 
stances of  which  have  been  related. 

On  the  morning  of  the  second  trial,  I 
did  not  enter  the  court  until  some  time  af- 
ter it  was  called.  Fries  was  then  in  the 
box  assigned  for  the  prisoners.  I  pressed 
towards  the  bar,  when  my  attention  was 
attracted  by  an  animated  conversation 
which    was    tailing    place,  between  Mr. 

Lewis,  and  Mr.  Edward  Tilghman 

When  Mr.  Lewis  observed  me,  he  met 
me,  and  related  what  he  has  stated  here, 
He  said  that  Judge  Chase  had  declared 
that  the  court  had  made  up  their  minds 
with  respect  to  the  law  relative  to  trea- 
son, and  had  ordered  three  copies  of  the 
opinion  to  be  made  out ;  one  for  the  at- 
torney of  the  district  j  one  for  the  prison- 


er's counsel ;  and  a  third  for  the  jury  to 
take  out  with  them.  After  having  ex- 
changed our  sentiments,  we  entered  the 
bar  together,  something  fell  from  the 
court,  which  caused  a  reply  from  Mr. 
Lewis.  I  believe  the  question  was,  whe. 
ther  we  were  ready  to  proceed  with  the 
defence.  Mr.  Lewis  observed  that  there 
were  no  doubts  as  to  the  facts,  and  as  the 
court  had  made  up  their  minds  as  to  the  law 
he  did  not  expect  that  he  should  be  able  to 
change  them  ;  and  that  he  should  decline 
acting  as  counsel  for  Fries.  I  at  this  time 
addressed  the  court  and  recapitulated  what 
had  been  told  me  by  Mr.  Lewis,  thinking 
that  there  might  be  some  mistake,  for  al- 
though I  was  certain  that  Mr.  Lewis 
would  not  have  related  any  thing  that  was 
not  true,  yet  I  deemed  it  probable  that  I 
might  have  misunderstood  him. 

After  a  moment's  pause,  in  order  that  I 
might  be  corrected  if  in  an  error,  I  pro- 
ceeded and  delivered  some  general  remarks 
as  to  the  powers  of  the  court  and  jury  in 
criminal  cases;  and  concluded  by  stating 
to  the  court  my  determation  not  to  consi- 
der myself  as  counsel  for  the  prisoner  any 
longer,  under  the  opinion  which  the  court 
had  given. 

I  remember  to  have  heard  Judge  Peters 
say  to  Judge  Chase,  "I   told  you    so;  I 
knew  they  would  take  the  stud."  Judge 
Peters  also  on  the  same  day  expressed  a 
wisli  that  we  would  proceed  with  the  de- 
fence, and  to  take  any  range  we  pleased. 
The  bar  and  the    audience  appeared  ex- 
tremely surprised  at  thetransactions  of  the 
day.     On  the    second  day  it  became  the 
subject  of  altercation  whether  we  had  a 
right  to  address  the  jury  upon    the  law. 
Judge  Chase  then  said,  that  although  he 
had  before  stated,  that  we  must  not,  yet 
that  we  might  address  the  jury  on  the  law, 
but  it  would  be  at  the  hazard  of  our  repu- 
tion.     This  had  the  contrary  effect  rather 
than  to  induce  me  to  proceed.     In  the  e- 
vening  of  tbat  day,  Mr.  Lewis  and  my- 
self visited  Frise  at  the  prison.  We  stated 
to  him,  that  we  had  two  objects  in  view, 
the  first  was  that    of  saving  his  life,  and 
the  second  to  maintain  our  privileges  as 
members  of  the  bar.     We  told  him  that 
under  the  then  existing  circumstances,  we 
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had  no  hopes  of  an  acquittal,  as  there  were 
no  doubts  as  to  the  facts  and  the  court 
having  made  up  their  opinion  as  to  the  law 
and  the  jury  having  heard  the  declaration 
of  the  court  which  would  influence  their 
Tcrdict.  And  we  told  him  that  if  he 
would  consent  to  our  withdrawing  from 
his  defence,  and  refuse  to  accept  Other 
counsel,  it  would  be  a  strong  recommenda- 
tion to  the  President  for  a  pardon.  He  ap- 
peared at  first  extremely  alarmed,  but  af- 
ter some  time  he  agreed  to  our  proposition. 
We  told  him  at  the  same  time  that  if  he 
insisted  on  it,  we  would  proceed  to  defend 
him  at  every  hazard. 

On  the  next  day  we  both  stated  to  the 
court  that  we  were  no  longer  his  counsel, 
upon  which  both  Judge  Peters  and  Judge 
Chase  spoke  in  the  manner  in  which  Mr. 
Lewis  has  stated  it.  We  determined  to 
adhere  to  our  determination  of  withdraw- 
ing. Judge  Chase  then  said  that  we 
might  think  to  embarrassthe  court,  but  we 
should  find  ourselves  mistaken.  He  then 
asked  Fries  if  he  wished  other  counsel  as- 
signed him.  The  prisoner  replied  that  he 
did  not  know  what  was  best  for  him  to  do, 
but  would  leave  it  entirely  to  the  court. 
Judge  Chase  then  observed,  tbat  by  the 
blessing  of  God,  they  would  do  him  as 
much  justice  as  the  counsel  who  had  been 
assigned  him. 

I  then  left  the  court,  and  I  believe  Mr. 
Lewis  did  also. 

On  the  first  trial  of  Fries  we  were  al- 
lowed to  address  the  jury  both  on  the 
law  and  on  the  fact— to  read  what  au- 
thorities we  pleased,  both  before  and 
after  the  revolution  in  England,  and  also 
the  statutes  of  Congress  in  order  to  shew 
that  Fries  had  only  been  guilty  of  a  riot. 
Our  law  points  were,  that  the  constitu- 
tion had  defined  the  law  concerning  trea- 
son, and  that  the  legislature,  nor  the 
judges  had  the  power  of  defining  it. 
We  argued  that  the  judges  before  the 
revolution  in  England  held  their  office 
at  the  pleasures  of  the  crown,  and  there- 
'  fore  •  would  make  any  thing  treason.— 
We  took  up  the  common  law  decisions 
to  shew,  not  what  was  the  law  but  what 
had  been  their  decisions.  We  cited  the 
case  of  the  man  whose  stag  the  king  kill- 


ed, and  who    wished   the  horns  of  the 
stag  in  the  king's  belly,  and  also  that  of 
the  inkeeper  who  .kept    the 
crown,  and  who  said  he  would  ins 

son  heir  to  the  crown,  in  order  to  shew 
the  great  lengths  to  which  the  doctrine 
of  constructive  treason  was  carried. — 
We  then  contended    that    ah",.  the 

judges  since  the  revolution  in  England, 
hadJ  become  independent  of  the  crown, 
yet  they  considered  themselves  as  bound 
by  these  decisions  of  their  predecessors, 
and  therefore  ought  not  to  be  considered 
as  authorities  to  govern  our  courts  on 
the  subject  of  treason.  We  also  read 
the  statutes  of  Congress,  pauticalarljr 
the  first  section  of  the  act  called  the  se- 
dition law,  in  order  to  shew  that  the  le- 
gislature of  the  United  States  had  decla- 
red the  offence  of  which  Fries  was 
charged  to  have  committed  to  have  been 
only  a  riot,  and  punishable  with  fine  and 
imprisonment.  We  attempted  to  show 
a  diiference  between  the  case  of  Fries 
and  the  western  insurrection,  and  I  was 
surprised  that  the  cases  should  have 
been  decided  to  be  similar.  After  a  new 
trial  was  granted,  my  attention  was  al- 
most entirely  directed  to  the  object  of 
shewing  a  difference  between  the  two 
cases  at  the  second  trial.  This  is  all 
that  I  recollect  of  the  circumstances,  but 
whatever  might  have  been  my  conduct 
in  order  to  save  the  life  of  the  prisoner, 
yet  I  never  had  the  least  intention  of 
bringing  the  court  into  odium. 

Mr.  Nicholson— was  the  jury  present 
at  the  time  that  Judge  Chase  declared 
that  the  counsel  on  questions  of  law  must 
address  themselves  to  the  court  ? 

Mr.  Dallas — I  knew  not  whether  he 
made  this  declaration  on  the  first  day,  as 
I  before  stated,  that  1  was  not  in  court 
at  the  time  and  it  was  related  to  me  by 
Mr.  Lewis. 

Mr.  Nicholson— when  the  judge  ob- 
served that  you  might  proceed  at  the  ha- 
zard of  your  reputation,  were  the  papers 
withdrawn 

Mr.  Dallas — I  knew  not,  but  I  think 
the  judge  observed  that  they  were. 
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Evidence  on  the  part  of  the  United  State!, 
Edward  Tilghman,  Avorn. 

m  Mr.  Nicholfon-Pleafe  to  relate  any 
information  you  may  poffefs  relative  to  the 
trial  of  fries. 

.  Mr.   Tilghrnan-T  was  prefent  at  the 

•n7icof/heUnitedst^f- 

di|naofPennfylvania>  onthe22jofA^ 

pril    1 800,   very  fhortly   after    the  cr'nrr 

was  c  He ,,_butwhcthe>rth  egJ™ 

nel  of  the  jury  was  called  over  I  do  not 

recoiled  Judge  Chafe  declared  that  he 
court  had  ly  CQnfidered  tto 

"fing  "Pon  the  overt  afts  charged  in  the 

h"d tnt rln{i]ohn  Ffies-  That ^v 

had  reduced  the:r  opinion  to  wri  ing.J. 
He  mentioned  that  he  anderttood  that  at 

b  en  T^r1  f  f  n'CS'  ^  dme  had 
Deen  wafted,  and  that  ,n  order   to    fave 

time  they  had  ordered  three  copies  of  their 

optmon 1  to    be  made  out  bv  tWcW? 

dinner,  another  to  the  counfel  for  the  Dri- 
ver, and  a  third  to  be  delivered  ^te 
J^y  to  take  out  with  them.      I     ook To 

no  e,  on  the  firft  cr  fecor/d  day,  I-i  es  was 

t"edondlethlrdda7)and^v^eswas 

-ppotnted  in  conjunction  with  Mr.  Mofes 

were  t  A  f  ^  ^  t?eaf°*  and  *ho 
I  CU°n  thef  2W-ft«Dtb  or  twen- 

^-e.ghth  day  of  the  month.  I  deemed  it 
niy  duty  to  attend  to  the  trial  of  Erie  , 
and  to  take  notes  of  the  evidence-rK 
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guraents  of  the  counfel-and  the  charge 
of  the  court  to  the  mrv       T  A?  g, 

j„a  .1        t      Ull,cjur).     1  do  not  recol* 
iet-t  that    fudo-e  Chafe  C*\a 
the  £rft  i       S     •  <a,d  an/  more  on 

the  firft  day  previous  to  his  throwing  the 
paper  or •  papers  down  on  the  bar  tabfe -! 
When  they  were  .hrown  on  the  table  thl 

neverthelefs  counfel  will  be  heard  "'-I 
i  ne  throwing-  down  of  t h*  ^ 

(forlknownotwLtrK^S 

"era0!!;0'  *?  3ddrefS  °f  '""£«£ 
and  aft  ^  of /*"""<»  at  the  bar- 
and  a  fhort  time  after  the  judoe  ufed  the 
M  expreffion,  lacked  around^  f^ 
Mr.  Lewis  coming  towards  the  bar  :    I 

the  entrance  of  tne  prifoner's  bar.  The  nri 
Toner  was  not  then  in  court  butVaSSj 
tn  fome  time  that  morning.     I  entered^- 
to  convention  whh  Mr!  Lewi  "and  a. 
well  as  I  can  recoileft,  d.rino  that  con 
verfat.on  Mr.   Dalla,  came  in^o  cou  £ " 
ome  converfation  took  place  between  hi* 
and  Air.  Lewis  in  my  heariag,  after  which 
they  came  forward  to  the  babble.     T he 

hjs  eyes  upon  the  paper  and  threw  it  from 

him,   as  it  aonearpH  to  m  •  1 

ina  ;r      4-?^       t0  m?>  without  read- 

h?nuc       f  m°menC  hc  threvv  »  down, 
heooferjed,  u  my  hand  fall  never   b- 

oron?n^reCeiviD!  3  P^'ud^d  -pSkS 
or  one  made  up  without  hearing  coonfd." 

fu    her  n°*any  reCo!1^^  ofany  thing 
Jurther   parting  on  the  firft  day  betweeS 
the   counfel  ar-d   the  court;     when  Mr 
Lews.made  ufe-of  the  laft  exprefiio",  h  s* 
f«e  was  no;  turned  to .vardsth'cour    and 
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Tie  fpoke  with  much  warmth.     The  paper 
which  had  been  thrown  on  the  table  laid 
there   a   confiderable    time,  after  which 
fome  gentlemen  of  the  bar  took  it,  and  I 
for  one  copied  it ;  whether  I  copied  the 
whole  I  cannot  tell.     The  prifoner  being 
then  brought  into  court,  his  counfel  had 
a  good  deal  of  converfation  with  him  up- 
on the  point,  whether  they  fhould  be  hi3 
counfel  or  fhould  withdraw.     I  do  not  re- 
collect whether  Fries  was  brought  up  that 
day  for  trial.      After  the  adjournment  of 
the  court  which  was  early  .in  the  day,  j 
went  home,  and    after  dinner  I  took   a 
walk  :  upon  my  returning  home,  I  faw 
the  attorney  of  the  diftrift  at  my  door  in 
the  aft  of  departing — when  he  faw  me  he 
waited  until  I  came  up  and  alked  me  whe- 
ther I  had  any  objection  to  deliver  up  the 
copy   which    I   had    taken   of  the  paper 
thrown  by  the  court.     I  anfwered  that  I 
had  not,  and  immediately  delivered  it  to 
him.     I  alfo  informed  him  that  Mr.  Tho- 
mas Rofs,  a  gentleman  of  the  bar,  had 
taken  a  copy,  and  he  departed.     The  pa- 
per was  not  read  by  the  court  nor  any  thing 
flated  by  them  to  be  the  fubftance  of  it. — 
On  the  next  morning  the  prifoner  was  a- 
gain  brought  into  court  and  placed  at  the 
bar.     The   court  then  aiked  his  counfel 
whether  they  were  ready  to  proceed  with 
his  trial.     Mr.  Lewis  rofe  and  made  ufe 
of  a  few  words  tending  to  fliew  that  they 
were  no  longer  counfel  for  Fries.     Judge 
Chafe  interrupted  him,  but  I  do  not  recol- 
left  the  precife  words — the  fubftance  was, 
that  the  counfel  were  not  to  confider  them- 
felves   as  bound  by   the   opinion  of  the 
court,  but  were  at  liberty  to  combat  that 
opinion  on  both  fides.     He  appeared  to  be 
anxious  that  the  counfel  fhould  proceed 
with  the  defence  of  the  prifoner.     He  ob- 
ferved  that  cafes  at  common  law  concern- 
ing treafon  ought  not  to  be   read  to  the 
court,  and  mentioned  the  cafe  of  the  man 
in  England  whofe  flag  the  king  killed, 
and  who  wifhed  the  horns  in  the  king's 
belly,  and  alfo  the  cafe  of  the  man  who 
Icept  thr  fign  of  the  crown,  and  who  faid 
that  he  would  make  his   fort  heir  to  th* 
crown.     He  faid  fuch  cafes  as  thofe  muft 
not,  fhould  not  be  read,  and  I  think  made 
tife  of  this  exprefilon,   "  what  cafes  from 
Rome,  Turkey,  or  France  ?"    That  the 


counfel  might  cite  what  was  law.  but  not 
what  was  not  the  law.  Judge  Chafe  fur- 
ther obferved  that  he  had  an  opinion  in 
point  of  law  as  to  every  cafe  that  could 
be  brought  before  the  court,  or  he  was 
not  fit  to  fit  there.  He  faid  fomething  as 
to  the  counfels  proceeding  or  not  proceed- 
ir.g,  agreeable  to  their  conferences,  and 
obferved  that  the  gentlemen  would  pro- 
ceed at  the  hazard  of  their  characters. 

When  i    appeared  that  the  counfel  would 
not  proceed  in  the  defence  of  Fries,  Judge 
Chafe  obferved,  "  you  may  think  to  bring 
the  court  into  difficulties  gentlemen,  but 
if  you  do  you  mifs  your  aim."     Judgs 
Peters    feemed   very   folicitous    that    the 
counfel   fhould  proceed,  and  afked    them 
whether  if  an  error  had  been  committed 
by  the  court,  why   fhould  they  not  be  at 
liberty  to  correct  it,  and  added  that  the 
papers   had   all   been  withdrawn,  and    I 
think  that  both  the   judges  concurred  in 
faying  that  the  cafe  was  to  be  confidered 
as  if  the  paper  had  never  been  thrown  on 
the  table.     When  Judge  Peters  obferved 
that  the  paper  had  been  withdrawn,  it  was 
replied   that    the  court  could    not  erafe 
an    opinion     which     had    been     formed 
without  hearing  counfel.     Mr.  Dallas  ad- 
drelled  the  court,  but  I  have  not  recol- 
lection of  what  he  faid.,     The  counfel  con- 
tinued firm  in  their  determination  of  aban- 
doning   the    prifoner.      The  court    took 
great  pains  ro  induce  them  to  aft,  and  be- 
fore the  piifoner  was  remanded  to  jail,  ex- 
prefled  their  hope  that  the  counfel  would 
think  better  of  it  the  next  day,  and  ap- 
pear in  his  defence.     I  recollect  nothing 
more  on  that  day.     On  the  third  day  the 
prifoner  was  brought  up  and  afked  whether 
he  had  any  counfel.     He  replied  that  he 
had  none,  and  that  he  would  depend  upon 
the  court  to  be  his  counfel.    Judge  Chafe 
then  faid  "  then  by  the  bleffing  of  God  the 
court  will  be  your  counfel,  and  will  ferve 
you  as  well  as  your  counfel  would  have 
done."     The   trial  then  proceeded,  and 
after  the  evidence,  and  a  fhort  ftatement 
of  the  law  by  the  diftrift  attorney,  judge 
Chafe  charged  the  jury.     He  told  them 
that  they  were  the  judges  of  the  law  as 
well  as  the  faft,  and  that  cafes  decided  in 
England   before  their  revolution,   would 
not  be  received  by  the  court  as  the  law 
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with  refpect.  to  treafon.  I  have  nay  notes 
of  rhe  charge,  ftating  the  law  of  treafon, 
which  is  very  much  the  fame  as  the  opi- 
nion of  Judge  Pattcrfon,  delivered  in  the 
cafe  of  Mitchell,  in  which  I  was  counfel 
for  the  prifoner. 

Queftion  by  Mr.  Randolph. 

You  fay  that  when  the  written  paper 
was  thrown  on  the  bar  table,  it  produced 
confiderable  agitation.  From  whatcaufe 
do  you  fuppofe  that  it  arofe  ? 

Mr.  Harper. — I  muft  take  the  opinion 
cf  the  court  as  to  the  propriety  of  putting 
that  queftion.  On  Saturday  Lift  we  heard 
mach  legal  opinions  given  in  the  leftimo- 
ny,  and  now  opinions  being  afked  :  how- 
ever high  we  might  eftimate  the  opinions 
of  Mr.  Tilghman,  yet  it  is  not  evidence, 
and  we  mult  take  the  opinion  of  this  ho- 
norable court. 

The  Prefident  requeued  Mr.  Randolph 
to  reduce  the  queftion  to  writing,  which 
having  been  done,  the  queftion  was  taken 
in  the  court,  whether  it  fhould  be  put  to 
the  witnefs,  and  deiermined  unanimoufly 
in  the  negative. 

Questi  n — You  have  been  a  long  time 
at  the  bar,  did  you  ever  see  a  proceeding 
similar  to  that  in  the  case  of  Fries  ? 

Answer — I  hava  been  in  the  practice 
of  the  Ia«v  for  thirty  one  years,  and  I 
have  no  recollection  of  a  similar  proceed- 
ing. 

Q  When  Mr.  Chase  said  that  counsel 
would  be  heardj  did  he  say  that  the  coun- 
sel must  address  themselves  to  the  court 
on  the  law  and  not  to  the  jury  ? 

A  At  that  time  he  said  nothing  of  that 
sort,  nor  do  I  recollect  that  he  ever  did 
say  so. 

Edward  Ti'ghman— cross  examined 
by  Mr.  Harper. 

Q  You  say,  Mr.  Tilghman,  that  you 
are  certain  that  when  the  paper  was 
thrown  down,  that  Judge  Chase  did  not 
say  that  the  counsel  must  address  them- 
selves to  the  court  on  the  law  ' 

A  I  am  certain* 

Q  Have  you  any  recollection  that  fche 


court  at  any  time  forbade  the  counsel  to 
address  the  jury  on  the  law  .' 

A  I  have  not. 

Q  Did  Judge  Chase  say  that  the  coun- 
sel should  not  be  sutured  to  read  the  a£U 
of  congress  ? 

A  I  do  not  reco!!e6\  to  have  heard  any 
tlvng  said  concerning  the  statutes  of  con- 
gress. 

Q  Did  Judge  Chase  express  disappro- 
bation at  the  oth.r  courts  having  suffer- 
ed these  laws  to  be  read  ? 

A  I  do  not  recol  eclthat  he  did. 

Q  By  Mr.  Hopkinson — Did  you  ob- 
serve any  disposition  in  the  court  or  in 
Judge  Chase  to  oppress  John  Fries  ? 

Mr.  Nicholson — I  obje£l  to  that  ques- 
tion. 

Mr.  H. — I  withdraw  it. 

Q  By  Mr.  Martin — Is  it  not  customa- 
ry for  courts  in  criminal  case3  to  charge 
the  jury  as  to  the  law  ? 

A  The  usual  practice  in  the  courts  In 
which  I  have  been,  is  for  the  court  to  per- 
mit ths  counsel  on  both  sides  to  argue 
the  law  before  the  jury  at  length,  and 
after  they  finish,  to  charge  the  jury* 
They  generally  inform  them  what  in  the 
opinion  of  the  court  is  the  law,  but  that 
the  jury  are  the  judges  both  of  the  lavr 
and  fact  -—The  counsel  generally  pursu- 
ed that  course  which  they  conceived  to 
be  most  advantageous  for  the  clients,  ard 
in  capital  cases  I  have  never  seen  them 
stopped  by  the  court. 

Q  by  Mr.  Nicholson — In  ail  yourprac» 
tice  both  in  P2nnsylvania  and  Delaware* 
have  you  ever  known  an  instance  of  the 
courts  informing  the  jury  what  was  the 
law  previous  to  counsel  being  hsard  ? 

A  I  never  have. 

Q  by  Mr.  Martin — Did  the  court  in 
the  esse  of  Fries  tell  the  jury  what  was 
the  law,  before  they  requested  the  coun- 
sel to  proceed  ? 

A  They  did  not,  nor  when  they  charg- 
ed the  jury,  was  the  paper  [which  had 
been  thrown  down  mentioned.  The  ju- 
ry were  not  sworn. 

Q  by  Mr.  Nicholson-— were  the  jury 
attending  at  the  time   tha  paper  was 
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thrown  down  and  in  o  situation  that  they 
could  hear  what  passed  ? 

A  The  general  pannel  attended  wi'h 
great  punctuality,  asd  although   I    have 
no  positive  recollett  on,  yet  I  am  preity 
ceriain  that  a  number  of  them  •were  pre- 
sent.    I  have  looked  over  the  list  ot  the 
jury  who  served,  and    those   who  were 
challenged,  in  order  to  discover  whether 
I  could  recollect  to  have  seen  any  of  thena 
at  the  «irne.  but  my  memory  totally  la  Is 
me.     Generally  when  the  court  is  open, 
the  jury  box  is  filled,  which  will  hold  but 
eleven — and  every  time  we  try  a  cause, 
si  chair  is  brought  for  the  twelfth  juror- 
The   rest  of  them  remain  in  the  hall  of 
the  court.     When  judge  Chase   observ- 
ed that  the  counsel  might  proceed  at  the 
liazard  of  their  character,   the   general 
pannel  was  in  court. 

Q  by  Mr.  Randolph — D;d  not  judge 
Chase  say  that  the  law  had  br.en  set- 
tled ? 

A  I  do  net  recollect  that  he  did,  nor 
Was  it  stated  that  the  opinion  in  the  pa- 
per was  the  opinion  delivered  in  the  tri- 
als of  Vigol  and  Mitchell  or  in  the  first 
trial  of  John  Fries. 

Q  How  many  copies  were  Uken  of 
the  paper  thrown  down  by  the  court  ? 

A  I  do  not  lecjltect  to  have  seen  any 
taken  but  the  one  taken  by  himself  and 
the  one  by  Mr-  Ross.  They  were  all 
copied  at  the  bar  table  where  the  peptr 
was  thrown,  nor  wa.>.  the  opinion  ever 
carried  from  the  bar  table,  where  the 
jury  had  not  access. 

Q  by  Mr.  Nicholson — did  you  hear 
the  subject  spoken  of  that  day  ? 

A  We  who  took  copies  of  the  opinion 
spoke  our  opinion  on  it,  and  it  was  a  sub- 
ject of  much  conversation  among  the 
gentlemen  of  the  bar. 

Q  You  say  that  it  is  usual  for  cour's 
to  charge  juries  on  the  law,  have  you 
ever  known  the  court  to  reduce  their  opi- 
nion to  wiiting  and  to  give  it  to  the  jury 
to  take  out  with  them  i' 


A.    I  never  saw  an  instance  of  the 
kind  in  my  life. 


William  S.  BidMe  sworn  aril  examined 
by  Mr.  Randolph. 

Q  Were  you  prefent  at  the  trial  of 
Fries,  and  when  copies  of  a  written  opi- 
nion Of  the  court-were  thrown  down  on 
the  bar  table  I 

A  My  recollection  upon   that  fubject  is 
very  imperfect  ;  but  I  have  lome  recoil,  c- 
tion  that  the  copy  which  I  took,  was  from 
a  paper  thrown  down  by  judge  Chafe'.     I 
copied  the  fubftance    of  the  opinion  upon 
treafon,  bat  not  the   whole.      No  applica- 
tion was  made  to  me   for  the  copy    wh  ch 
1  had,  nor  did  I  communicate  to  any  per- 
fon  that  1  had  it,  until  during  the  lalt  fef- 
lion  of  congrefs,  when,  having  fume  con- 
verfa:ion    with  the   gentleman  of  the  bar 
in    Philadelphia',  coikertiing  the  opinion, 
Mr.  Dallas    ©bfef#ed  that    he    had  never 
feen  it,  and  exprefled  a  wifh  to  read  it.     I 
then   obferved.  that  1   believed  1    had    a 
copy  of  it,  and   went    over  to  my    office 
and  brought  it  to  him. 

Q  Would  you  know  the  paper  you  co- 
pied ? 

A  I  would. 

Q  Is  that  it  ?    (producing  a  paper  ) 
A   It  is. 

Q  Did  you  hear  much  converfation 
concerning  the  opinion  ? 

A  I  do  not  recollect.  I  believe  there 
was  among  the  members  of  the  bar  ;  but 
I  know  not  whether  any  of  the  jury  heard 
it? 

William  S.  Biddle  cross  examined. 
Q  In  the  paper  which  has  been  produ- 
ced, and  which  you  fay  is  the  copy  which 
you  took,  there  are  a  number  of  referen- 
ces :  were  they  made  by  yourfelf,  or  were 
they  in  the  opinion  ? 

A  I  do  not  recollect  precifely.  The 
authorities  mentioned  on  th:  lalt  page  are 
all  made  by  me. 

Q  You  fay,  that  no  application  was 
made  to  you  for  the  copy  of  the  opinion 
which  you  took.  Do  you  know  that  the 
court  or  the  diflrict  attorney  knew  that 
you  had  taken  a  copy  of  the  opinion  ? 

A  I  do  not  know  that  either  of  them 
knew  it. 


29 


William  JRawIe,  affirmed. 

Q  Were  you    prefent  at    the    trial  of 
*  Fries  ? 

A  I  was. 

Q  V^l  it  took  place  on  that  occasion  ? 

A  The  circuit  court  of  the  United 
States,  for  the  d>(lri5l  of  Pennfylvania* 
met  on  the  1  '  th  of  April,  1300.  As  the 
proceedings  again U  John  Fries  were  con- 
iidered  a$  not  ;o  be  revived,  without  the 
interpolation  of  an  ail  ot  congrefs.  it 
appear,- d  belt  to  me  to  move  the  court, 
on  the  firft  day  of  their  kilion,  to  qiialh 
the  indictment  again 0  him.  This  1  ac- 
cordingly did,  and  the  court  granted  my 
motion.  Upon  the  fame  day  the  court 
charged  the  grand  jury,  and  I  fen:  up  to 
them,  among  others,  an  indictment  againft 
John  Fries,  which  was  returned  a  tru? 
bill.  On  the  I6th  c-f  April  John  Fries 
vat  brought  to  the  bar.  arraigned,  and 
plead  not  guilty.  I  can'c  fay  whether 
Mefirs.  Lewis  and  Dallas  were  on  that 
day  afiigned  him  by  the  court  as  counfel, 
or  whether  they  continued  to  act,  having 
been  his  counfel  on  the  firft  trial.  Copies 
ot  the  indictment  were  furnifhed  to  Fries 
and  hie  counfel.  The  trial  was  then 
poftponed  on  account  of  the  abfence  of  a 
material  witnels,  md  it  was  not  afiigned 
for  the  day,  which  Meffrs.  Lewis  and 
Dallas  kavj  given  teftimony  of,  and 
■which  has  been  called  the  firft  day  of  the 
trial.  Fries  might  have  been  in  the  box, 
through  mihake,  becaufe,  that  1  had  on 
a  certain  day  directed  the  marihal  to  bring 
up  a  number  of  perfons,  charged  with 
feditious  practices,  and  Fries  might  have 
been  brought  with  them.  Shortly  after 
the  court  met.  Judge  Chafe  obferved 
that  the  court  had  made  up  their  minds  as 
to  the  law  of  treafon,  and  to  avo;d  beir.g 
mifunderftood,  they  had  reduced  their 
opinion  to  writing,  and  that  they  had 
directed  three  copies  of  the  opinion  to  be 
made  out  ;  one  for  the  dillrii^l  attorney, 
another  for  the  counfel  for  the  prifouer, 
and  a  third  for  the  jury,  to  be  delivered 
to  them  after  the  cafe  had  gone  through, 
on  the  part  of  the  profecution.  As  thefe 
•words  were  pronounced,  feyeral  papers 
were  thrown,  I  know  not  whether  by  the 
court  or  the  clerk,     I  took  up  one   of 


them  and  began   to  read,  but  catling  my 
eyes  up,  I  law  Mr,  L*  wis  on  the  oppofite 
fide  of  the  table,  with  one  of  the  papers 
in   his  hand    which   he  looked  at  wi  h  ap- 
parent indignation,  and  then  threw  :t  oa 
the  table.      I  cannot  call  to  my   reeoheo 
tion  any  thing  further  that  patted  between 
the  counfel  and  the  court  on  that  day      I 
perceived  much  agitation  among  the  gen- 
tlemen of  the  bar  ;  but    having    a   great 
burthen   of  criminal    profecutioas  on   my 
hands,  I    could    hear    nothing   unt  1  the 
court  rofe.     In  the  courfe  of  that  morn- 
ing 21    perfons  were  brought  to  the  bar 
for  feditious  combinations,   and  fubmitted 
to  the  court.     The  c  >urt  rofe  early  in  the 
day,  and  requefied  me  not  to  examine  the 
witnefses    on     thofe    cafes    of    fedition. 
Afer  the    court   rofe,  I  underfiood  that 
the  counfel  for  Fries,    meant  to  decline 
acting  in  his  defence.     I    h*ve    an    indis- 
tinct   recollection-. of  hearing   this    from 
Mr.    Dallas.     Soon  after  I  got  home  on 
that  day,  judge  Chafe  and   judge  Peters 
came  to  my  Iioufe.     We    went  into  ano- 
ther room,  fro  n    that    in    which    I    was 
fitting,  when  judge  Peters  begin  by  ex- 
preffing  an  apprchenfion  that  the  eounfjl 
for  Fries  would    decline  a£Vmg  for  him. 
Judge  Chafe  obferved    that   he  could  not 
fuppofe,  that  that  would  be  the  cafe.      I 
fupported  the    opinion    of  judge   Peters, 
and  flated  that  the  gentlemen  of  the  bar 
of  Philadelphia,  were  very  independent, 
and  that  in  my    opinion    the  counfel   for 
Fries  would  not  proceed,  unlefs  the  papers 
were  withdrawn,  and  they  were  permitted 
to    go    on    in   their    ulual    way.     Judge 
Chafe  obierved  that  he  was  forty  that  the 
opinion  had  been  confidered  in  the  light 
it  was,  and  that  it  was  not  intended  to 
preclude  the  counfel  from  going  on  in  the 
ufual    manner,     provided    they    thought 
proper.     Both  the  judges  then  requeued 
me  to  obtain  all  the  copies  of  the  opinion 
which  had  been  taken,  which    I  readily 
promifed  to  comply  with.  I  recollected  to 
have    feen    Meffrs.    Tilghman    and  Rofs 
taking  copies  of  the  opinion.     I  went  to 
their    houfes  and  requefied  them,    which 
they  gave  to  me  immediately.,  and  1  took 
them  to  Mr.   Caldwell    the  clerk  of  the 
court,  Iafked  him  whether  he  knew  of  any 
other  perfons  taking  a  copy  and  he  ajj« 
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fwered  that  be  helieved  that  Mr.  William 
Meredith  had  ;  upon    which  I  requeued 
him  to  go  to  Mr.   Meredith  and  try   to 
obtain  it.     I  d  d  not   at    that  time  know- 
that  Mr.  Riddle,  who  was  then  a  {Indent 
of  mine,  had  taken   a    copy  ;  nor  did   I 
then    recollect    that   I    had  one  of  them 
my  felt*.     I  therefore   did  not    hand  it  to 
the  clerk,  but  have  it  now  in   my    poffef- 
fion.   The  papers  which  were  thrown  down 
did  not  appear  to  me  to  be  read  by  any 
perfon,  but  thofe   who  copied  them  ;  and 
I  entertained  an  anxious  hope  on  the  next 
dav,  that  the  gentlemen    who   were   con- 
cerned as  counfel  for  Fries  would  proceed 
n  his  defence  and  he  fatisfied, 

I  will  now,  with  the  permifsion  of  the 
court,  refer  to  fome  original  notes  which 
I  took  upon  the  remaining  part  of  the 
transaction. 

On  the  23d  day  of    April,  John  Fries 
was  brought  to  tie  bar.     The  court  then 
addreffing  themfelves  firft  to  mi,  and  then 
to  the  counfel  for  Fries,  afking  if  we  were 
ready  to  proceed  with  the  trial  ?  to  which 
I      aafwered    affirmatively.     Mr.    Lewis 
then  obferved,  that  if  he  had    been    em- 
ployed   by   the    prifoner  he  would    think 
himfelf    bound    to    proceed  ;  but    having 
been  affigned  as     his  counfel.     (He    was 
here  interrupted  by  judge  Chafe,  who  faid 
you  are  not  bound  by  the  opinion  deliver- 
ed yefterday,  but  are  at  liberty  to  conteft 
it   on  both  lides.)     Mr.  Lewis  "anfwered, 
that  he  had  underflood  that  the' court  had 
made  up  their  minds    as   to  the  law,  and 
as  the  prifoner's   counfel   had   a    right  to 
addrefs  the  jury,   both  on  the  law  and  the 
fact,  it  would  place  him  in  too  degrading  a 
situation,  to   argue  the    cafe  after    what 
had  pafsed,   and  therefore    he   would  not 
proceed  with    the  defence.     Judge  Chafe 
anfwered    with  impatience,  *•  You  are  at 
liberty  to  proceed    as   you  think   proper. 
Addrefs  the  jury  and  lay  down  the  law  as 
you  think  proper  "     Mr.  Lewis  anfwered 
with  confiderable  warmth,  "  I  will  never 
addrefs  myfelf  to  the  court  upon  a  queftion 
of  law  in  a  criminal  cafe.*'    He  then  went 
into  a  lengthy  argument  upon  the  law  of 
high  treafon  in  England,  previous  to  their 
relolution,    and  contened  that  the  courts 
fince  that  period  had  confidered  themfelves 
as  bound  by  thofe  decisions  which  were 


made  prior  to  it.     Judge  Chafe    obferved 
that  the  counfel  muft  do    as  they    pleafe. 
Mr.     Dallas  then    rofe  and  went    into  a 
general  view    of    the   ground,  which   had 
been  taken  by  Mr.  Lewis,  and  concluded 
with  his  determination   not  to    pro  obferd 
counfel  for  Fries.     Judge  Chafeved,  ascee 
**  no  opinion  has  been  given  as  to  the  fa£\s 
of  the  cafe       I  would  not  fuffer  the    wit- 
nelses,  againft  thofe  perfons  charged  with 
feditious  combinations  to  be  examined  be- 
fore the  trial  ot  Fries  came    on,  left  their 
evidence  might  have  been  heard  by  fome 
of  the  jury.     As  to  the  law.  I  know  that 
the  trial  before  took  a  conuderable    time, 
and  that  cafes  at  common  Uw  and  decisi- 
ons in  England  before  the  revolution    on 
the  law  of  treafon  ;    fuch  as  the    cafe    of 
the  man  whofe  flag   the  king  killed,  and 
wi (lied  the  horns  of  the  flag  in  the  king's 
belly,  and  the  cafe  of  the  inn-keeper,  who 
kept  the  sign  of  the  crown,  and  who  faid 
•  he  would  make  his  fon  heir  to  the  crown. 
Thefe  cafes  ought  not,  !k  (hall  notgoto  the 
jury.     There  is  no  cafe  which  can    come 
before  me  on  which   I  have   not  a  decided 
opinion,  as  to  the  law,  o.therwife.  I  (hould 
not  be  fit  to  preside  here.     I  have  always 
conduced  myfelf  with  candor,  gentlemen, 
and  meant  to  have  faved   you  trouble  by 
what  Id  d  ?  It  is  not  respectable  for  couh- 
fel  to  fay  that  they    have  a  right  to  offer 
what  they  pleafe  to  the  jury.  What,  would 
you  cite  decisions  in    Rome  in    Turkey  or 
in  France  ?  you  will    now    proceed    and 
ftand  acquitted  or  condemned  in  your  own. 
confeiences  as  you    conduct  the    defence, 
and  go   on  in  your  own  way.     The    cafe 
will  be  opened  by  the  attorney-— the  man- 
ner   muft   be    regulated  by     the     court." 
judge  Peters  added   that  the  papers  were 
all  withdrawn.     Mr.  Lewis   laid  the  pa- 
per was  withdrawn    but    the   imprefsions 
remained    will    the    jury;     he   therefore 
fliould  not  aSl.     A  paufe  then   enfued  for 
a  few  moments,  when  judge    Chafe  faid  : 
"  you  cant  bring  the  court  into  difficulties, 
gentlemen,  you   do  not  know    me    if  yoa 
think   fo."    He   then    cauled   the    avenue 
to  the  prifener'i  bar   to    be  cleared,    and 
afked  Fries  whether  he  was  ready  for  his 
trial,  or  whether  he  wiflied  other  counfel 
afligned  him.     Fries  appeared  very  much 
alarmed  and  replied,  that  he  did  not  know 
what  to  do.    I   then   informed  the  tain 
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that  as  this  was  a  remarkable  cafe,  I  ho. 
ped  the  trial  would  be  pcftponed  until  the 
next  day,  which  was  readily  acquiesed  in 
by  the  court,  and  Fries  was  remanded  to 
prifon.  On  the  next  day  he  was  agaia 
b. ought  to  the  bar.  and  afked  whether  he 
would  have  counfel  afsigntd  him,  he  repli- 
ed with  much  firmnefs  that  he  would  look 
to  the  court  to  be  his  counsel.  Judge 
Chafe  then  anfwered  ;  "  then  by  the 
blefsing  of  God  the  court  will  be  your 
counfel,  and  will  do  you  as  much  jullice 
as  thofe  who  were  your  counfel.*' 

The  jury  were  then  called,  and  judge 
Chase  took  particular  pains  to  inform 
Fries  of  his  right  to  challenge,   arid  that 
he  might  challenge  thirty  fire  without 
shewing  any  cause,  and  as  many  more 
as  he  could  shew  cause  against.     After 
the  jurors  had  been  passed   by    Fries, 
jud^e  Chase,  after  a&king  them  whether 
they  were  related  to  the  prisoner  ;  asked 
"  whether  they  had  delivered  an  opinion 
as  to  the  guilt  of  Fries,  or  that  he  ought 
to  be  punished."     The  first  j  uror  answer- 
ed in  the  negative,  and  was  sworn  on  the 
jury— the  second  observed,  that  in  a  con^ 
versation  which  be  lately  had,  he  had  de- 
clared that  Fries  ought  to  be  punished— 
he  was  directed  by  the  Court  to  be  ? et 
aside.     The  question  was  then  dire&ed 
to  be  put  by  the  clerk  to  each  juror  in 
this  manner  :  «  Have  you  formed  or  de- 
livered an  opinion  relative  to  the  guilt 
of  the  prisoner  V    This  was  put  to  three 
jurors  ;  when,  by  the  direction  of  the 
court,  it  was  changed  and  put  as  follows  : 
**  Have  you  formed  and  delivered  an  opi- 
nio^ relative  to  the  guilt  of  the  prison- 
er ?"    Three  persons  answered  affirma- 
tively, and  were  set  aside.     The  prison- 
er challenged   thirty  four*     Twelve  ju- 
rors having  been   passed  were    sworn. 
John  Fries  called  no  witnesses,  but  at  the 
end  of  the  examination  of  every  one  on 
the  part  of  the  prosecution,  judge  Chase 
reminded  hirn  of  his  right  to  put  questi- 
ons to  them  ;  but  charged  him  not  to 
put  any  one  which  might  criminate  him* 
self.      After  the  evidence  closed,  I  ad- 
dressed the  jury  in  as  brief  a  manner  as 
I  could,  consistent  with  my  duty.     The 
court  then  charged  the  jury,  and  they  re- 
tired to  their  room,  and  in  about  half  an 
hour  returned  with  a  verdift  of  «  GUIL- 


TY.'' These  are  the  general  faas  which 
took  place.  If  I  am  asked  any  question 
1  will  endeavor  to  answer  it. 

Questions  by  Mr.  Randolph, 
Q  Did  you  hear  Mr.  Lewis  when  he 
threw  down  the  paper,  which  was  hand- 
ed him,  declare  that  his  hand  should  not 
be  polluted  by  a  predicated  opinion i 

A  I  have  no  recolleaion  of  hearing 
Mr.  Lewis  say  any  thing  at  the  time. 

Q  Mr.  Lewis  declared  that  he  would 
not  address  the  court  on  a  question  of 
law  in  a  criminal  case.  Did  you  hear 
any  opinion  given  by  the  court,  which 
warranted  Mr.  Lewis  in  the  opinion  that 
he  was  to  be  precluded  from  addressing 
the  jury  on  the  law  ? 

A  The  court  said  that  they  would  not 
suffer  such  cases  as  I  have  mentioned  to 
be  read  to  the  jury,  to  mislead  them,  but 
J  did  not  hear  the  court  say  'that  the 
counsel  should  not  address  the  jury  on 
the  law. 

Q,  You  have  stated  that  both  the  judge* 
came  to  your  house,  soon  after  you  re- 
turned from  court  the  first  day.  Was 
that  their  place  of  abode  ? 

A  It  was  nou 

Q  You  have  stated  that  judge  Peters 
declared  his  apprehensions  that  the 
counsel  for  Fries  would  not  proceed  in 
his  defence,  and  that  you  concurred  in 
opinion  with  him.  Had  you  any  reason 
for  apprehending  it  but  your  knowledge 
of  the  independency  of  the  bar  of  Phila- 
delphia ? 

A  I  think  I  understood,  from  some  of 
the  gentlemen  of  the  bar,  that  the  coun- 
sel for  Fries  meant  to  decline  acting,  and 
I  have  an  impression  on  my  mind,  that 
I  heard  something  of  that  kind  fall  froan 
Mr.  Dallas. 

Q  Did  you  express,  to  the  judges,  this 
knowledge  ? 

A  I  believe  I  did  not. 

Q  Did  you  ever  know  an  opinion  to  be 
given  in  a  criminal  case  before  counsel 
were  heard  I 

A  I  never  have,  except  so  far  ai 
charges  to  grand  juries  may  be  termed 
opinions  on  the  law. 
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Q  Did  much  conversation  take  place 
on  the  subj-Ct  of  this  opinion  ? 

A  Situated  as  I  was,  I  can't  undertake 
to  say  that  I  had  any  conversation  on  the 
suhj^a,  until  the  court  rose. 

Q  Do  you  suppose  that  the  conduct 
of  the  court  and  counsel  attra6\ed  the  no- 
tice of  the  jury  ? 

A  From  the  number  of  persons  sum- 
montd,  I  conceive  that  a  number  of  them 
knew  not  what  was  going  on. 

Q  From  what  did  you  infer  the  indig- 
nation of  Mr.  Lewis,  if  you  did  not  hear 
any  expressions  that  he  used  ? 
A  From  his  couutenanee. 
Q  Did 'hat  attract  the  attention  of  the 
court  at  the  time  ? 

A  It  they  were  looking  at  him,  it  must 
have  attracted  their  attention. 

Q  Did  you  hear  judge  Chase  say, 
that  the  counsel  must  address  themselves 
to  the  court  on  the  ques  ions  of  law  ? 

A  I  have  no  recollection  of  hearing 
any  thing  of  that  kind  fall  frora  judge 
Chase.  In  criminal  case,  however, 
there  are  a  number  of  motions  which 
jnust  be  made,  exclusively  to  the  court  ; 
such  as  a  motion  to  quash  an  indict- 
ment. 


Questions  by  Mr.  Nicholson. 
Were  your  rotes,  of  the  conversati- 
ons which  look  place,  made  in  the  order 
of  tirre  in  which  they  took  place  ? 
A  Precisely  so. 

Q  What  was  there  in  judge  Chase** 
conversation  that  induced  Mr.  Lewi3  to 
think,  that  he  should  be  precluded  from 
reading  the  statutes  of  the  U.  States,  to 
the  jury  ? 

A  I  know  not  why  Mr.  Lewis  tho't 
so,  unless  from  the  strenuous  opposition 
which  was  made  to  them,  on  the  first 
trial  of  Fries,  on  the  part  of  the  United 
States.  Judge  Chase  said,  that  no  case 
could  come  before  him,  on  wh'ch  he  had 
not  an  opinion  on  the  law. 

Q^Was  there  any  thing  in  the  con- 
duct of  the  court,  which  induced  Mr. 
Lewis  to  believe  that  he  was  to  be  pre- 
cluded from  arguing  the  law  to  the  jury, 
tud  c&used  him  so  often  to  declare,  that 
he  would  not  address  himself  to  the 
court  in  a  criminal  case  ? 
A  It  appeared  to  me  to  be  a  misap- 


prehensio?  of  Mr.  Lewis.  He  supposed 
that  it  was  intended  to  withdraw  the 
question  ot  law  from  the  jury,  rud  1 
thought  the  court  did  not  set  him  right 
as  explicitly  as  they  might  have  dene. 

Questions  by  Mr.  Randolph. 

You  say,  Mr.    Rawlc,  that    af'er    the 
papers  were  called    in,  you  entertained 
an  enxious  hope, that  the  counsel  would 
be  induced  to  proceed  with  the   defence 
of   the  prisoner.     I   wish  to  know  your 
reasons   for   having  such  an    hope,  and 
Why  y^u  became  the  r.g^.n    of  the  court  ? 
A  My   reasons  were,  that  I   did  not 
wish  to  be  put  in  the  situation  in  which  I 
was  afterwards  placed,  aid  in    which    I 
never  wish  my  greatest  enemy  to  expe- 
rience the  pain  which  I  felt,  that  of  be- 
ing obliged  to  prosecute  a  man  arraigned 
for  a  capital  offence,  and  who   was  with- 
out the  assistance  of  professional  gentle- 
men.    I  therefore  wafc  anxious  Uat  the 
counsel  for  Fries  should  proceed    in  his 
defence,  and  save  me  from  so  painful  a 
situation. 

0  Did  youtalse  any  notes  of  the  trans- 
actions which  took  place  on  the  first  day 
of  the  tiial  : 
A    I  did  net. 


William  Rawle  cross  examined  by  Mr. 
Harper. 

Q  Did  judge  Chafe  fay  any  thing  to 
reltntt  the  council  from  citing  any  ftatutes 
of  the  United  States  ? 

A  He  did  no:,  in  my  hearing. 

Q  Did  he  fay  that  he  dilapproved'  of 
the  conduct  of  the  court  in  the  firft  trial 
of  Fries  ? 

A  He  did  not. 

Q  Have   you    the   paper    now    which 
judge  Chafe  threw  down  I 
A  I  have. 

(lie  here  produced   the  opinion  and 
Mr,  Harper  read  it  to  the  court. 

Q  Did  not  the  court  after  the  jury  had 
returned  a  verdict  of  guilty  againlt  Fries, 
inform  him  that  if  he  had  any  thing  to 
fay  in  arreftof  judgment  that  he  would  be 
heard  ? 

A  They  did  and  the  anfwer  of  Fries 
was,that  he  had  nothing  to  lay. 
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George  Eay  sworn, 

Mr.  Hay.  The  .greater  part  ef  tlie 
evidence  which  f  fhall  give  relates  to  the 
tonducl  of  one  of  the  judges  of  the  circuit 
court,  (for  I  did  not  hear  the  voice  of  judge 
Griffin  during  the  whole  tranfadion,) 
and  the  couniel  for  Calender,  of  which 
I  was  one.  The  length  of  time  which 
has  elapfed  will  prevent  me  from  giving 
an  account  of  the  whole  tranfafilion, 
unlets  I  (hall  be  allowed  to  ufe  a  flatement 
which  I  have,  in  order  to  refrefh  my 
memory, 

Mr  Harper.  I  fhali  certainly  object 
to  the  witnefs's  ufing  the  flatement  to 
refrefh  his  memory.  It  does  not  appear 
that  the  flatement  was  made  at  the  time, 
or  hy  himflf  and  I  think  it  inadmiffible. 

Mr,  Nicholson  The  gentleman  does 
not  wifli  to  read  the  flatement  in  evidence, 
but  merely  to  refer  to  it  to  refrefh  his 
memory.  I  therefore  prefume  lie  may  be 
fuffered  to  proceed 

Mr,  Rodney.  I  believe  the  learned 
counfel  for  the  refpondent  has  ftated  the 
law  upon  too  broad  a  bafis.  The  witnefs 
does  not  intend  to  (late  any  thing  which 
he  does  not  know,  but  only  wifhes  to  be 
able  to  relate  the  whole  by  looking  at  the 
flatement.  I  prefume  that  if  one  gentle- 
man had  taken  notes  at  the  trial  of  Cal- 
lender,  and  another  w?.s  called  to  give 
evidence,  who  had  taken  no  notes.,  hes 
would  be  permitted  to  look  at  the  n  ote 
of  the  other,  in  order  to  bring  to  his 
recolledtion  circumflances  which  he  had 
forgot.  I  therefore  conceive  that  Mr.  Hay 
ought  to  be  fuffered  to  refer  to  the  i'taie. 
ment  to  refreih  his  memory. 

Mr.  Martin.  I  believe  I  have  praclifed 
law  as  long  as  either  of  the  managers,  but 
the  pra&ice  in  the  irate  of  Maryland  may 
be  different  from    that    of    other  dates. 

have  always  uriderftood  that  the  only 
cafes  in  which  a  witnefs  i3  allowed  to 
refrefh  his  memory  is,  when  he  has  made 
a  flatement  at  the  time  the  tranfadtion 
took  place.  Before  Mr.  Hay  came  into 
court  he  might  have  looked  a:  the  ftate. 
ment  to  refrefh  his  memory,  fo  he  might 
have  converfed  with  a  p;rfon  who  was 
prefent  at  the  time  ;  but  it  will  not  be 
laid  that  he  Stall  be  allowed  to  converfe 
with  any  peifon  at  the  bar  «f  this  court, 


and  therefore  in    ray    humble  opuu 
cannot  make  ufe  of  a  flatement  to  refrefh 
his    memory  not  made  by  himfelf  at   the 
time. 

The  queflion  was  then  taken  Upon  al- 
lowing Mr  Hay  to  refer  to  the  fty.tement 
and  was  determined  in  the  negative. 
Yeas  16— Nays  18. 

Mr,  Randolph.  Pleafe  to  ftate  what 
took  place  on  the  trial  of  Callender,  and 
firlt,  with  regard  to  the  over-ruling  of  the 
objedions  of  John  B<tffct,  to  fervfc  on  the 
jury. 

Mr.  Hay.  I  will  relate  the  circum- 
stances ss  well  as  I  am  able,  without  the 
assistance  of  the  statement  of  which  I 
have  just  been  deprived  by  the  cour',  at.d 
first  with  regard  to  Basset  the  juror.  Se* 
veral  jurors  being  ca:led  io  be  sworn,  the 
counsel  for  the  traverser  insisted  that 
they  were  entitled  to  the  besefit  of  the 
constitutions  which  secures  to  the  accused 
a  right  of  trtaj  by  an  impartial  jury,  i 
do  not  recolleel  the  p  eeise  expressions 
of  Judg^  Chase,  but  I  beiieve  they  were 
that  be  would  lake  care  that  justice, 
should  be  done  the  traverser  in  that  res- 
pect. Believing  that  a  majority,  if  not 
all  of  the  jury,  were  opposed  to  Callender 
in  political  sentiments,  and  thinking  tl  an- 
their  mi  >ds  might  be  made  up  against 
him,  we  wished  to  ask  all  the  jury 
Whether  they  had  formed  an  opinion 
on  "  The  Piospe<5t  Before  Us,"  Judga 
Chase  to!d  us  thjrt  that  was  not  tha 
proper  qu ?3tion  to  put,  but  that  ha 
would  tell  us  what  was.  He  then  8ta'~ 
ed  that  the  proper  question  this  i 
"  Have  you  formed  and  delivered 
any  opinion  on  the  charges  in  the  indict  * 
menu*'  To  ihii  question  '.he  a;  swer  wa* 
necessarily  given  in  the  negative,  be- 
cause none  of  the  jur?  had  seen  this  in* 
diclment.  When  Mr.  Bsset  wa3  called 
up  to  the  book,  by  the  marshall,  he  ma- 
nifested some  re  la  dance  to  serve  on  tha 
jury.  He  said  he  had  made  up  his  mind 
as  to  the  boTk,  and  that  it  came  und<? 
the  sedition  law.  I  do  not  pretend  to 
say  that  thes^  were  his  words  ;  but  that 
is  vhc  impression  on  my  mind.  This 
objeelton  was  overruled  by  the  judge  $ 
a,.d  he  was  asked  whether  he  had  form- 
ed and  delivered  an  op  i  a  Jon  relative  to 
the  cha-ges  in  the  indiclrnent  ?  He  an- 
swered  in    the    regaiive,    and  was  ac 


cnrdingly  sworn  en  the  jury.  In  the 
then  state  of  things,  and  knowing 
the  temper  in  which  the  people  were,  I 
would  not  ask  the  juror  a  single  question 
without  the  permission  of  the  court.  I 
therefore  applied  to  judge  Chase  to  allow 
sne  to  put  a  question  to  the  juror,  I  will 
not  pretend  to  state  his  answer  literally 
but  I  think  it  was  this  ;  «  What  is  the 
question  you  mean  to  put  ?  State  it  ard 
if  I  think  it  a  proper  one,  you  may  pro- 
pound it.  Come  what  is  your  question.' 
Notwithstanding  the  humiliation  I  felt 
in  heing  addressed  in  this  manner,  I  stst- 
>„  :  to  the  court  the  question,  which  I 
cd  to  put  to  tbe  juror.  It  was  : 
Ci  Have  you  formed  or 'delivered  any  opi- 
nio:, concerning  the  book  called  the 
"  Prospect  Before  Us,"  fr6m  which  the 
charges  in  the  indictment  were  extract- 
ed." Judge  Chase  replied,  "  No  sir,  you 
shall  ask  no  sUch  question."  This  is  all 
that  I  recoiled*  relative  to  the  overruling 
the  objection  of  Mr.  Basset,  It  was  ata1- 
edby  Callender  to  h?3  counsel,  that  Col. 
John  Taylor  was  a  material  witness  for 
him.  Luhe  interval,  between  the  finding 
of  tbe  presentment  and  the  trial,  Colonel 
Taylor  was  summoned  to  attend  ;  but  I 
did  not  see  him  until  a  short  lime  before 
the  trial,  and  had  no  opportunity  of  ask 
ing  him  what  lie  could  prove.  After  the 
attorney  for  the  United  Stctss  had  open- 
ed his  case,  and  the  evidence  in  support 
ofthe  prosecution  hid  been  gone  through, 
Colonel  Taylor  was  called  to  the  book 
and  sworn.  Probably  while  he  was 
swearing,  judge  Chase  asked  the  cuunsel 
for  Callender,  what  they  expeQed  to 
prove  by  the  witness.  Mr.  Nicholas 
said,  that  he  did  not  know  what  could  be 
proved  by  him,  but  that  we  expected  to 
prove  what  would  amount  to  a  justifica- 
tion of  one  of  the  charges  :  Tbat  Mr. 
Adams  had  avowed  sentiments  hostile  to 
a  republican  government,  and  that  in  the 
senate  be  had  voted  against  certain  laws. 
I  think  Mr.  Nicholas  observed  that  he 
hoped  it  would  not  be  understood  that  he 
should  be  tied  down  to  this  charge,  but 
shouldexamineCol.TayloTesto  any  thing 
else  he  might  know,  which  would  benefit 
Callender.  Judge  Chase  then  request- 
ed the  counsel  to  reduce  the  questions 
to  writing,  and  submit  them  to  the  in- 
spection of  the  court.  An  objection  was 
made  to  this,  but  it  was  at  length  done, 


and  judge  Chase  declared  the  evidence 
to  be  inadmissible,  on  the  grr  und  that  it 
did  not  go  in  justification  of  one  entire 
charge*  The  judge  was  asked  whether 
wc  might  not  prove  a  part  by  one  wit- 
ness, and  a  part  by  another  :  Judge 
Chase  replied,  that  the  law  was  as  he 
pronounced  it,  and  that  this  could  not  be 
done,  and  that  Colonel  Taylor's  evidence 
did  not;  go  to  pioire  the  whole.  I  observ- 
ed that  I  thought  Colonel  Taylor's  evi- 
dence would  go  to  prove  both  sentences 
of  the  twelfth  charge  ;  that  Mr.  Adams 
was  an  aristocrat,  and  had  proved  s&r- 
viceabie  to  the  British  interest,  in  the 
manner  which  Callender  meant.  The 
judge  did  not  say  in  express  terms  that 
the  position  was  wrong,  but  he  said  that 
the  evidence  was  inadmissible,  and  the 
counsel  for  Callender  knew  it  to  be  so.— 
I  believe  at  the  same  time  he  observed, 
that  our  attempt  was  to  deceive  and  mis- 
lead the  populace  ;  finding  that  the  at- 
tempt which  I  made  to  >erder  service, 
not  to  Callender  but  to  the  cause  which  I 
had  espoused,  instead  r f  proving  service- 
able only,  brought  a  charge  which  I  lit- 
tle expected*  I  said  no  more,  and  the 
evidence  was  rejected.  When  we  were 
requested  by  the  judge  to  reduce  our 
questions  to  writing,  I  felt  no  disposition 
to  do  it,  and  they  were  stated  by  Mr. 
Nicholas.  Before  the  questions  were 
reduced  to  writing,  Mr.  Nicholas  made 
some  remarks  on  the  difference  of  the 
mode  persu-d  on  the  part  of  the  U. 
States,  and  that  the  attorney  lor  the  U» 
States  had  not  been  required  to  state  any 
question  in  writing.  Judge  Chase  re- 
plied :  "  The  attorney,  when  he  opened 
his  case,  stated  what  he  expected  to 
prove  ;  but  although  he  did  this,  we  were 
not  bound  to  do  it."  My  impressions 
are  that  the  word  "  we"  escaped  the 
judge  several  times. 

The  fecond  member  of  the  fourth  ar- 
ticle relates  to  a  refufal  to  poftpone  the 
trial.  In  order  to  procure  a  pofiponement, 
an  affidavit  was  filed  ;  but  whether  regu- 
lar or  not,  I  will  not  pretend  to  fay.  The 
next  member  of  the  article,  relates  to  a 
fubject  about  which  it  is  painful  far  me 
to  speak.  The  judge  is  charged  with  rude- 
nefa  to  the  counfel.  There  were  many 
expreffions  ufed  by  judge  Chafe  which 
were  unufual  to  mc  and  which  I  believe 
to  be  rude. 


So 


Mr.  Harper,  State  the  exp/efsions 
which  were  ufed.  I  presume  that  this 
honorable  court  are  to  judge  of  their  pro- 
priety and  not  you. 

Mr.  Hay.     I  will  ftate  them.    The  Hi  ft 
exprefsion  which  made  a  ftrong  imprefsion 
on  my  mind  was  this  :     In    the    courfe  of 
the  argument  which  we  ufed  to  procure  a 
poflponement,  I  took  as  a  ground  that  the 
law  of  Virgin  a  (heuld  govern  in  the  cafe 
of  Callender.     As  foon  as  I    got   to     this 
part  of  my  argument,  the  judge  gave  me 
to   understand    that    he    thought    I    was 
wrong,  and  the  idea  was  a  wild  notion.     I 
I  have  already  mentioned  the  language  of 
the  judge,  with    refpecl  to  the  admifsion 
of   Colonel    Taylor's    evidence.     It    was 
that  we  knew  the  evidence    to    be    inad- 
mifsible  and  that  our  attempt  was    to  de- 
ceive and  mislead  the  populace.     He  was 
a'fo  pleafed  to  obferve    to  us  ;    '*  gentle- 
men, you  have  been  in  an  error  and  keep 
prefsing  your  mistakes  on  the  court,"  On 
more  than  one  occasion,    he    charged   the 
counfel  with  advancing  doctrines,    which 
they  knew  to  be  wrong-     I  endeavored  to 
fatisfy  the  court  that  the  book  ought  not 
to  be  read  in  evidence,  becaufe  the  indie-1- 
ment  did  not   refer  to    it.     In  the  courfe 
of  my  argument  I  obferved  that  if  the  in- 
dictment referred  to    the  book    and  after- 
wards a    profecution    was    commenced  for 
the    fame    thing,     that   this     profecution 
could  be  plead  in    b^r    to    it  ;   bat    that, 
according   to    the    epinion    to  which  the 
court    feemed     to    incline,   the     situation 
of    the    traverler    would  be    much    more 
hazardous   than    if  the  book    was    refer- 
red to  ;  because    the    traverfer   must    be 
fort  to  particular    evidence   to  prove    the 
profecution    the    fame.     The    judge  was 
pleafed  to  obferve  that  I  knew  this  profe- 
cution could  be  given   in  evidence  in    bar 
to    another    profecution.     I  certainly  did 
know  it  and  was  endeavoring  to   {hew    in 
what  manner  it    might  have   been    done. 
In  the  courfe  of  the  fame    argument,  for 
the  purpofe    of  ihewing  that  my    position 
was    true,  I    observed,     that  the    words 
<J  tenor  and  effect,"  bound  the  party  to  a 
literal  recital,  and  in  fupport  of  chis  posi- 
tion I    quoted  fcveral    au;horiiies.     The 
Judge  interrupted  me  again   and    told  me 
that  I  was  mistaken.     He   faid  that  the 
words    »  tenor  and  effect "  in  an    indict- 
ment did  not  oblige  the  prosecutor  to  give 


more  than  the  substance  of  die  words.  He 
mentioned  that  he  wondered  we  d:^  pot 
contend  for  punctuation  also.  This  latier 
part  appeared  to  me  to  be  intended  for  the 
bystanders.  Mr.  William  Wirt,  who  ap« 
peared  with  me  in  the  defence  of  Callender, 
was  ordered  by  the  judge-  to  sit  down, 
and  the  judge  determined  that  the  coun- 
fel lhould  not  adJrefs  any  arguments  to 
the  jury  on  the  constitutionality  of  the 
fedition  law.  Mr.  Wm.  Wirt,  in  the  courfe 
of  the  few  obfervations  which  he  made, 
stated  a  proposition,  and  then  faid  that 
the  conclusion  was  filogistic.  Judge 
Chafe  faid.  "  a  monsequitur,  sir."  I  do 
not  recollect  any  other  exprefsions  at 
this  time,  with  regard  to  the  interruptions 
of  counfel.  I  cannot  fay  how  often  I  was 
interrupted,  but  I  bekeve  I  can  say  with 
certainty  that  I  was  interrupted  oftener 
by  judge  Chafe  on  the  trial  of  Ca 
than  I  ever  was  during  sixteen  year:  prac- 
tice. During  all  the  trial  I  did  not  hear  the 
voice  of  judge  Giiffin, 

Q,  Were  the  opinions  delivered  by 
judge  Chafe,  without  apparent  coniulta- 
tion  with  judge  Griiiin  ? 

A  Judge  Chafe's  manner  was  generally 
this  ;  after  delivering  his  opinion  he 
would  turn  to  judge  Griffin  and  fay,  "  and 
fuch  is  the  opinion  of.  the  court."  I  recoi- 
led to  have  feen  him  fueak  to  judge 
Griffin,  but  it  did  not  appear  to  be  con- 
cerning the  law. 

Q  Are  you  certain  as  to  the  queftion. 
put  by  the  judge  to  Baftet  ? 

A  I  am. 

Q  Was  a  requeft  made  to  the  court  that 
the  indictment  might  be  read  to  the 
jurors  ? 

A  There  was,  but  the  court  would  not 
furTer  it  to  be  read. 

Q  Has  it  been  the  practice  in  the 
courts  of  Virginia,  for  counfel  to  be  com- 
pelled to  reduce  the  queftions  which  they 
mean  to  propound  to  a  witnefs,  to  writing 
and  fubmit  them  to  the  infpection  of  the 
court  ? 

A  I  have  never  feen  an  infiance  of  the 
kind,  except  in  the  cafe  of  Callender.  I 
believe  I  never  heard  of  fuch  an  iuOance. 
I  do  not  recollect  ever  to  have  read  of 
fucji  an   infiance  before.     I  a£kd  as  the  - 
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profecutor  in  tlie  cafe  of    Logwood,  and 
nothing1  of  that  kind  was  done. 

Q^Upon  what  ground  did  the  counfel 
for  Callender,  attempt  to  introduce  parol 
testimony  of  the  votes  and  proceedings  of 
the  fenate  ?  Were  the  journals  inacccilible 
to  them  ? 

A  Colonel  Taylor  came  into  court  juft 
before  the  jury  were  fworn,  and  we  hr.d 
no  opportunity  of  confultiog  with  him, 
The  quefkions  were  drawn  up  in  a  hurry, 
and,  J  believe,  without  a  reflefetion,  that 
parol  testimony  was  not  the  best  evidence 
of  the  votes  in  the  fenate. 

[Here  Mr.  HUhouse  stated  that  some 
of  the  court  had  retired  from  indisposi- 
tion^ and  moved  an  adjournment,  which 
->;>as  agreed  to,  and  the  court  adjourned 
Until  the  next  day.~\ 


TUESDAY,  February  12. 

The  court  being  called  ; 

Mr.  Randolph  observed  that  they 
would  proceed  with  the  examination 
of  George  Hay. 

Mr.  Kay.  A  very  short  statement 
will  close  my  recollection  of  this  case. 
It  was  the  intention  of  the  counsel  for 
Callender  to  defend  him  on  the  ground 
of  the  unconstitutionality  of  the  sedi-, 
iion  law.  The  gentlemen  who  were 
associated  with  me,  preceded  me  in 
the  argument,  but  were  not  permitted 
to  address  the  jury  on  the  point  I  men- 
tioned,  The  treatment  experienced 
bv  Mr.  Wirt,  I  have  in  some  degree 
related.  He  was  interrupted  two  or 
three  times  by  the  judge,  for  the  pur- 
pose of  telling  him,  that  the  doctrine 
for  which  lie  was  contending,  that  the 
jury  had  the  right  of  determining  the 
law  as  well  as  the  fact,  was  true.  Mr, 
Wirt  then  stated,  that  the  constitution 
was  the  supreme  law  of  the  land, 
judge  Chase  told  him  there  was  no 
necessity  of  proving  that.  Mr.  Wirt 
then  went  on  to  argue,  that  if  the  con- 
stitution was  the  supreme  law,  and  if 


the  jury  had  a  right  to  determine  both 
law  and  factof  the  case,  the  concl  usi- 
on  was  perfectly  syllogistic,  that  the 
jury  had  a  right  to  determine  upon  the 
constitutionality  of  the  law,  It  was  at 
this  time  that  the  judge  addressed  him 
in  the  words  which  I  have  mentioned, 
that  it  was  '*  a  non  sequitur."  At  the 
same  time  he  bowed  with  an  air  of  de-, 
rision.  Whether  Mr.  Wirt  said  any- 
thing after  this,  I  do  not  recollect. 
After  Mr.  Wirt  sat  down,  I  arose  and 
addressed  myself  to  the  court,  and  sta- 
ted, that  I  addressed  my  arguments  to 
to  them,  and  them  alone,  and  that  I 
did  not  Avish  to  be  heard  by  the  jury. 
This  observation  was  intended  as  a 
sort  of  reply  to  the  observation  of  the 
judge,  that  our  arguments  were  intend- 
ed for  the  populace.  I  did  not  attempt 
to  address  thejuryonthe  unconstitu- 
tionality  of  the  law  ;  but  I  addressed 
myself  to  the  court,  in  order  to  con- 
vince them  that  I  had  a  right  to  do  it. 
Altera  very  short  time  I  was  interrupt- 
ed by  the  judge,  and  asked  a  question, 
which  I  conceived  a  very  unnecessary- 
one.  I  stated  to  the  court,  in  terms  as 
distinct  as  I  could,  the  specific  purpose 
for  which  I  meant  to  contend.  I  think 
it  was,  that  the  jury  had  a  right  to  de- 
termine every  question  which  was  to 
determine  the  guilt  or  innocence  of  the 
traverser,  The  judge  asked  me  whe- 
ther I  laid  down  this  doctrine  in  civil 
as  well  as  criminal  cases  ;  because, 
said  he,  "If  you  do,  you  are  wrong." 
I  replied,  that  I  considered  it  universal- 
ly true,  but  that  it  was  sufficient  for 
my  purpose  if  it  applied  to  criminal 
cases  only.  I  went  on  as  well  as  I  was 
able  with  the  argument,  when  I  was  a- 
gain  interrupted  by  the  judge.  Wha<f 
the  circumstances  were  or  the  words 
used,  I  do  not  recollect.  I  believe  that 
I  was  interrupted  more  than  twice. 
My  impressions  then  being  that  I 
should  be  obliged  to  undergo  more  hu- 
miliation than  I  conceived  necessary, 
1  retired  from  the  bar.  WTien  Judge 
Chase  found  I  was  about  retiring,  he 
told  mc  to  go  on.     I  told  him  that  I 
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would  not,  Ke  said  that  there  was  no 
necessity  for  my  being  captious.  I  re- 
plied that  I  was  not  captious,  and  that 
I  would  not  proceed,  and  immediately 
retired  from  the  bar,  and  I  believe  from 
the  room  in  which  the  court  was  held. 

Questions  by  Mr.  Randolph. 

Did  any  circumstances  occur  con- 
cerning a  witness,  and  what  were  the 
observations  made  by  the  court  ? 

A  I  recollect  a  circumstance  which 
occurred,  when  a  witness  was  brought 
forward  to  deliver  his  evidence.  I 
stated  that  I  understood  {hat  one  of  the 
witnesses  brought  forward  to  prove  the 
publication  of  the  "  Prospect  before 
us,"  was  the  man  who  was  employed 
by  Callender  to  print  it.  Understand- 
ing that  this  man  was,  in  point  of  law, 
equally  criminal,  I  observed,  that  if 
any  of  the  witnesses  were  implicated 
in  the  charge,  that  they  were  not  bound 
to  give  evidence.  Judge  Chase  said 
that  these  observations  were  correct, 
but  the  witnesses  might  rest  satisfied 
that  they  should  not  be  prosecuted  if 
they  choose  to  give  evidence.  I  do 
not  recollect  that  the  attorney  said  any 
thing  on  the  subject.  In  consequence 
of  this  assurance  of  the  judge,  the  gen- 
tleman, whose  name  I  think  was  Rind, 
gave  in  his  evidence.  It  appeared  by 
his  evidence  that  he  had  been  employed 
by  Callender,  and  did  print  a  part  of 
the  Prospect. 

Q  Was  there  any  reference  made 
to  the  act  of  Virginia  concerning  the 

issuing  of  process  ? 

A  There  was  a  general  reference 
made  to  the  act,  but  not  a  specific  one  : 
on  the  motion  for  a  continuance,  I  ob- 
served that  the  procedure  was  not  in 
conformity  with  the  laws  of  Virginia. 
That  the  process  used  ought  to  have 
been  a  summons,  returnable  to  the 
next  court,  and  that  during  the  interval 
the  accused  had  it  in  his  power  to  col- 
lect his  evidence  and  prepare  for  trial. 
i  think  it  probable,  that  some  other 
observations  might  have  been  made  j 


but  for  the  observations  of  the  judge, 
on  the  argument  which  I  used,  that 
the  jury  had  a  right  to  assess  the  fine, 
the  judge  said  it  was  a  wild  notion, 
when  applied  to  the  courts  of  the  Unit- 
ed States.  If  it  had  seemed  to  be  the 
opinion  of  the  court  that  the  laws  of 
Virginia  were  the  rule  of  conduct  for 
them,  we  should  not  have  been  at  the 
trouble  of  filing  an  affidavit  for  a  conti- 
nuance of  the  case. 

Q  Did  you  ever  know  a  case  si- 
milar to  that  of  Callender's,  where  a 
capias  issued  as  the  first  process  ? 

A.  This  relates  to  a  branch  of  ju- 
risprudence, with  which  I  am  but  little 
acquainted.  I  believe  however^  that 
the  invariable  practice  is,  for  a  sum- 
mons to  issue  returnable  to  the  next 
court.  It  is  not  usual  to  try  the  cause 
at  the  second  term,  when  the  defendant 
appears  and  pleads  not  guiUy. 

Q  Did  you  rely  on  nothing  else  for 
a  continuance  but  the  affidavit  ? 

A  The  argument  w.  s  founded  in 
part  on  the  affidavit  of  the  traverser,  and 
upon  our  not  being  prepared  to  discuss 
the  constitutionality  of  the  sedition 
law,  and  the  question  whether  the.  jury 
had  a  right  to  determine  it.  1  also 
stated  that  the  doctrine  of  libels  was 
unusual  to  me,  and  that  I  wished  icr 
time  to  examine  into  it. 

George  Uai/  cross  examined  by  Mr, 

Harper. 

Q  You  have  said  that  you  did 
appear  to  defend  the  cause  and  not  the 
man,  explain  your  meaning  I 

A  It  i  s  unple  as  ant  for  me  to  ans  wer 
that  question,  but  I  will  do  it. 

Q  I  will  put  it  in  more  general 
terms.  Was  it  the  cause  of  Callender 
or  some  other  cause  ? 

A  The  cause  which  I  alluded  to 
was  the  cause  of  the  constitution,  which 
I  most  religiously  behaved  to  have 
been  violated  by  the  passage  of  the  se- 
dition law,  and  I  intended  to  defend 


38 


Callender  so  far  as  he  was  connected 
With  the  constitution. 

Q     Was  this  your  sole  object  ? 

A  It  was  my  chief  object.  I  had 
determined  that  if  any  person  should 
be  prosecuted  for  a  violation  of  the  se- 
dition law,  to  step  forward  and  defend 
him. 

Q.  You  have  said  that  you  referred 
generally  to  the  law  of  Virginia,  but  not 
particularly.     Explain  your  meaning. 

A  My  meaning  was  that  I  did  not  say 
"  By  an  act  entitled  an  act,  and  passed 
on  a  particular  day  it  was  enacted,"  but 
I  said  that  by  the  laws  of  Virginia,  a  de- 
fendant was.  not  ruled  to  trial  during 
the  term  in  which  the  presentment  was 
made  against  him.  ■  • 

Q  On  the  subject  of  colonel  Tay- 
lor's testimony,  did  not  Judge  Chase 
request  Mr.  Nelson,  the  district  at- 
torney, to  let  the  evidence  go  to  the 
jury  ? 

A  I  think  I  have  some  recollection 
of  it.  but  I  cannot  state  it  accurately. 

Q  Did  not  Judge  Chase  offer  to 
postpone  the  trial  of  Cidlender  for  a 
month  ? 

A  I  have  heard  it  said  since  the 
trial,  but  I  have  not  the  slightest  recol- 
lect! o  a  of  any  thing  of  the  kind.  It 
♦vould  have  been  the  wish  of  the  coun- 
sel for  Callender  to  have  had  the  cause 
postponed.  If  I  had  heard  the  offer, 
I  should  gladly  have  acceded  to  it.    . 

Q  Did  the  counstl  ask  for  any 
other  postponement  but  the  one  until 
the  next  term  ? 

A  I  do  not  recollect  that  they  did. 
Judge  Chase  did  offer  to  postpone  it  for 
a  day  on  account  of  Mr.  Giles's  ab- 
scence. 

Q  Did  the  witnesses  who  were 
brought  forward,  express  a  reluctance 
to  give  their  testimony  ? 

A     They  came  forward  voluntarily. 


John  Taylor  sworn. 

Mr.  Randolph.  We  wish  you  to 
state  what  fell  under  your  observation 
at  the  trial  of  Callender,  and  especially 
with  regard  to  the  rejection  of  your 
testimony. 

Mr.  Tauhr.  With  relation  to  my 
testimony  being  rejected,  I  was  sum- 
moned and  sworn  as  a  witness  in  be- 
half of  Callender.  When  I  was  sworn 
Judge  Chase  asked  the  counsel  for  Cal- 
lender v.  hat  they  expected  to  prove  by 
the  witnesses.  I  do  not  recollect  the 
answer,  but  the  judge  directed  the 
questions  to  be  reduced  to  writing,  and 
submitted  to  the  inspection  of  the 
court, — this  having  been  done,  Judge 
Chase  declared  that  I  should  not  be  ex- 
amined. I  did  not  give  any  intimation 
of  what  I  should  be  able  to  prove,  ei- 
ther to  Callender  or  his  counsel.  Af- 
ter Judge  Chase  declared  that  I  should 
not  be  examined,  he  turned  to  Judge 
Griffin  and  spoke  to  him,  who  replied 
in  so  low  a  tone  of  voice  that  I  was  not 
able  to  hear  what  he  said.        *» 

Q  Upon  what  ground  was  your 
testimony  rejected  ? 

A  The  judge  said  that  the  testi- 
mony was  inadmissible,  because  it 
would  not  prove  the  truth  of  any 
charge. 

Q,  Did  you  observe  any  thing  un- 
usual in  the  manner  of  the  court  ? 

A  The  business  was  commenced, 
with  a  motion  for  a  continuance.  The 
interruptions  of  the  counsel  were  fre- 
quent, but  I  do  not  recollect  the  ex- 
pressions used  by  the  judge.  The  ef- 
fect of  them  was  a  considerable  degree 
of  laughter  among  the  audience.  I 
thought  the  interruptions  were  in  a  high 
degree  imperious,  satyrical  and  witty. 

Q  Was  there  any  thing  unusual  in 
the  manner  of  the  counsel  ? 

A  I  did  not  observe  :  nor  did  I 
see  any  thing  of  anger  on  the  part  of 
the  court. 
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O  You  have  said  that  the  manner 
of  the  judge  was  imperative  ;  do  you 
mean  that  it  was  imperious  ?  (here  the 
witness  hesitated.) 

Q     Or  rude  ? 

A  It  appeared  to  be  well  calculated 
to  abash  and  disconcert  the  counsel, 
and  it  had  that  effect ;  for  the  audience 
enjoyed  considerable  mirth  at  the  ex- 
pense of  the  counsel,  but  I  did  not  see 
the  latter  laugh. 

Q  Do  you  recollect  any  thing  re- 
lative to  the  overulingthe  objection  of 
Basset  to  serve  on  the  jury  ? 

A  I  do  not  recollect  the  expressions 
of  Mr.  Basset,  but  I  think  he  stated 
that  he  was  opposed  to  Callender. 
The  judge  asked  him  whether  he  had 
any  prepossession  against  the  indict- 
ment. Basset  replied  that  he  had  ne- 
ver seen  the  indictment,  and  the  judge 
ordered  him  to  be  sworn  on  the  jury. 
In  this  decision  the  opinion  of  Judge 
Griffin  did  not  appear  to  have  been 
asked. 

Q.  You  have  been  a  long  time  in 
the  practice  of  the  law  ? 

A  A  few  years  only  ;  I  believe 
about  seven. 

Q  Have  you  ever  known  a  capias 
to  issue  in  an  offence,  not  capital,  and 
the  party  to  be  ruled  to  trial  the  same 
term  at  which  the  presentment  is  made 
by  the  grand-jury. 

A  I  answer  the  question  in  the  ne- 
gative ;  but  I  have  never  directed  my 
attention  to  criminal  cases. 

Q  Has  it  been  the  practice  for 
counsel  to  be  compelled  to  reduce  their 
questions  to  writing  ? 

A  I  never  saw  it  practised  as  it 
was  in  the  case  of  Callender.  I  have 
seen  it  done  when  questions  arose  on 
the  question  itself. 

Q  Do  you  recollect  any  request  of 
the  judge  to  the  attorney,  to  allow  tes- 
timony to  go  to  the  jury. 

A  After  as  much  discussion  had 
taken  place  as  I  have  mentioned,  Mr. 


Chase  did  express  some  such  idea  ; 
but  the  attorney  expressed  his.  dissent 
to  it.  The  request  was  made  in  a  ve- 
ry feeble  manner  by  the  judge. 

j'ohn  Taylor  cross  examined  by  Mr. 
Harper. 

Q  You  have  said  that  you  consi- 
dered the  conduct  of  the  court  as  tend- 
ing to  abash  the  counsel.  Did  it  ap- 
pear to  have  been  so  intended  by  the 
court  ? 

A  I  thought  it  was,  and  that  it  had 
that  effect. 

Q.  Did  you  consider  the  opinion 
against  the  motion  for  a  contiuuance 
as  made  with  the  concurrence  of  judge 
Griffin  ? 

A  The  general  appeared  to  be,  to 
give  the  opinion  without  consulting 
Judge  Griffin,  but  to  this  rule  there 
were  exceptions.  I  know  not  whether 
this  was  one  or  not. 

Philip  Norbornc  Nicholas  sworn. 

Mr.  Nicholson.  Please  to  state  your 
knowledge  relative  to  the  trial  of  Cal- 
lender. 

Mr.  Nicholas.  In  the  month  of 
May,  1800,  the  circuit  court  sat  in 
Richmond,  and  was  composed  of 
Judges  Chase  and  Griffin.  I  believe 
that  Judge  Chase  sat  alone  for  some 
time.  On  the  first  day  of  the  court, 
Judge  Chase  delivered  a  charge  to  the 
grand  jury,  in  which  he  spoke  of  offen- 
ces against  the  sedition  law.  The  same 
day  the  grand  jury  returned  with  a 
presentment  against  James  Thompson 
Callender,  as  the  author  of  abcok  called 
the  "  Prospect  before  us."  The  indict- 
ment was  sent  up  to  the  grand  jury  the 
same  day,  and  a  true  bill  returned. 
Callender  then  lived  in  Petersburgh, 
and  process  was  issued  against  him. 
My  impression  always  has  been  till 
lately,  that  the  process  was  a  warrant 
for  his  apprehension.  It  was  said  for 
several  days  that  Callender  could  not 
be  found ;  at  length,  however,  he  was 
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foi   .     a    I  brought. by  the  Marshal  to     came,  I  observed  that  I  should  chitf- 
K,  very  mu  h     lenge  the  array  because  on<     fth< 

a:      -  y  had  made  use  of  exprei 

co  tl  -v  ti J     to  Call ender,  and  referred  as  ;  uthori iy 

a  go  at  large,     to  trials   per  puis.     Judge  Chase  ob- 

I  a  converaa-     served  that  it  was  not  the  best  authori- 

ti  d  told  him  we  were     ty,  and  sent  for  Coke  upon  Littleton: 

r  r  him  our  professional     It  having  been  brought,  he  cast  his  eye 

a  •.     lie  stated  to  us  that  it  was     over  a  part  of  it,  and  observed  that  the 

i  ible  for  him  to  go  into  a  trial     law  was  clear,  and  that  the  array  could 

■    } ,  and  we  prepared  an  affidavit,     not  be  challenged  for  such  a  cause,  but 
■   which  he  stated  the  absence  of  a     that  we  might  cause  each  juror  to  be 
number  of  witnesses,  which  were  mate-     examined  on  oath,  as  to  his  expressi- 
ng to  his  defen.ce,  and  also  some  books     ons.     In  consequence  of  this  we  pro- 
which  he  had  not  in  his  possession,  and     cecdcd  to  examine  the  ury.,.      To  the 
that  his  counsel  were  not  prepared  for     following  question  put  by  the  court,  the 
trial,  even  had  the  witnesses  been  pre-     first  juror  answered  in  the  negative. 
sent.     A  motion  founded  on  this  affi-     It  was — "  Have  you  formed  and  deli- 
davit  was  made  for  a  continuance,  and     vered  any  opinion  on  the  charges  con-' 
argued,  with  considerable  zeal,  by  the     tained  in  the  indictment  ?"     Mr.  Hay 
counsel  who  appeared  for  Callendcr.     requested  the  permission  of  the  court  to7 
The  principal  ground  taken  was,  that     ask  the  jurors,  whether  they  had  ever 
by  the  constitution  the  party  accused     formed  an  opinion  as  to  the  "  Prospect 
had  a  right  to  compulsory  process,  to     before  Us,"  from  which  the  charges  in 
procure  the  attendance  of  his  witness-     the  indictment  were  extracted.     Judge 
es.    The  judge  did  not  decide  the  mo-     Chase  replied,  that  his  was  the  only 
tion  or.  that  day,  but  gave  a  strong  opi-     proper  question,  and  that  an  opinion 
nion  against  it.     He   said  he  had  no     must  be  delivered  as  well  as  formed* 
objection  to   postpone  the  trial  until     Mr.  Hay  then  requested  that  the  indict- 
such  of  the  witnesses  as  could  be  pro-     ment  might  be  read  to  the  jury.     Judge 
cured,    during    the    term,    might  be     Chase  refused  it,  and  observed  that  he 
brought  to  court.     On  the  next  day  we     had  indulged  us  as  much  as  he  could. 
renewed  the  motion  for  a  continuance,     The  eighth  juror  which  was  called,  wa 
and  argued  it  with  considerable  zeal,     John  Basset.     I  believe  he  was  asked 
being  confident  that  we  could  not  do     the  previous  question,  and  his  reply 
justice  to  Callender  if  we  proceeded  to     was  that  he  had  never  seen  the  indict- 
trial  that  term.     Mr.  Hay  stated  the     ment,  but  stated  that  he  wished  to  be 
law  of  Virginia,  by  which  the  jury  had     excused  from  serving  on  the  jury,  be- 
the  right  cf  assessing  the  fine,     judge     cause  he  had  formed  and  delivered  an 
Chase  said  that  that  was  a  wild  notion,     opinion  that  the  "  Prospect  before  Us," 
when  applied  to  the  courts  of  the  Unit-     came  under  the  sedition  law.      Mr. 
eel  States,  and  told  the  attorney  that  he     Chase  observed  that  he  was  a  good  ju- 
need  not  reply  to  our  arguments,  be-     ror,    and  he  was  accordingly  sworn, 
cause  the  affidavit  did  not  state  that  the     The  evidence  on  the  part  of  the  United 
witnesses  could  prove  the  truth  of  all     States  was  then  called,  and  a  number 
the   charges,  and  therefore,  that  the     of  witnesses  appeared,  and  among  the 
cause  could  not  be  continued.     I  be-     rest  William  A.  Rind,  who  had  been 
lieve    he   concluded  by   ordering  the     engaged  in  printing  the  book.     Mr. 
marshal  to  call  the  jury.     The  jury     Hay  observed,  that  some  of  the  wit- 
were  then  called  to  the  book,  when  they     nesses  might  criminate  themselves,  and 


A.l 


ghat  if  any  of  them   were  engaged  In    the  laws  of  Virginia  were  in  force  "r 

the  publication  of  the  work,  they  were 
not  bound  to  give  evidence.  Judge 
Chafe  obferved,  that  the  gentlemen  was 
.correct  as  to  the  law,  but  if  the  wit- 
neffes  chore  to  give  evidence,  that  they 


■<■>. 


[he courts  of  the  United  Sti  es  ittihg 
in  Virginia.  That  by  the  mmmon  law 
of  England,  which  had  ben  adopted 
in  Virginia,  the  jury  had.  a  right  to  de- 
cide on  the  law   as  well  .is  the  f.>ct  in. 


might   reft  fatisfied  that  they    would  criminal  cafes,  and  therefore 'the  v  had 

not    be    profecuted.      The    witneffes  a  right  to  judge  of  the  Gonitirationali- 

were  fworn  and  Mr.  Hind  proved  that  ty  of  a  law.      SV'r.   Chafe    bid,   "   fit 

he  printed  a  part  of  the  work.      The  down  fir."    Mr.  Wirt  obferve-'  that  he* 

evidence  on  the  part  of  the  U.  States  was  going  on.     Mr   Chafe  faid,  «  no 

being  clofed,  thecounfel  for  Calleuder  fir,   I  am  going  on."  Judge  Chafe  then 


wifhed  to  examine  colonel  JohnTaylor, 
and  he  was  fworn  in  chief.  Mr. 
Chafe  afked  what  we  meant  to  prove 
by  that  witnefs.  We  replied,  that  we 
did  not  know  exactly, but  that  we  mea  t 


read  anipM",  in  which  he  d,J.  .  red, 
that  observations  of  this  kind  muit  be 
made  to  the  court.  Mr.  Wirt  then 
addreffed  the  court,  and  stated  that  ire 
had    not    prepared    hirflfelf    upon    the 


to  aHc  him  whether  he  .had  not  heard  qucltion,  but  he  conceived  the  point 
Mr.  Adams  exprefs  ariflocratical  fen-  to  be  fettled  that  the  jury  had  a  right 
timents,  2nd  whether  Mr.  Adams  did  of  deciding  on  the  law  on  criminal  ca- 
not  while  vice-prefident,  vote  in  the  fes.  Mr.  Chafe  faid  that  the  jury  was 
fenate  againft  the  law  for  fequeftrating  to  decide  the  law.  Mr.  Wirt  th  ri 
Britifh  debts,  and  the  law  to  fufpend  faid,  "  if  the  jury  have  a  right  to  de- 
the  commercial  intercourfe  between  cide  the  law,  and  the  conititution  is 
the  United  States  and  Great  Britain,  the  fupreme  law,  the  conclufion  is  per*- 
Judge  Chafe  faid  that  we  muft  reduce  feclly  fylogiftic,  that  the  jury  have  a 
our  queftions  to  writing.  I  obferved  right  to  determine  the  conftitutionality 
that  it  was  a  practice  unufual  in  the  of  a  law."  Mr.  Chafe  replied,  "  a 
(late  courts,  and  in  the  prefent  cafe  ndnfejquitury  fir;"  upon  which Mr.  Wirt 
would  be  extremely  improper,  becaufe  immediately  fat  down.  I  followed  him. 
we  did  not  know  what  colonel  Taylor  and  was  not  interrupted  by  the  judge, 
might  prove.  Mr.  Chafe  replied,  that  Mr.  Hay  followed  me,  and  obferved, 
his  requifition  muft  be  complied  with,  that  the  jury  had  a  right  to  decide  the 
and  I  accordingly  reduced  thequeitions  law.  Mr.  Chafe  afked  him  whether 
to  writing — they  were  as  has,,  been  he  meant  in  civil  as  well  as  criminal 
listed.  Mr.  Chafe  with  coniiderable  cafes,  becaufe  if  he  did,  he  was  wron'j. 
promptitude  declared,  that  the  witnefs  Mr.  Hay  replied  that  he  conceived  the 
could  not  beexamined becaufe  he  could  propolidon  to  be  univerfally  true  ;  but 
not  prove  the  truth  of  the  whole  oi:  that  it  was  fufficient  tor  his  purpofe  if 
any  one  charge,  upon  which  colonel  it  applied  to  criminal  cafe?.  He  then 
Taylor  left  the  court.  The  evidence  proceeded  a  little  further*  and  was  a- 
being  clofed,  the  counfel  for  the  United  gain  interrupted  by  the  judge.  Mr. 
States  commerced  very  largely  to  the  Hay  then  Hoped,  folded  up  his  papers 
jury  on  the  enormity  of  the  offence,  and  left  the  court-  and  we  left  it  at 
After  he  had  finished,  Mr.  Wirt  role  the  fame  time.  What  happened  af- 
and  addreffed  the  court,  and  obferved  terwards  I  know  not. 
that  the  fituation  of  the  counfel  for  — 
Callender  was  a  very  embarrafling  ^hwjtiotfs  hy  Air.  Randolph. 
one.  Mr.  Chafe  told  him  that  he  muit  O.  When  vou  Hated  your  objecti- 
ng reflect  on  the  court.  Mr.  Wirt  ons  10  being  compelled  to  reduce  voir 
then  addreffed  the  jury.  lie  began  by  qu  Itiops  to  writing,  and  obferved  that 
obferving,  that  bv  an  zCi  of  Congrela,  the  profecutor  had  not  been  compelled 

H 
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to  do  it,  what  was  the   reply  of  Mr. 
Chafe  ? 

A.  He  faid  that  the  counfel  for  the 
United  States  had  ftated  when  he  o- 
pened  the  cafe,  what  he  expetted  to 
prove  by  his  witnefles. 

Q^  Did  you  hear  any  offer  on  the 
part  of  the  judge  to  poftpone  the  trial 
for  one  month  ? 

A.   I  did  not. 

Q^Was  the  diflricl  judge  confult- 
ed  when  the  opinions  of  the  court 
were  given  ? 

A.  I  do  not  recollecl  to  have  heard 
his  voice  except  when  the  evidence  of 
colonel  Taylor  was  rejected. 

Q\_  Did  Mr.  Chafe  ufe  rude  expref- 
fions  towards  the  counfel  ? 

A.  It  is  very  difficult  for  me  to  an- 
fwer  that  queftion.     I  will  relate   the 
facls   as  well  as  I  recollecl:  them.     I 
remember  that  when   the  court  over- 
ruled   the  teftiinony   of    colonel  Tay- 
lor, judge  Chafe  made  ufe  of  this  ex- 
preffion  :   "  The   counfel  for   the  tra- 
veler know   the   evidence  to  be  inad.- 
miffible,    and   with  to  miflead  and  de- 
ceive  the  populace-,     and   they   keep 
preffing  their  miftakes  upon  the  court." 
He   feveral  times   appeared  to  wiflh  to 
throw  the  counfel  into  ridicule.      Mr. 
Hay  attempted  to  prove  that  the  words 
ought  to  have' been  fet  forth  in  the  in- 
dictment  literally      Mr.    Chafe    faid, 
"  what  the  gentleman  has  faid  is  not 
law,  he  contends  that  the  extracl  ought 
to  have  been  fet  forth  in  the  indictment 
verbatim  ct  literatim.     I  wonder  he  had 
not  contended  that  it  ought  to  hzetpunc- 
tuatim  alfo."      Mr.  Hay  was  contend- 
ing, that  in  all  the  precedents  which  he 
had  feen  concerning   indictments  for 
libels,   that  the  title  of  the   book   was 
mentioned.     Mr.  Chafe   faid   that   he 
remembered  the  cafe  of  "  The  Nun  in 
her   Smock"  where  the  title  was  men- 
tioned, but  that  it  was  not  neceffary. 

Q\__  You  fay  that  when  the  evidence 
of  coionel  Taylor  was  rejected,  that 
judge  Griffin  concurred.  Was  his  opi- 
nion alked  before  or  after  the  evidence 
was  declared  to  be  inadmiffible? 


A.  It  was  after. 

Q^  Did  any  of  the  counfel  objeel  to 
any  of  thofe  opinions  being  the  opini- 
on of  the  court  ? 

A.  Not  at  that  time.  I  recollecl 
that  the  morning  that  Callender  was 
fentenced,  a  gentleman  rofe  and  afked 
whether  that  was  the  opinion  of  the 
court  ;  and  judge  Griffin    replied  yes. 

0\^  Were  you  at  the  time  of  the  tri- 
al of  Callender,  attorney  general  of  the 
Hate  of  Virginia  ? 

A.  I  was. 

Q\^  Did  judge  Chafe  when  fpeaking 
of  you  make  ufe  of  the  term,  "  young 
man"  or  "  young  gentleman." 

A.  I  believe  he  did  apply  the  term 
t(  young  gentleman"  to  me.  I  had  for- 
got upon  what  occafion,  but  upon  con- 
verfing  with  Mr.  Robertfon,  who  took 
the  ftenographical  account  of  the  trial. 
I  believe  it  was  when  colonel  Taylor's 
evidence  was  rejecled.  I  think  he  ap- 
plied to  the  diflricl  attorney,  and  faid, 
that  he  had  been  fo  importuned  by 
the  young  gentleman,  that  he  wifhed 
Mr.  Nelfon  would  fuffer  the  evidence 
to  go  to  the  jury  ? 

O^  Is  it  ufual  in  the  courts  of  Vir- 
ginia, in  cafes  lefs  than  capital,  to  ifiue 
a  capias  and  take  the  party  into  cufto- 
dy  ? 

A.  The  praclice  is  to  ifiue  a  fum- 
mons,  and  I  do  not  recollecl  an  in- 
ltance  where  a  capias  has  iffued,  in 
the  firft  inftance.  'J  he  ufual  praclice 
is  for  the  fheriffto  keep  the  fummons, 
and  not  to  ferve  it  until  juft  before 
the  fitting  of  the  court,  but  the  party 
is  never  ruled  to  triai  the  firft  term. 

CX  Did  the  counfel  for  the  traverf- 
er,  refer  to  the  law  of  Virginia  ? 

A.  I  believe  not  particularly.  Mr. 
Hay  referred  to  it  generally. 

G\^  Why  did  not  the  counfel  refer 
to  it  i 

A.  I  do  not  recollecl.  I  had  juft 
began  to  praclice  in  the  federal  court ; 
but  I  do  fuppofe  that  the  reafon  was 
becaufe  the  judge  had  expreffed  an  o- 
pinion  that  the  atl  of  Virginia  did  not 
apply. 
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Philip  Norborne  Nicholas,  crofs-examincd 
by  Mr.  Harper. 

CK_  Did  judge  Chafe  ufe  the  term 
"  we,"'  as  connecting  himlelf  with  the 
profecutor  ? 

A.  I  fo  conGdered  it. 

Q^  Bid  the  witneffes  who  were 
brought  forward,  and  who  were  con- 
cerned in  the  publication  of  the  book, 
exprefs  any  unwillingnefs  to  give  evi- 
dence ? 

A.  I  believe  they  did  not. 

Q^  Is  it  not  an  ufual  thing  for  the 
court  to  promife  a  witnefs  that  he  {hall 
not  be  profecuted  ? 

A.  I  never  knew  an  inftance  of  the 
kind. 

Q^  What  caufed  the  fecond  inter- 
ruption of  Mr.  Hay  ? 

A.  I  do  not  recollect. 

fShieJlion  by  Mr.  Randolph. 

Q^  Was  not  Mr.  Hay  interrupted 
more  than  twice  ? 

A.  He  was  interrupted  a  number  of 
times. 

Jchn  Thompfon  Afafon,  fworu. 

Mr.  Randolph.  It  has  been  conce- 
ded by  the  refpondent  and  mud  be  ac- 
knowledged by  every  perfon,  that  the 
quo  animo  in  which  thefe  tranfactions 
were  done,  has  an  important  bearing 
on  the  conftruction  to  be  given  to  his 
conduct.  I  therefore  with  to  afk  this 
quelticn  of  the  witnefs: — Did  you  ever 
hear  Mr.  Chafe  utter  any  expremon.s 
relative  to  Caliender  and  the  counfel  at 
the  Virginia  bar  ? 

A.  I  beg  leave  toobferve,  that  I  ex- 
pected to  be  examined  relative  to  a 
charge  delivered  by  judge!  Chafe  to  the 
grand  jury  at  Baltimore,  ana  this  q;;ef- 
tion  did  not  occur  to  me.  1  have  a 
very  indiitin£t  recollection  of  a  con- 
versation with  judge  Chafe,  and  it 
was  had  in  a  manner  which  makes  it 
extremely  painful  to  me  to  relate  it  ; 
but  as  I  am  under  the  folemn  obligati- 
on of  an  oath,  I  will  relate  it  as  well 
as  I  recollect.  Judge  Chafe  prefided 
»£  a  circuit  court  held  at  Armapoiis  in 


May,  1800.  During  the  term,  a  man 
by  the  name  of  Saunders,  was  fried 
and  convicted  for  robbing  the  poft-of- 
fice.  When  fetatence  was  palled  on 
him,  and  he  was  taken  out  of  court  o 
receive  it,  the  crowd  at  the  door  w:  s 
fo  great,  that  we  who  were  in  the 
court  houfe  could  not  get  out.  v  Judge 
Chafe  had  at  that  term  delivered  a 
farewell  addrefs  to  the  grand  jury.  A 
Gonverfation  took  place  in  the  court 
houfe  which  was  altogether  jocular, 
and  I  have  mentioned  it  to  no  human 
being  before.  Judge  Chafe  alked  me 
if  I  had  fee n  the  "  PtofpeSI  before  Us," 
I  replied  that  I  had  not,  nor  did  I  ever 
wifh  to  fee  it.  He  obferved  that  Mr. 
Martin  the  attorney  general  of  Mary- 

>      o  J 

land  had  fent  it  to  him,  and  that  Mr. 
Martin  had  fcored  the  paffages  that 
were  libellous,  and  that  he  mould  car- 
ry it  to  Richmond  with  him  ;  and  that 
ii  the  commonwealth  of  Virginia  was 
not  utterly  depraved,  or  that  if  a  jury 
of  honeft  men  could  be  found  there, 
he  would  puniih  Caliender.  He  faid 
he  would  teach  the  lawyers  in  Virgi- 
nia the  difference  between  the  liberty 
and  the  licentioufnefs  of  the  prefs. — 
Judge  Chafe  further  obferved,  that  he 
was  as  great  a  friend  to  the  liberty  of 
the  prefs  as  any  man,  but  as  great  an 
enemy  to  its  licentioufnefs. 

John  Heath,  fworn.  ' 
Mr.  Randolph.     Pleafe  to  (late  any 
thing  whicl-  you  may  know  relative  to 
the  trial  of  James  Thompfon  Calien- 
der. 

Mr.  Heath. '  I  was  one  of  the  coun- 
fel at  the  bar  of  the  circuit  court,  but 
was  not  concerned  for  Caliender.  I 
had  occafion  to  apply  to  the  court  for 
an  injunction  in  the  cafe  of  a  Mr. 
John  Gordon,  at  the  fuit  of  a  mer- 
chant in  Baltimore.  The  motion  which 
I  made  was  not  decided  on  that  day, 
and  I  thought  I  would  apply  to  jud<ge 
Chafe  the  next  morning  at  his  cham- 
bers. I  accordingly  went  there  the 
next  morning  for  the  purpofe  of  re- 
monltraiing  with  him  on  the  propriety 


u 


or  granting  the  injunction,  and  found  he  obferved,  "  the  marflial  has  return- 

fhe  judge  alone.      While  I  was  there,  ed  without  him,   1   am  afraid  that  we" 

r,  .    Randolph,  the  then    marlhal  or'  mall  rfot  be  able  to  get  the  damned  raf- 

Virginia,  came  in  ;  he  held  a  paper  in  cal  this  court." 
his  hand,   and  judge  Chafe  aiked  him 


what  it  was  Mr.  Randolph  replied, 
that  it  war  a  pannel  of  the  jury  to  try 
v.  [lender*  Jud^e  Chale  then  afked 
him  if  lie  had  any  of  thofe  creatures 
or  people  called  democrats  on  it.  I\ir. 
■  -  .1  do  ph  j  Ltd  d  lor  a  moment,  and 
but  for  a  moment,  and  then  replied, 
that. he  made  no  discrimination,  judge 
C  nc  fold  him  to  look  over  the  panne! 
if  here  were  any  oi  that  dcfcription, 
ftrike  them  i  ff,  This  vv.is  after  the 
jndiwtnitnt  was  found  againft  Calen- 
der. 

Ti:e  court  then  ad'.ourneu. 


Wednesday,  February  13. 
j  awes    Iriplett    Jworn. — Examined  by 
'  [jr.    Randolph,. 
O-   Do  you  know  any  thing  relative 
to  th    .   -  i)  oi  Cailender  ? 

I  know  or  no  facts   which  took 


Q.   Did    you   read    the    book   when 


A. 


uiing  the  trial. 

Q^  Did  yoa  hear  any  expreflions  uf- 
fd  .  Gnafe^  hoitile  10  Cailender 

dither  previous  to,  or  during  his  trial  ? 
i  travelled  in  the  lLage  from 
Dumiries  to  Richmond  in  company 
v.,.  1  the  judge,  when  he  was  going  to 
1;  the  court  at  which  CaH<  nder  was 
tru-i.  The  fubje£t  of  the  "  ProfpeS 
hefore  Us"  wa&  int  oducrd,  ai  U  the 
l)i  >k  to  ts  pi  du'eed  b\  the  judge,  and 
handed  to  me.  1  informed  the  iud je 
that  Cailender  had  been  apprehended 
pnee  j.i  Virginia  under  the  vagrant 
law.  Judge,  Chafe  replied  that  it  was 
a  pity  they  had  not  hanged  t]  e  rafcal. 

Q_   Wcie  there  any   other    expreffi- 
bnj    ifter  you  got  to  Richmond  t 

A  After  we  had  got  to  Richmond  tlie 
judge  ir'.,.  informed  me  of  the  prefer- 
ments being  made  againft  Cadender, 
and  that  he  expected  1  would  iiave  an 
opportunity  of  ice"ig  him  next  day.  as 
the  marfhai  had  gone  for  him  to  lJc- 
burg.  .A  day  or  two  after  this,  I 
wifci  Jie^ud:ge  coining  dawfi  Hairs,  «*id 


Mr. 


itage  ? 


Chafe   handed   it   to    you  in  the 


A.   I  read  but  a  fmall  part  of  it. 

Q^  Were  any  pafiages  marked  ? 

A.  There  were  iome  pafTages  mark- 
ed, but  I  do  not  remember  what  thv.y 
were. 


James   Triplett,  crofs-exatnined 


n  * 


r. 


riarber. 


CX  On  what  day  did  this  lad  con- 
verfation  uhe  place  between  you  and 
the  judge  ? 

A.  1  think  it  was  on  a  Sunday. 

Q^  Do  you  recoileCt  who  was  in  the 
ftage  with  you  ? 

A.  I  recollect  oneperfon's  getting  in 
at  Stafford  Cobit-houte  whom  i  knew. 
There  were  a  number  of  pcf&ns  re- 
peatedly getting  in  and  out. 

Q.    Where  ...u  the  conversation  take 


A.    Between    Frederickfourir 


and 


Richmond; 


ghtejiion  by  Mr 


Nichdfotii. 

Q^  When  was  the  fir  it  time  that  you 
related  thci'e  converfations,  and  to 
whom  did  you  relate  them  ? 

A.  I  rceoiiect  to  have  related  them 
to  the  late  general  Mafon,  fe>oo  after 
in"  return  from  Richmond. 

^u'ejiion  by  the  President. 
O.  Were  you  acquainted  with  jud^e 
Chafe  at  that  time  ? 
...  i  was  ngt. 

"fohn  Heath,  crofs-  examined  by  Air.  Lee. 

Q.  Were  both  of  your  applications 
for  an  injunction  made  at  judge  Chafe's 
chambers  .' 

A.  The  frrft  was  made  in  court. 

O.   Who  then  compofed  the  court  ? 

A.  I  do  not  recollect  whether  jud^e 
GrilSil  was  on  the  bench  or  tifctt 


At 


Q^  At  what  time  of  the  day  was  it 
ihat  you  went  to  the  judges  chambers  i 

A.  It  was  immediately  after  break- 
faft,  I  think  it  was  between  8  and  9 
o'clock. 

Q^  What  fpace  of  time  was  you 
there  ? 

A.  I  do  fuooofe  it  was  more  than 
half  an  hour. 

Q.  Wa&  the  bill  of  complaint  read 
to  judge  Chafe  at  his  chambers  ? 

A.  I  do  not  recoiled  whether  I  had 
the  bill  with  me  or  not.  I  went  to  his 
chambers  for  the  purpofe  of  remon- 
strating with  him  on  the  propriety  of 
granting  the  injunction.  The  judge 
obferved  that  it  was  very  extraordina- 
ry that  Gordon  mould  find  equity 
then  in  his  cafe,  when  an  application 
hid  been  before  made  to  him  in  Balti- 
more and  no  equity  then  exifted. 

CV  Who  was  prefent  at  the  judges 
ch  mbers  when  the  eonverfation  took 
pis  ce  Between  him  and  the  late marfhal? 
*  A.  I  uo  not  believe  that  there  was 
anv  perfon  in  the  room  while  I  was 
chere  except  judge  Chafe,  Mr.  Ran- 
dolph  and  rnyfeif. 

Q^  Were  you  there  more  than 
once  i 

A.  1  was  not. 

CX^  To  whom  and  when  did  you 
mention  this  eonverfation  ? 

A.  I  mentioned  it  immediately  I 
went  up  to  the  Swan  Tavern  to  major 
Tlu^h  Holmes  and  Mr.  Meriwether 
Jones.  I  thought  myfelf  juftified  in 
mentioning  it,  not  considering  it  a  pri- 
vate eonverfation. 

Mr.  Harper.— Mri  Prefident,  I  wifh 
to  make  a  proportion  which  I  hope 
will  be  acceded  to  by  the  managers, 
i:  is  that  John  Bafiet  be  faiTered  to  be 
now  examined  on  the  part  of  the  re- 
spondent. He  has  informed  me  that 
fince  his  arrival  here  he  has  received 
advice  from  his  family  which  renders 
his  pretence  indifpenlibie,  and  wifhes 
to  be  examined  and  difcharged. 

Mr.  Randolph. — The  managers  have 

ho   objection  to  the  examiiia:iy:i  and 
y;<"~V-r,Tf»  0c  a/rr    t>, rr»r 


Join  Bajet}  fworti   en  the  part  of  the 
refpondent. 

Mr.  Harper.  Mr.  BaiTet  will  yon 
pleafe  to  relate  what  took  place  on  the 
trial  of  Callender,  relative  to  your  be- 
ing fworn  on  the  jury. 

Mr.  Bujfet.  At  the  follion  of  the 
circuit  court  in  May,  i8co,  Calen- 
der was  indicated  for  a  libel.  On  the 
Monday  morning  on  which  the  trial 
took  place,  I  left  home,  which  is  about 
twenty  miles  from  Richmond,  early  in 
the  morning,  and  arrived  in  Richmond 
as  foon  as  I  could.  Upon  my  arrival 
there,  I  law  Mr.  Randolph  the  mar- 
shal, who  called  me,  and  informed  me 
that  I  had  been  fummoned  as  a  grand 
juror,  and  had  been  noted  for  not  at- 
tending, and  muft  go  to  the  court  and 
make  my  excufe — he  added,  that  as  L 
had  not  attended  on  the  grand  jury, 
that  I  mult  ferve  on  the  petit  jury  to 
trv  Callender.  I  went  to  court  but  the 
cafe  did  not  come  on  thatdav.  I  there- 
fore  attended  the  next  day.  I  knew 
the  fedition  law  was  odious  to  the  peo- 
ple of  my  country,  and  that  a  number 
of  them  thought  it  unconstitutional — ■ 
I  was  weak  or  wicked  enough  to  be  a 
federalilt.  I  thought  the  law  conftitu- 
tional,  and  was  determined  to  do  my 
duty  when  I  mould  be  called  on  to  put 
it  into  execution.  When  therefore  I 
was  called  on  to  ferve  on  the  jury  to 
try  Callender,  I  conceived  it  to  be  pro- 
per to  make  a  declaration  of  any  im- 
preffions  that  I  had  on  my  mind,  and 
if  it  Should  be  an  objection  to  my  ferv- 
ing,  that  I  might  be  excufed  ;  but  that 
if  I  fnould  be  determined  to  be  a  pro- 
per juror,  that  I  would  do  impartial 
juttice  between  the  traverfer  and  his 
country.  When,  therefore,  the  pre- 
vious oueftion  was  afked  me,  I  in- 
formed  the  judge  of  my  political  fenti- 
rnents — I  alfo  informed  him,  that  I  had 
never  feen  the"  Profpecl  before  Us"  but 
that  in  a  newfpaper  I  had  feen  extracts 
which  were  faid  to  be  from  that  book, 
and  that  if  the  extracts  were  truly  ta- 
ken, that  I  had  formed  an  unequivocal 
opinion,  that  it  was  a  libellous  public 
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cation — that  I  had  formed  no  opinion 
with  relation  to  the  extracts  being  cor- 
rect. I  alfo  informed  the  court,  that 
I  had  formed  no  opinion  with  refpect 
to  Callender's  be'ins  the  author  of  the 
book  or  on  the  charges  in  the  indict- 
ment. The  court  determined  that  I 
was  a  proper  juror  and  I  was  accord- 
ingly fworn  on  the  jury.  After  the 
evidence  and  pleadkigs  were  gone 
through,  we  retired  to  our  room,  to 
confuit  on  our  verdict  and  chofe  Mr. 
Bernard  Mackham  our  foreman.  The 
book  was  then  produced,  and  I  inform- 
ed the  jury,  that  I  had  never  feen  it 
before,  and  wifhed  to  have  it  read 
through;  a  number  of  the  jury  appear- 
ed to  difagree  to  this,  but  I  faid  that 
I  would  have  it  read,  becaufe  the  other 
parts  of  it  might  explain  the  paffages 
in  the  indictment,  In  confequence  of 
this  the  book  was  read  through,  and 
we  were  in  our  room  about  two  hours, 
when  we  returned  into  court  and  de- 
livered our  verdicl,  finding  the  traver- 
fer  guilty.  With  refpect  to  the  trial,  I 
will  ftate  a  circum fiance  which  made 
a  ftrong  imprJiion  on  my  mind. 
Judge  Chafe  addreffmg  himfelf  to  the 
couufel  for  the  traverfer  faid, that  when 
his  country  made  him  a  judge,  they 
impofed  on  him  the  folemn  obligation 
of  an  oath  to  execute  the  laws.  That 
he  conceived  his  opinion  to  be  legal 
but  that  he  might  be  in  an  error  and 
therefore  the  quellions  might  be  ail 
reduced  to  writing  in  order  that  a 
fuperior  tribunal  might  correct  the 
errors  if  any  mould  exift. 

Job/i  Bajfct,  crofs-examined  by    Mr. 
Randolph. 

Q^You  have  faid  that  you  have 
ftatcd  to  the  court,  that  you  had  feen 
extracts  in  a  newfpaper,  which  v/ere 
faid  to  be  from  the  "  ProfpeB  before 
Us."  After  reading  the  book,  did  thofe 
extracts  appear  to  be  faithfully  taken  ? 

A.  I  thought  the  book  more  libel- 
lous than  the  extracts,  but  I  have  no 
recollection,  of  the  extracts  more  than 


the  impreffion  made  on  my  mind,  that 
they  were  libellous. 

Q^What  time  of  the  morning  was 
it  when  you  got  to  court  ? 

A.  I  believe  it  was  juft  after  the 
court  was  called. 

Q^  Was  the  book  which  the  jury 
took  out,  delivered  to  them  by  the 
judge  ? 

A.  I  believe  that  it  was  delivered 
by  the  profecutor  with  the  indictment, 
to  fee  whether  they  correiponded  with 
each  other. 

CX^  Was  the  indictment  read  before 
the  jury  were  fworn  ? 

A.  I  do  not  recollect  to  have  heard 
it. 

Q^  Did  the  indictment  contain  any 
of  the  extracts  which  you  had  feen  in 
the  newl paper  ? 

A.  I  do  not  recollect  what  were  the 
extracts  that  I  did  fee. 

Q^  Had  the  book  which  was  deli- 
vered to  the  jury,  any  paffages  in  it 
that  were  marked  ? 

A.  I  believe  it  had. 

Q^  Were  any  of  thofe  paffages  con- 
tained in  the  indictment  ? 

A.  I  do  not  recollect. 

Q.  How  did  you  know  that  the 
charges  in  the  indictment,  were  ex- 
tracted from  the   "  ProfpeB  before  Us"  ? 

A.  It  was  a  fubject  of  general  no- 
toriety. 

Q^  Did  you  not  believe  that  the  ex- 
tracts which  you  had  feen,  were  taken 
from  the   «  ProfpeB  before  Us"  ? 

A.  I  had  none  but  newfpaper  au- 
thority for  it,  however,  I  firmly  be- 
lieved after  feeing  the  book,  that  the 
extracts  were  taken  from  it. 

^jte/Iion  by  Air.  Bayard,  one  of  the  court. 

Q/What  was  the  general  conduct  of 
the  judge  to  the  counfel,  and  the  coun- 
fel  to  tire  judge,  during  the  whole 
courfe  of  the  trial  ? 

A.  I  think  it  proper  to  obferve,  that 
the  imprciTions  made  on  the  witnefles  of 
the  tranfaction,  will  caufe  them  to  give 
a  different  relation  to  it  from  each  other. 
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To  me  the  judge  appeared  to  conduct 
himfelf  with  decifjon,but  without  feve- 
rityj  he  was  at  times  facetious,  but 
not  farcaftical,  and  he  appeared  to 
v/ifh  that  if  Callender  fhould  be  guilty, 
that  he  fhould  be  punifhed  ;  if  inno- 
cent, that  he  fnould  be  acquitted.  It 
appeared  to  me  that  the  defence  which 
the  counfel  for  Callender  attempted  to 
make,  was  the  conftitutionality  of 
the  law,  and  that  they  had  no  hopes 
of  faving  him  except  on  this  ground  ; 
and  when  the  judge  determined  that 
the  law  was  unconftitutionai,  and  that 
they  fhould  net  addrefs  their  arguments 
to  the  jury  on  that  point,  they  became 
extremely  mortified.  They  confider- 
ed  that  they  had  a  right  to  go  on,  and 
had  the  caufe  much  at  heart,  and  were 
continually  mentioning  this  point  in 
their  argument.  Whenever  they  advanc- 
ed this  pofition,  the  judge  interrupt- 
ed them,  and  informed  them  that  the 
jury  had  not  the  power  to  decide  on 
the  conftitutionality  of  a  law,  and  that 
they  muft  not  argue  it  to  them  \  their 
perfevering  in  this  appeared  to  be  the 
reafon  why  they  were  fo  often  inter- 
rupted by  the  judge. 

^tiejlion  by  the  Prejident. 

When  you  informed  the  court  that 
you  had  formed  an  opinion  on  the  ex- 
tracts, did  you  inform  them  that  you 
had  delivered  it  alfo  ? 

A.  I  did  not,  for  I  had  delivered  the 
opinion  to  no  perfon. 

tShieftion  by  Mr.  Rodney. 
Did  you  not  deliver  the  opinion  to 
the  court,  before  you  were   fworn  on 
the  jury  ? 

A.  It  was  before  I  was  fworn  in 
chief. 

The  court  then  adjourned. 

Thursday,  February  14. 

The  court  having  met  as  ufual. 

Mr.  Harper,  faid  that  he  had  a  re- 
queft  to  make  fimilar  to  the  one  made 
yeilerday — it  was  that  Edmond  Ran- 
dolph, elq.  might  be  examined  on  be- 


half of  the  refpondent,  and  difcharg- 
ed. 

Mr.  Randolph,  obferved  that  the  ma- 
nagers did  not  object. 

Edmond  Randolph,  Aoorn, 

Mr.  Harper.  Will  you  pleafe  to  re- 
late what  came  under  your  obfervation, 
at  the  trial  of  Callender. 

Mr.  Randolph.  I  was  prefent  fome 
little  part  of  the  trial  of  Callender,  but 
was  abfent  the  greater  part  of  it. 

Q^Whatwasthe  general  conduct 
of  the  court  and  the  counfel,  in  your 
fenfe  of  it  ? 

A.  The  anfwer  which  I  have  alrea- 
dy given,  is  an  anfwer  to  that  queition. 
I  was  abfent  a  great  part  of  the  time, 
and  am  not  a  judge.  I  left  court  whila 
a  part  of  the  lengthy  indictment  v/as 
reading,  and  when  I  returned,  the 
counfel  were  folding  up  their  papers 
and  retiring  from  the  bar. 

Q^  Was  you  in  court  during  the 
previous  motions  that  were  made  i 

A.  I  was  after  the  indictment  was 
found.  I  recollect  feeing  either  the 
clerk  or  the  attorney,  handing  up  a  pa- 
per to  the  court,  and  upon  aiking  what 
it  was,  I  was  informed  that  it  was  a 
warrant  for  the  apprehenfion  of  Callen- 
der. I  was  not  prefent  when  the  mo- 
tion for  a  continuance  was  made. 

Q^  What  was  the  demeanor  of  the 
court  when  you  were  prefent  ? 

A.  I  cannot  commit  myfelf  on  any 
ftatement,  if  my  opinion  fhall  be  al- 
lowed as  evidence,  I  am  ready  to  give 
it,  I  faw  nothing  that  (truck  me  as 
remarkable  in  the  conduct  of  the 
court,  I  faw  nothing  which  conveyed  to 
my  mind  the  idea  of  corruption  in  the 
judge.  ^ 

Q^  What  do  you  mean  by  corrup- 
tion r 

A.  An  intention  to  opprefs  the  par- 
ty- 

George  Read  fworn, 
Mr.  Randolph.     You    are  called  to 
ftate  what  took  place  at  a  circuit  court 
held  at  New  Cattle  in  the  ftate  of  Dc- 
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Ir.v.ire,  In  June  i3oo,  at  which  Mr. 
Chafe  preficled. 

Mr.  Rt'ird.  Several  years  have  elap- 
fed  fince  the  tranfaclion  took  place, 
and  I  may  not  (late  the  language  ufed 
on  that  occafion  ;  I  (hall  however  date 
the  fubifance.  The  tranfaclion  of 
which  I  am  called  to  give  evidence 
took  place  at  a  feffion  of  the  circuit 
court  held  at  New  Caftle  in  the  ftate 
of  Delaware,  in  the  month  of  June 
tSco.  At  that  court  Samuel 
Chafe,  one  of  the  aflbciate  juftices  of 
the  fupreme  court  of  the  United 
States,  pretided,  ana  Gunning  J3ed- 
fcr;l,  diftriQ  judge  of  the  dillricl  of 
Delaware,  was  aflbciated  with  him. 
Mr.  Chafe,  as  was  the  ufual  practice, 
.1.  iivered  a  charge  to  the  grand  jury  en 
t\:  firft  day  of  the  term,  and  they 
retired  to  their  room.  After  remain- 
ing there  fome  tirne,  they  returned  into 
ccurt,  and  utson  the  queftions  being 
afked  them  by  the  clerk,  whether  they 
had  found  any  prefentments  or  bills  of 
indictment,  they  anfwered  in  the  nega- 
tive. Upon  receiving  this  anfwer, 
judge  Chafe  obferved  as  nearly  as  I  can 
recollect,  that  he  had  been  informed 
that  a  highly  feditious  temper  had. 
manifefted  itfelf  among  a  certain  de- 
fcription  of  people  in  Delaware,  par- 
ticularly in  New  Callle  county,  and 
.more  especially  in  the  town  of  Wil- 
mington, where  lived  a  moft  ieditious 
printer,  unreftrained  by  any  principle 
of  virtue,  and  regardlcfs  of  fecial  or- 
d^r  ;  that  the  name  of  this  printer  was, 
but  hers  the  judge  pa  ufed  and  faid, 
"  but  perhaps  it  may  be  affuming  too 
much  to  mention  his  name,  but  it  be- 
comes your  ciutv,  gentlemen,  to  en- 
quire into  it."  Several  of  the  grand 
jury  then  made  a  request  to  ihe  court 
to  be  riifcharged,  and  afiigmed  for  a 
reafon  that  fome  of  them  were  farmer?, 
and  that  it  was  the  time  of  harveft. 
The  judge  obferved,  that  the  bufmefs 
to  which  he  had  called  their  attention 
was  of  a  moft  urgent  and  preffing 
nature,  and  that  he  could  not  difcharge 
them  until  the  next  day,  when  further 


information  would  bs  given  them  <^» 
the  fubjeel  to  which  he  had  referred 
them.  The  judge  then  addrefiin'; 
himfelf  to  me  as  the  attorney  of  the 
diftriel, afked  whether  I  had  any  crimi- 
nal charge  to  prefer.  I  replied  that 
none  had  come  to  my  knowledge,  and 
that  I  believed  none  would  accrue  ;  but 
certainly  faid  the  ju;ige  to  me,  "  yon 
might  make  fome  difcoveries,  by  mak- 
ing proper  refearches,  have  you  not 
fome  p-rfons  in  this  date  who  have 
been  libelling  the  government,  or  the 
adminiftration  of  the  »overnment 
of  the  United  St2tes."  I  am  told 
fir,  (cen-inued  he  judge)  that  the^e 
is  a  printer  in  the  town  of  Wil- 
mington, who  publishes  a  moft  fcur- 
riloos  paper  ■,  have  you  not  two 
printers  in  that  town?"  I  told  him 
that  I  believed  there  was.  The  judge 
replied,  "  one  of  them  is  ihe  feditious 
one ;  I  think  it  a  part  of  my  duty  and 
he  (hall  be  taken  notice  of — and  it  is 
your  duty  Mr.  attorney  to  examine  in- 
to affairs  of  this  nature.  The  times  re- 
quire that  this  feditious  temper  of  the 
prefs  fhouhl  be  difcouraged  and  fup- 
preffed.  Can  you  not  procure  a  file 
of  this  printer's  papers,  and  between 
this  and  to-morrow  morning  afcertain 
, whether  he  has  not  been  guilty  of  libel- 
ling the  government.  This  muft  be 
done.  I  think  it  is  your  duty."  I  was 
rather  difpleafed  at  this,  and  mention- 
ed to  the  court  that  I  believed  I  was 
acquainted  with  the  duiies  of  my  office, 
and  was  willing  to  difcharge  them.  I 
mentioned,  that  I  was  not  in  the  prac- 
tice of  hunting  up  offences,  that  I  ha  1 
not  a  file  of  the  printers  papers,  but 
that  if  a  file  was  procured  me,  I  had 
no  objection  to  examine  them,  and 
communicate  vfh  ihe  grand  jury  o^ 
the  fubject.  The  judge  faid,  he  was 
f.tisfied  with  that,  and  obferved,  that 
he  cou'd  not  difcharge  the  grand  jury, 
but  they  mud  attend  the  next  day,  ?t 
the  ufual  hour.  The  judge  then  di- 
rected that  a  file  of  the  papers  fhould 
be  procured  fcr  me,  and  thefe  I  under- 
(tood   to  be   the  papers   (tiled,    <{  :LU 
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fcirror  of  the  Times,  and  General  AdtkMfer* 
By  whom  thole  papers  were  procured  I  do  not 
fecollect.     I  examined  them  in  a  curn.ry  man- 
ner, becaufe  I  was  frequently  interrupted  dur- 
ing the  day,   and  I  did  not  difcowr   any  libel- 
lous   matter  coming    within  the  provifi'ons   of 
the  fedition  aft.     On  the  next  morniiK  when 
the  court  met,  I  fent  the  file  of  papers  to  the 
prandjiiry,  believing  it    to    be  the  wifh  of  the 
judge.   Atrher-qceitof  the  grand  jury  [wait- 
ed on  them  in  their    room — on  my  entering  I 
was  addreiTed    by  the  foreman,   and  my  atten- 
tion was  directed  to  a  publication  in  the'"  Mir- 
ror,    reflecting  or.   the  character  and  conduct 
of  judge  Chafe.  He  obferved  there  had  been  a 
<;iiTerence    of    opinion  among  the  jury,   whe- 
ther  it  was  an  indictable  offence  or  not.     I  in- 
formed the  jury,  that  the  publication  did  not 
come   under  the  fedition  law,  and  was  only  a 
libel    pumihable    at  common    lav/;  and   that 
judge  Chafe  himfelf  had  determined  in  the  cafe 
of  the  United  States  againft  Worrell,  for  an  at- 
tempt to  bribe  Air.  Coxe,  the  commiffiontr  of 
the  revenue— that  the  circuit  courts  of  the  Ti- 
nned States  had  no  cognifance  of  ofiences  com- 
mitted at  common  law,  and  that  therefore,  they 
could  not  prefent  the  printer  for  that  publica- 
tion. Nothing  further  pafied  in  the  room.  The 
bundle  of  papers  were  brought  into  courr  and 
laid  on  the   table.  Judge  Chafe  afked  me  what 
had  been  done.  I  then  fubmitted  to  judge  Chafe 
the  convention  which  I  had  with  the  jury,  and 
the  observations    that  I  had  made  to  them,  in 
which  he  aequiefced.  and  the  affair  was  pa'Ied 
over  man  affable   and  polite   manner  on,  the 
part  of  judge  Chafe. 

Q.  Do  you  recollect  to  whom    jud^e  Chafe 
addreffed  himfelf  when  he  requefted  that  a  file 
of  the  papers  might  be  procured  ? 
A.  I  do  not  recollect. 


difcnarge  us  until  the  next  day.  Some  conve- 
iation  then  p?.i-d  between  him  and  Mr   Rel 
wnich    i  do  not    recollect,  and   we    we  ' 

charged  untd  the  next    day.     We   return,^ 


by  the  clerk  we  retired  to  our  room. 


A  fil 


James  Lea,  Affirmed. 
.  Mr.  Rodney.     Will  you  pfeafe  to  relate  whe- 
ther you    were   fummoned     by  the  marmal  of 
.Delaware,  and  ferved  as  a  grand  juror  at  Way 
term  1800,  and  what  took  place  at  that  time 
™:ff     l  was  Summoned  by  the  marfhal 
and  did  ferve  as   a  grand  juror  'at  that  term. 
After  recemng  the  charge   from  judge  Chafe 
we  retired  to  our  room,  and  there  being  no  bu- 
lin  is  before  us,  we  returned  into  court.  The 
ufual    queflion    was    then    put    to  us  by    the 
court,  and   anf-.vered  in   the  negative.      After 
fome  time,  judge  Chafe   informed  us,   that  he 
had  been  informed,  that  a  feditious  temper  had 
mani.efted  itfelf  among  a  certain  defection  of 
people  in  New-Caftle  county,  and  particularly 
in  Wilmington,    at  which  place  lived  a  fedki- 
ous   printer  who    edited  a  paper    called,  the 
"  Mirror  of  the  Times  and    General  Adveru- 
ier,      and  was  continually  in  the  habit  of  abu- 
fing  the  prefident,  and  it  was  our  duty  to   en- 
quire into  it.  He  (aid,  that  he  could  not  dif- 
charge  us  on  that  day,  and  that  we  muft  make 
<Iihgent  enquiry  into  the  fuhject  which  he   bad 
rnent.oned.  Several  of  the  jury  informed  him, 
fett  they  had  bufinefs  of  an  urgent  nature,  and 
w.fhed  to   be  difcharged.  7  he  judge   replied 
that  thebuHnefs  which  he  had  mentioned  was 
•t  an  important  nature,  and  that  he  could  not 


,  ■•"  uui   luurn.     a  rile  or 

the  papers  was  produced  and  examined  we 
found  nothing  feditious  in  it,  except  fometmV 
written  againftjudge  Chafe,  which  the  attorney 
when  being  fent  for,  informed  us,  did  not  come 
under  the  fed.Uon  law.  We  returned  into  court 
and  fome  convention  enfued  between  the  iudee 
and  the  attorney,  and  we  were  then  din  harmed 
y.  Are  you  certain  that  |  judge  Chafe  men- 
tioned the  title  of  the  paper  ? 

A.  I  recollect  it  perfectly. 

James  Lea,  crefs-examined  by  Mr.  Martin. 

A.  About  an  hour,  on  the  fecond  day  lonoer 

Q.  At  what    time  does  your   harvefl   com- 
mence m  Delaware  ? 

A.  It  was  our  hay-harveft,  which  commen- 
ces m  the  month  of  June. 

^uejiion  by  Mr.  Nicbolfon. 

Q.  Is  your  hay-harveft  confidered  an  impor- 
tant one  ?  A.  It  certainly  is. 
John  Crow, /worn— examined 'by  Mr.  Rodney. 

a,  %  W*  >',0U  ?refent  3t  the  circuit  c°w  held 
3l  Mew-Calile,  in  June  1800. 

A.  I  was  not  in  court  on  the  firft  day.      On 
he  fecoad  day   I  was  in  court.     While  I  was 
there,  the  judges  afked  the  attorney  whether 
or   not   the  grand  jury  had  found  any  thing  in 
a  file  of  papers  which  was  lying  on  the  table, 
worthy  of  presentment.    The  attorney  anfwer- 
ed,   that  they  had  found  nothing  but  a  piece  a- 
,  gainft  the  judge  himfelf.     The  judge  replied 
that  tnnt   could   not   be  taken  notice   of,  and 
lhortiy  after  he  difcharged  the  jury. 
John  Montgomery  Jkvurn. 
.  Mr«  Rudolph.      You   are   called  to 
Rive  evidence  concerning  a  charge  de- 
livered by  Mr.  Chafe    to  a  grand   jury 
at  Laltimore,  in  May  i8c>. 

Mr.  Montgomery.     It  will  not  be  e*. 
peaed    that  I  fhall  detail    the  charge 
mentioned    by    the   manager  juft    fat 
down,  in  the  language  in  which  it  was 
delivered  by  judge  Chafe.     It  was  de- 
livered at  May  term,  1803.    I  was  not 
a  member  of  the    bar,  but   being  pre- 
fent, I  took  a  chair  near  the  judre,  by 
the   fide  of  judge  Dorfey.     The  judge 
addreffed  the  grand  jury,  and  it  appear- 
ed to  be  from  a  written  paper  which  he 
had  before  him  ;  he  proceeded  on  in  the 
ulual  manner,  to  give  in  charge  to  the 
jury  the  various  duties  to  be  performed 
by  them.     After  he  had    finifhed  this 
part,  he    mentioned,    that   he   would 
give  fome  few  obfervations  to  them  be- 
fore   they   retired  ;    that  they    flowed 
Irom  a  wifh  for  the  welfare  of  the  mm. 
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murilty.      He    ftated,   that    it  was   im-  choofe  their  hgifiators,  and  the   jedici- 
portant  that  the  people  fhouid  be  truly  ary  being  dependent  on  the  legiilature 
informed  at  that   crifis,   that  falfehood  for  their  fulary  and  continuance  in  of- 
was    more     eafily    diffeminated    than  fice,  few  men  of  character  and    abili- 
truth,  and  that  the  latter   was  attend-  ties  would  accept   the  appointment  of 
ed  to  with  reluctance  againft   popular  judges  on    fuch    tenures.       He  ftated, 
prejudice.     I    cannot    pretend  to  (late  that  thefe  meafures  were  deftrucl:ive  of 
the  fentiments  of  the   judge  in    the  or-  the  happinefs  and  welfare  of  the  com- 
der  in  which  they  were  delivered,  but  munity,  that  they  would  have  a  tenden- 
I  can   ftate  the  fubftance.     The  judge  cy  to  fink  the  government  intuamobo- 
faid,   that    the    prefent    adminiilration  cracy,  the  worlt  of  all  poffible  govern- 
was  weak,  relaxed,  and   not  adequate  ments  ;  he  ftated,  that  the  framers  of 
to  the  difcharge  of  their  functions,  and  the  conftitution  of  Maryland  were  men 
tha*-  their  acts  flowed  not  from  a  wiili  of  patriotifm   and  ability,  and  that  the 
for  the  happinefs    of    the  people,  but  names  of  fome  of  them  were  on  the  jour- 
for  a  continuance  in  unfairly   acquired  nals  of  congrefs,  and  on  the  journals  of 
power  ;   thofe  laft  words  made  a  llrong  the  convention  of  Maryland,  that  ratifi- 
impreffion  on   my  mind.       "When  the  ed  the  conftitution  of  theUnitedStates. 
judge  called  the  attention  of  the  jury,  I  And    that    the  ions  of   fome  of   thofe 
was  prepared  to fomething  extraordina-  men  were  the  chief  fupporters  of  thefe 
ry  from  him,  for  I  had  heard  his  fare-  deftrucVive  meafures.     He  ftated,  that 
well  addrefs  to  the   grand  jury  at  An-  where    there  were    equal  laws   and  e- 
napolis.     The  judge  ftated,  that  a  vio-  qual  rights    there    was    freedom,    but 
lation   of   the    eonltitution   had   taken  where  the  adminifl ration  of  laws  was 
place,  by  the  paifage  of  the  act  of  con-  partial  and  not  certain,  the  people  were 
grefs,  which  repealed  the  judiciary  fyf-  not  free  and  that  w?  were  approach- 
tern,  and  removed    the  fixteen  judges  ing   to    that     (tate    of    things.        He 
from  office,  and  that  congrefs  had  made  mentioned^  that    there    was  but    one 
a  violent  attack  upon  the  independence  act  remaining  to  be    done,  which  was 
of  the  judiciary.  The  judge  alfo  found  the  law  which  had   paffed  the   legilla- 
fault  with  the  law  which  had  been  paf-  ture  of  Maryland  to  change  the  contti- 
fed  by  the   legiilature   of  Maryland  in  tution,   and  which  was  to  be  approved 
the  year  1801,  which  went  to  remove  or  rejected  by   the  fucceeding  legiila- 
the  diftrict  judgesof  Maryland;  he  faid,  ture,  which  went  to  abolifh   the  two 
thefe  acts  were  a  fevere  blow  againft  fuperior  courts  of  Maryland,  and  then 
the    independency    of    the   judiciary,  there  would   be  nothing  in  the  conlti- 
He  faid,  that  fince  the  year    1776  he  tution  worthy  of  care  or  prelervation. 
had  been  an  advocate  for  a  republican  At  the   conclusion  of  his    charge,  the 
form  of  government,    that  it  was  his  judge    called    on    the   grand  jury  to 
with  that  freemen  fhouid  be  reprefent-  paufe,  and  when  they  returned  home, 
ed  by  perfons  elected  by  men  who  had  to  ufe  their  utmoft  endeavors  to   pre- 
an  intereft  with,  a  property  in,  and  an  vent   thefe  impending   evils   and   lave 
attachment  to  the  community.     I  be-  their  country  ;    that    the    people  had 
lieve  he  quoted  the  language  of  the  bill  been  mifled  by  rr.ifreprefentation,  falfe- 
of  rights,  he  found  fault  with  the  law  hood,  art  and  cunning.     That  by  cor- 
which  had  paffed  the  legiilature  of  Ma-  recting  thefe  errors,  the  threatened  e- 
ryland,   which   is  ftiled,    the  univerfal  vils  might  be  averted.      I  have  read  the 
iuffrage  law;  and    faid,  that  this  alfo  anfwer  of  judge  Chafe,  and  will   take 
affected  the  independence  of  the  judi-  this  opportunity  of  ftating  a   fact  con- 
ciary,  and  I  think,  he  explained  it   in  tradictory  of  a  part  of  it.     It  is  where 
this    manner — that    every    free  white  the  judge  fays,  that  at  the  fucceeding 
male  citizen  under    the  law,  poffeffing  legiilature  of  Maryland,  the  law  for 
the  qualifications  of  age  and  refidence,  aboliihing  the    two  fuperior    courts  of 
although  he  fhouid  not  have   an  inter-  Maryland  was  abandoned  by  common 
eft,  or  property,  or  an  attachment  to  confent.      It  is  true,  that  the  law  was 
the    community, '   being     fuffered    to  abandoned  by  common  confent,  but  not 
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fc>r  the  reafons  afligned  by  the  judge  in 
his  anfwer.  The  reafons  of  the  legifla- 
ture  were 

Mr.  Harper.  I  pre  fume  the  witnefs 
cannot  be  permitted  to  ftate  the  reafons 
of  the  legiflature.  He  may  flate  his 
own  reafons,  but  I  cannot  fuppofe  that 
he  is  competent  to  flate  the  reafons  of 
the  legiflature. 

The  Prefident.  The  reafons  of  the 
legiflature  of  Maryland  have  no  con- 
nexion with  the  queftion  before  the 
court,  and  is  not  proper  evidence  to 
be  given  to  them. 


Sjhieftlons  by  Mr.  Nicholfon. 


pointed  at,  and  whenever  I  looked 
round,  I  could  fee  the  eyes  of  the  au- 
dience fixed  upon  me.  While  I  was 
looking  round,  the  judge  might  not 
have  read  from  the  paper.  I  did  not 
commit  the  charge  immediately  to 
writing.  I  had  fome  converfation 
with  Samuel  Harrifon  Smith,  the  edi- 
tor of  the  National  Intelligencer,  who 
informed  me,  that  he  had  taken  no 
notes  of  the  charge.  I  faid  that  when 
I  returned  home,  I  mould  commit  to 
writing  what  I  recollected  of  it.  Ac- 
cordingly when  I  returned  home  in  a- 
bout  tea  or  twelve  days,  I  made  a  abate- 
ment of  it  and  fent  it  to  the  editor  of 
the  Baltimore  American,  and  it  was 
publifhed  in  his  paper. 


jfo.bu  Tkcmpfon  Iiiafon. 


Q^  When  judge  Chafe  inveighed  a- 
gainit  the  law  of  Maryland,  which  had 
abolifhed  the  offices  of  the  diftricr.  Mr.  Randolph.  We  wifh  you  to  re- 
judges  of  Maryland,  had  the  law  gone  late  fuch  circumftances  as  came  under 
into  operation  ?  your  cbfervation,    in  relation    to   the 

charge  delivered  by  Mr.  Chafe  at  Bal- 

A.  It  had.  timore,  in  the  month  of  May,  1803. 


Q^  Had  the  univerfal  fuffrage  law 
become  a  part  of  the  conllitution  ? 

A.   It  had. 

Q^  Was  the  whole  of  the  charge 
written  or  only  the  latter  part  of  it? 

A.  The  judge  appeared  to  deliver 
the  whole  from  a  written  paper.  I 
However  had  not  my  eyes  continually 
on  him.  I  was  a  member  of  the  le- 
giflature of  Maryland  in  the  year  1801, 
when  the  law  puffed,  which  removed 
the  diftritt  judges  and  draughted  the 
bii!.  I  was  alfo  a  member  of  the  le- 
giflature, and  draughted  the  details  of 
the  univerfal  fuffrage  law  j  and  I  was 
one  of  the  committee  that  draughted 
the  bill  which  contemplated  the  aboli- 
tion of  the  two  fuperior  courts  of  Ma- 
ryland.    I  therefore  confalered  myfelf 


Mr.  Mafon.  I  was  prefent  when  a 
charge  was  delivered  at  that  time  by 
judge  Chafe.  I  came  into  the  court  late, 
but  was  prefent  during  the  delivery  of 
it.  I  have  an  imperfect  recollection 
of  the  charge.  I  had  not  been  in  Bal- 
timore for  two  years  before.  1  he 
court-houfe  was  very  full,  and  a  num- 
ber of  my  acquaintances  prefTed  thro' 
the  crowd  to  exchange  civilities  with 
me.  I  only  attended  to  thofe  parts  of 
the  charge,  when  my  attention  was 
not  taken  up  with  my  friends.  I  do 
not  think  that  I  can  charge  my  recol- 
lection with  but  three  great  points  in 
the  charge.  The  firit  was  a  pretty 
ftrong  and  cenfuring  animadverfion 
upon  the  repeal  of  the  judiciary  fyftem 
by  congrefs,  and  it  was  fpoke  of  as  a 
meafure  calculated  to  deftroy  the  in- 
dependency of  the  judiciary.  The  fe- 
cond  was  the  alteration  of  the  confti- 
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tution    of  Maryland,   with   refpe£l  to  Samuel  Harrifon  Smith,  fnvoru. 
univerfal  fuffrage.    Judge  Chafe  fpoke 

of  this  meafure,  as  calculated   to   fap  Mr.  Nicholfon.     Pleafe  to  date  what 

the   foundation    of    the   government,  you  know  relative  to  the  charge  deli- 

The  third  was  this.     An  attempt  had  vered  to  the  grand  jury  at  Baltimore, 
been  made  to  change  the  judiciary  fyi- 

tem  of  Maryland,  and  a  law  had  paf-  Mr.  Smith.  After  a  definition  of 
fed  one  legislature  and  it  required  the  the  offences  cognizable  by  the  grand 
fan t\ ion  of  another  to  make  it  a  part  jury,  judge  Chafe  faid  he  hoped  he 
of  the  cpriffitutibn,  which  abolifhed  ihouid  be  pardoned  for  making  a" few 
the  two  fuperior  courts  of  that  flate.  additional  obfervations.  He  had,  he 
He  fpoke  of  this  amendment  as  dan-  remarked,  been  uniformly  attached  to 
gerous  in  its  nature,  and  that  if  carried  a  free  republican  government,  and  had 
into  effect  would  fo  injure  and  deface  actively  participated  in  our  revolu- 
the  conilitution,  as  to  leave  little  or  tionary  flruggle  to  maintain  it.  He 
nothing  in  it  worthy  of  prefervaticn.  itill  remained  attached  warmly  to 
He  concluded  his  remarks  in  an  ear-  the  principles  of  the  government, 
neft  recommendation  to  thofe  to  whom  then  eltabliihed.  Since  that  period 
he  addrefied  himfelf,  to  prevent  the  however,  certain  opinions  had  fprung 
repaflage  of  the  latter  act,  fo  as  to  up  which  threatened  with  ruin  the  fair 
give  it  validity.  There  were  in  court,  fabric  then  railed.  It  had  been  con- 
at  lead  two  gentlemen,  whofe  fathers  tended  that  all  men  had  equal  rights, 
had  bctn  members  of  the  Maryland  derived  from  nature,  of  which  fociety 
convention  who  framed  their  coniti-  could  not  rightfully  deprive  them. — 
tution.  Judge  Chafe  obferved,  that  it  This  he  denied.  He  could  conceive  of 
was  a  fubjedi  of  peculiar  concern  to  no  rights  in  a  flate  of  nature,  which 
him,  to  fee  fome  gentlemen  engaged  was  in  fact  a  creature  of  the  imagina- 
iri  demoiifhu.g  that  fair  fabric  which  tion,  as  there  was  no  condition  of  man 
their  fathers  in  conjunction  with  him,  in  which  he  was  not,  under  fome  mo- 
had  toiled  with  fo  much  earneltnefs  in  dification,  fubjecJvt  to  a  particular  lea- 
eredting.  There  is  one  point  of  fadt  der,  or  particular  fpecies  cf  govern- 
i.)  which  I  differ  from  the  witnefswho  ment.  True  liberty  did  not  in  his  o- 
lafl:  gave  teftimony.  Judge  Chafe  did  pinion  confifl  in  the  poffeffion  of  equal 
deliver  a  written  charge,  yet  I  have  it  rights,  but  in  the  protection  by  the 
on  my  mind,  that  he  made  feveral  ex-  law  of  the  perfon  and  property  of  e- 
tempcre  remarks,  which  I  confidered  very  member  of  fociety,  however  va- 
jas '  an  enlargement  on  the  written  ricus  the  grade  in  fociety  which  he  fill- 
charge,  ed.     Nor  did  it   confift  in  the  form  of 

government  in   any   country.     A  mo- 

—  narchy  might  be  free,  and  a    republic 

a  tyranny.     Wherever  the  laws  pro- 

3ueflion  by  Mr.   Bayard,  a  member   of  teaed  the  perfon  and  property  of  eve- 

ry  man,  there  liberty  ex. fled,  whatever 

the  coin  .  ^  g0vCrnment  was>      Such  faid  he  is 

our  prefent  fituation.     But  much  I  fear 

Q^Did  the  witnefs  hear  any  expref-  tnat  foon,  very  foon,  will  our    fituati- 

fions   of  the  judge,  about  the  charac-  on  be  changed.     The  great   bulwark 

ttr  of  the  prefent  administration  ?  0f  an  independent  judiciary  has  been 

broken  down  by  the  legiflature  of  the 

A.  I  do  not  recoiled*  to  have  heard  United  States,  and  a  wound  inflicted 

any  thing  of  the  kind.  upon  the  liberties  of  the  people  which 
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nothing  but  their  good  fenfe  can  cure.  John  Stepheny  /worth 

— (Judge  Chafe  here  went  into  an  af- 

fertion  of  the  right  of  the  judiciary  to         Mr.  Randolph.     P'eafe  to  ftate  your 

decide  on  the  conftitutionality  of  laws.)  knowledge  of  the  charge  delivered   at 

He  then   adverted   to  the  proceedings  Baltimore, 
of  the  leg! nature   of    Maryland.     He 

commented  on  the  wifdom  and  patriot-  Mr.  Stephen.  I  v/as  prefent  when 
ifm  of  thofe  who  had  framed  the  con-  a  charge  was  delivered  by  judge  Chafe 
ititution  of  that  (late.  That  wifdom  to  the  grand  inqueft  at  Baltimore,  in 
and  patriotifm  had  never  conceived  li-  May,  1803.  My  recollection  is  ex- 
bertv  to  confift  in  every  man  poffe  fling  tremely  vague  and  imperfect  conceni- 
cqual  political  rights.  To  fecure  pro-  ing  it,  but  on  the  principal  points  of 
percy  the  right  of  fuffrage  had  been  li-  the  charge,  it  agrees  with  the  other 
mited.  The  convention  had  not  ima-  witnefles.  Mr.  Chafe  fpoke  upon  the 
gined,  according  to  the  new  doctrine,  act  of  Congrcfs  which  repealed  the  ju- 
that  property  would  be  belt  protected  diciary,  he  Rated  that  he  was  oppofed 
by  thofe  who  had  themfelves  no  pro-  to  the  univerfal  fuffrage  bill,  and  faid 
perty.  The  great  rampart  eftablifhed  he  was  in  favor  of  the  principle  in  the 
in  the  limitation  of  fuffrage  was  now  bill  of  rights.  He  alfo  fpoke  againft 
demolifhed  by  the  principles  of  univer-  natural  rights,  and  againit  the  law 
fal  fuffrage  engrafted  in  the  conftituti-  which  had  puffed  one  legiflature  of  Ma- 
ori. In  addition  to  this,  a  propofition  ryland  for  the  abolition  of  two  fupe- 
was  now  i'ubmitted,  whofe  ratification  rior  courts.  In  the  conclufiou  he  re- 
depended  upon  the  next  Jegiflature,  commended  to  the  jury  to  prevent  the 
and  which  if  ratified,  would  deftroy  the  paffage  of  it.  After  the  time  which  has 
independence  and  refpedtability  of  the  elapfed,  I  cannot  undertake  to  fay 
judiciary,  and  make  the  adminiftrati-  whether  judge  Chafe  confined  himfeli 
on  of  juftice  dependent  upon  legilla-  to  the  paper  before  him  or  not.  Judge 
tive  difcretion.  If  this  fhall,  in  additi-  Chafe  declared  that  the  independency 
on  to  that  which  eftablifhes  univerfal  of  the  judiciary  had  been  materially 
fuffrage,  become  a  part  of  the  confti-  affected  by  thofe  meafures. 
tution,   nothing  will  remain  that  will 

be   worth  protecting.     Inftead  of  be-  — 

ing  ruled  by  a  regular  and  re.fpectable 

government,  we  fhall  be  governed  by         Mr.   Randolph  here  offered    in   evi- 

an  ignorant  mobocracy.    When  he  re-  dence,  a  record  of  the  proceedings  at 

fleeted  on  the  ruinous  effects  of  thefe  the  trial  of  Callender,  the  mod  mate- 

meafures,  he  could  not  but  blufh  at  the  rial  part  of  which  he  faid  was  of  the  if- 

degeneracy  of  the  fons,  who  deftroyed  fuing  the  capias  againft  Callender,  and 

the  fair  fabric  raifed  by  the  patriotifm  alfo  a  record  of  the  proceedings  in  the 

t>f  their  fathers.  cafe  of  Fries  ;  and  then  obferveel,  that 

the    managers   here   clofed    their  evi- 

—  dence,  with  the  refervation  of  the  right 

to  examine  any  of  their  witnefles  who 

®hicjiicn  by  Mr.  Bayard.  had  not   yet   arrived,   and    who  might 

come  in  before  the  trial  ended. 
Q^  Did  you  hear  any  thing  relative 
to  the  character  of  the  prefent  admi-  The  court  then  adjourned, 

niftration  ?  — 

ERRATUM. 
A.  Nothing  but  what  may  be  infer-         In  page   47,  firft    col.  line   14,  for 

red  from  what  I  have  related.  <\ss(cnj?ifut;cna!f'  read  *  conpitutienal' 
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Mr.   Harper.  In  l^e  discharge,  however,  of  this 

Wduty,    our  wish  to  expedite  to    the 

E  feel,  Mr.  President,  so  entire  utmost,  a  proceeding  which   has  al- 

a  confidence  in  the  justice  and  dis-  ready  occupied  so  long  the  attention 

cernment  of  this  honourable   Court,  of    this   honourable  body  ;    and    to 

and  are  so  strongly   impressed  with  leave  as  much  time  as  possible  for 

the  importance  of  its  time,  at  this  finishing  the  important  business   of 

moment,  when  so  much  indispensable  the  session,  restricted  in  its  duration, 

public  business  presses  on  its  atten-  and  now  drawn  so  near  to  its  close, 

tion,   that  nothing  but  an   anxious  has  induced  us  to  "wave  our  privilege 

desire  to  remove  every  imputation  of  of  making  a  full  and  argumentative 

misconduct,  in  a  moral,  as  well   as  opening  of  our  case,  a  privilege  given 

in    a   legal    point   of    view,    which  to  us  by  the  usual  course  of  judicial 

might  rest  on  the  character  of  the  proceedings,   and  confirmed   by  the 

honourable  respondent,  on  account  of  example   of  the  honourable    mana- 

any  of  the  transactions  which  furnish  gers,  and  to  confine  ourselves  to  a 

the  subject   matter  of  this  prosecu-  brief  statement  of  the  points  to  which 

tion ,  could  induce  us  to  occupy,    by  our  testimony   will   be  directed.     I 

adducing  testimony  on  our  part,  any  request  the  indulgence  of  this   Hon- 

portion  of  that  time  which  we  know  ourable  court,   while  I   present  this 

to  be  so  precious.     We  consider  the  statement  to  its    view  ;   after  which 

articles  of  impeachment  as   wholly  we  shall  proceed,   with   all   possible 

unsupported  by  the  testimony  addu-  dispatch,  in  the   examination  of  our 

ced    on  the  part  of  the  honourable  witnesses,  and  the  production  of  our 

managers  ;  and,  had  we  no  further  written  evidence, 

object  in  view,   than    a    mere  legal  As  to  the  case  of  Fries,   which   is 

acquittal,  we  should  most  cheerfully  the  subject  of  the  first   article,   we 

submit  the  case,  on  that  testimony,  shall  produce  evidence  to  prove,  that 

the  general  definition  of  treason, 
But,  although  no  legal  offence  be  contained  in  the  paper  delivered  to 
proved,  which  could  warrant  a  con-  the  prisoner's  counsel  by  the  respon- 
viction  on  any  of  these  articles,  yet  dent,  had  not  only  been  settled  by 
some  parts  of  the  testimony  produced  two.  solemn  decisions  in  the  same 
in  support  of  them,  might,  if  left  court,  but  had  been  pronounced  pub- 
unexplained,  throw  on  the  conduct  licly  by  Judge  Iredell,  as  the  settled 
of  our  Honourable  client,  some  law  of  the  land,  in  his  charge  to  the 
shades  of  impropriety,  which  it  is  in  Grand  Jury,  by  which  the  first  in- 
our  power,  and  therefore  is  our  du-  dictment  against  John  Fries  was 
ty,  to  remove.  found.     We  shall  then   prove  more 

K 
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particularly  than  has  yet  been  done, 
the  contents  of  the  paper  thus  deli- 
vered, and  shall  produce  the  origi- 
nal paper  itself. 

We  shall  then  proceed  to  shew, 
that  when  the  Respondent  on  the 
second  day  of  the  trial,  told  the 
counsel  for  Fries  that  they  were  at 
liberty  to  proceed  in  the  defence,  in 
their  own  way,  without  being  res- 
trained by  any  thing  that  had  pass- 
ed en  the  preceding  day,  he  did 
not  accompany  this  permission  with 
a  menace  of  any  kind,  as  the  learn- 
ed counsel  themselves  have  supposed, 
and  have  stated  in  their  testimony 
at  this  bar  ;  but  merely  informed 
them  that  in  conducting  the  defence, 
they  would  be  subject  to  no  restric- 
tion, except  that  which  a  regard  to 
his  own  character  ought  to  impose 
on  every  member  of  the  bar:  And 
from  hence  we  shall  shew,  as  appli- 
cable to  other  parts  of  the  case,  how 
little  reliance  is  to  be  placed  on  the 
recollection  of  angry  men,  whatever 
may  be  their  general  title  to   belief. 

Proceeding  then  to  the  next  great 
subject  of  accusation,  the  case  of 
Callender,  we  shall  prove  that  the 
copy  of  the  Prospect  before  Us,  which 
w:is  seen  in  the  possession  of  Judge 
Chase,  was  not  marked  or  scored  by 
him,  or  with  any  view  to  the  prose- 
cution of  the  author,  but  by  a  gen- 
tleman who  had  purchased  the  book 
for  his  own  amusement,  and  in 
reading  it  had,  according  to  his  cus- 
tom, scored  the  most  remarkable  pas- 
sages, before  he  knew  that  the  judge 
was  to  hold  the  court  at  Richmond, 
and  afterwards  gave  it  to  him,  for 
his  amusement  on  the  road. 

We  shall  then  shew  that  the  pri- 
vate conversation  which  took  place 
at  Annapolis  between  the  Respon- 
dent and  Mr.  Mason,  as  given  in 
evidence  by  the  latter  gentleman, 
■was  a  mere  jest,  provoked  and  drawn 
forth  by  Mr.  Mason  himself;  whose 
recollection  of  the  affair   we   shall 


prove  to  be  far  less  accurate  tha» 
that  of  a  man  ought  to  be,  who,  at 
the  distance  of  almost  live  years,  un- 
dertakes to  adduce  at  the  bar  of  a 
court  of  justice,  a  transient,  jocular, 
and  confidential  conversation,  in 
support  of  a  criminal  prosecution. 

Following  the  judge  then  to  Rich- 
mond, we  shall  prove,  that  far  from 
manifesting  any  desire  to  piocure  the 
punishment  of  Callender,  if  innocent, 
he  felt  a  strong  wish  for  the  escape 
of  that  miserable  wretch,  whom  he 
probably  considered  as  the  needy 
and  despicable  tool  of  other  men's 
designs  ;  and  therefore  as  the  object 
of  contempt  and  pity,  rather  than  of 
resentment.  We  shall  also  shew 
that  the  respondent,  instead  of  wish- 
ing to  pack  a  jury  for  the  conviction 
of  this  unfortunate  and  despicable 
object,  was  desirous  that  he  might 
be  tried  by  a  jury  composed  entirely 
of  persons  belonging  to  that  party 
whose  cause  his  book  was  written  to 
support. 

As  to  the  conversation  stated  by 
John  Heath,  to  have  taken  place  be- 
tween the  respondent  and  the  then 
marshal  of  Virginia,  relative  to 
striking  off  from  the  pannel  of  jurors 
formed  for  the  trial  of  Callender, 
"all  those  creatures  called  demo- 
crats," we  shall  shew,  by  the  most 
unquestionable  testimony,  that  no 
such  conversation  ever  did  take  place, 
and  that  the  witness  who  has  stated 
it  was  utterly  mistaken  in  all  the 
circumstances  which   he   has  stated. 

We  shall  also  prove  that  on  the 
pannel  of  jurors  which  actually  was 
formed  for  the  trial  of  Callender, 
there  were  several  persons  well  known 
to  be  of  the  same  political  opinions 
which  he  then  supported  ;  and,  that 
if  they  were  not  sworn  on  the  jury, 
it  was  because  for  some  reason  best 
known  to  themselves,  they  refused, 
or  neglected  to  attend. 

After  establishing  these  prelimi- 
nary points,  we  shall  proceed  to  prove 
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that  the  statement,  given  by  the 
honourable  managers,  relative  to 
John  Basset's  supposed  objection  to 
serving  on  the  jury,  is  wholly  in- 
correct :  that  Basset  made  no  objec- 
tion, nor  expressed  any  unwilling- 
ness to  serve,  but  merely  suggested 
a  scruple  of  delicacy,  which  he  sup- 
posed might  disqualify  him,  and  on 
which  he  wished  for  the  direction  of 
the  court  :  That  this  scruple  was  not 
of  such  a  nature  as  to  constitute  a 
legal  disqualification  ;  and  that  the 
question  propounded  to  him  and  the 
other  jurors,  was  the  same  which 
had  been  adopted  on  consideration 
in  the  case  of  Fries.  On  all  these 
points  we  shall  fully  corroborate 
the  testimony  of  Mr.  Basset  him- 
self. 

With  respect  to  the  rejection  of 
Co!.  Taylor's  testimony,  we  shall 
prove  that  the  respondent,  afier  pro- 
nouncing the  opinion  of  the  court 
on  that  point,  offered  to  state  a  case 
for  the  purpose  of  submitting  the 
point  to  the  consideration  of  all  the 
judges  of  the  supreme  court,  and  to 
grant  a  new  trial  if  their  opinion 
should  differ  from  his.  From  which 
we  shall  contend  that  he  could  not 
possibly  have  made  this  decision, 
admitting  it  to  be  erroneous,  through 
any  improper  motive. 

We  shall  also  prove  that  although 
the  respondent  did  not  consider  him- 
self authorized  to  grant  a  continu- 
ance in  the  case  of  Cal lender,  for 
which  no  legal  ground  was  shewn, 
he  did  offer  to  postpone  the  trial  for 
six  weeks  or  more,  in  order  to  ac- 
commodate the  traverser  and  his 
counsel,  and  also  offered  to  grant 
them  attachments  for  bringing 
in  such  of  their  witnesses  as  were 
within  the  reach  of  the  court. 

As  to  the  conduct  of  the  respon- 
dent on  this  trial,  we  shall  prove 
that  it  was  marked  throughout  with 
a  mildness  and  propriety,  little  to  be 
expected  after  the  incorrect  and  irri- 


tating behaviour  of  some  of  the 
counsel  :  A  further  instance  to  shew 
how  little  attention  is  due  to  the 
statements  of  angry  men,  who  come 
in  the  character  of  witnesses,  to  com- 
plain of  their  fancied  wrongs.  We 
shall,  moreover,  prove  that  on  every 
legal  question  decided  by  the  respon- 
dent, he  consulted  hiscolleaguejud^e 
Griffin,  and  merely  delivered  the 
opinion  of  the  court  ;  although  in 
settling  mere  questions  of  order,  he 
acted  from  himself,  as  his  duty  and 
authority  as  presiding  judge  requir- 
ed. And  finally,  we  shall  produce 
a  witness  who  attended  the  whole 
trial,  and  took  down  all  the  proceed- 
ings in  short-hand  ;  and  who  will 
present  to  the  view  of  this  honoura- 
ble court,  an  accurate  and  authentic 
statement  of  all  that  passed. 

Proceeding  then  to  the  subject 
matter  of  the  fifth  and  sixth  articles, 
we  shall  prove  that  the  judges  of  the 
Supreme  Court  of  the  United  States,, 
acting  under  the  statute  for  estab- 
lishing the  judicial  courts,  have  nev- 
er considered  the  state  laws  as  the 
rule  of  proceeding,  in  cases  like  that 
in  question  ;  that  the  provisions  of 
the  act  of  Congress  relied  on  by  the 
sixth  article,  have  always  been  regar- 
ded by  those  judges  as  relating  to 
rights  acquired  under  the  state  laws, 
and  not  to  process,  in  criminal  cases 
under  the  statutes  of  the  United 
States.  That  the  practice  in  the  state 
courts  of  Virginia,  under  the  state 
law  relied  on  bv  the  fifth  article, 
has  been  to  issue  a  capias,  and  not  a 
summons,  in  cases  of  misdemeanors 
punishable  by  imprisonment,  or  to 
be  tried  on  indictment,  and  to  use  a 
summons  in  those  cases  only  where 
the  offence  was  to  be  punished  by 
fine,  without  imprisonment,  and  the 
offender  was  to  be  tried  by  the  court 
in  a  summary  way,  without  an  in- 
dictment. And  to  shew  that  the 
recollection  even  of  the  most  correct 
men,  is  not  always  to  be  relied   on, 
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we  shall  pro  J  ace  a  record  in  which 
it  appears,  that  the  gentleman  who 
has  given  his  testimony  with  so 
much  candor  and  propriety,  a  id  who, 
though  still  very  young,  has  been 
nearly  five  years  attorney  general  of 
Virginia,  did  himself,  in  his  official 
capacity,  order  a  capias  on  a  present- 
ment, in  a  case  not  capital. 

And  finally  to  remove  all  shadow 
of  doubt  from  this  part  of  the  case, 
we  shall  prove  that  when  the  pre- 
sentment had  been  found  against 
Callender,  and  the  respondent  was 
about  to  order  process  upon  it,  he 
enquired  of  Mr.  Nelson  the  district 
attorney,  what  process  was  proper 
in  such  a  case,  and  was  informed  by 
him  that  a  capias  was  the  proper 
process  :  whereupon  the  capias  ac- 
tually issued  was  drawn  up  and  is- 
sued under  the  immediate  direction 
of  that  officer;  on  whom,  conse- 
quently, and  not  on  the  respondent, 
who  had  no  better  means  of  gaining 
information  on  such  a  point,  the 
blame  of  the  mistake,  had  one  been 
committed,  must  hive  fallen. 

On  the  subject  of  the  repondent*s 
conduct  at  the  circuit  court,  held  at 
Newcastle,  in  1S00,  which  furnishes 
the  matter  of  the  seventh  charge, 
we  shall  pr  )\re  that  the  very  improp- 
er and  unbecoming  expressions  at- 
tributed to  him,  relative  to  "  a  high- 
ly seditious  temper,  manifested  by  a 
certain  description  of  people  in  the 
state  of  Delaware,  and  especially  in 
Newcastle  county,  and  more  parti- 
cularly in  the  town  of  Wilming- 
ton," were  never  uttered  by  him; 
and  that  he  neither  said  nor  did  any 
thing  more  than  is  admitted  by  him 
in  his  answer,  and  was,  as  we  con- 
tend, required  by  his  duty. 

We  shall  then  proceed  to  the  sub- 
ject matter  of  the  eighth  article,  the 
charge  delivered  by  the  respondent 
*  1    Baltimore  ;   and  there  we  shall 


produce  a  cloud  of  witnesses  to  shew 
that  he  uttered  no  such  expressions 
concerning  the  present  administra- 
tion, their  character,  their  mode  of 
acquiring  power,  and  their  objects 
in  its  exercise,  as  are  attributed  to 
him  by  Mr.  Montgomery  ;  and  that 
he  neither  mentioned  the  present 
administration,  nor  alluded  to  them, 
except  so  far  as  they  might  be  im- 
plicated in  his  remarks  on  the  effects 
likely,  in  his  opinion  to  flow  from 
the  repeal  of  the  judiciary  act.  I 
have  no  hesitation,  Mr.  President, 
in  declaring,  that  if  the  respondent 
had  interred  on  such  an  occasion, 
such  expressions  as  this  witness  has 
put  into  his  mouth,  such  conduct, 
though  not  amounting  to  an  im- 
peachable offence,  would  have  been 
highly  improper,  and  deserving  of 
severe  reprehension.  Hence  we  feel 
particularly  solicitous  to  refute  this 
accusation,  an  I  happily  we  have  it 
most  completely  in  our  power:  for 
we  shall  not  only  shew,  that  of  the 
members  who  were  present,  and  at- 
tended particularly  to  this  charge, 
not  one  person,  except  Mr.  Mont- 
gomery, heard  these  expressions  ;  but 
we  shall  prove  by  various  witnesses 
who  were  near  to  the  respondent, 
and  observed  him  particularly  while 
delivering  the  charge,  that  he  read 
it  from  a  written  paper,  and  deliver- 
ed nothing  but  what  he  so  read  ; 
and,  to  make  refutation  complete, 
we  shall  produce  the  paper  itself,  at- 
tested by  the  person  who  copied  it, 
and  those  who  heard  it  read,  and 
shall  submit  it  to  the  consideration 
of  this  honourable  court,  which  will 
find  in  it  no  such  expressions  as  are 
slated  by  Mr.  Montgomery. 

Such,  Mr.  President,  is  the  state- 
ment of  what  we  expect  to  prove, 
and  this  statement  we  shall  now 
proceed  to  substantiate  by  our  testi* 
mo  ny. 
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Evidence  on  the  part  of  the  Respondent, 

Samuel    awing,    sworn,    and    examined 
by  Air.  Hopkinton. 

Q  Is  that  paper  in  your  hand  writing  ? 
{producing  one  J 

.  A  It  is,  except  the  concUGon  of  a 
particular  paragraph. 

Q  At  what  time  did  you  make  it  ? 

i  A  It  was  copied  from  a  paper  thrown 
down  by -the  court  on  the  bar  table  at  the 
trial  of  Fries.  In  the  afternoon  of  that 
day,  while  I  was  in  the  offica  of  Mr. 
Lewis,  with  whom  I  then  ftudied,  Mr. 
Caldwell,  the  clerk  of  the  court,  called 
on  and  afked  me  for  it,  and  I  gave  it  to 
him,  and  I  have  never  feen  it  fince  until 
a  few  days  ago. 

Q  Was  you  in  court  the  next  day,  and 
what  took  place  I 

A  After  I  had  been  in  court  a  few  mi- 
nutes, judge  Chafe  mentioned  that  the 
eounfel  were  wrong  as  nothing  which  had 
fallen  from  the  court  as  a  reltnction— and 
afked  the  eounfel  whether  they  meant  to 
go  on.  The  conversation  ended  with  a  de- 
termination on  their  part  not  to  proceed 
with  the  defence.  Judge  Chafe  obferved, 
that  after  the  court  had  explained  their 
winds  on  the  law,  that  if  the  eounfel  ftill 
pCrfided  in  citing  cafes  which  were  not 
law,  they  rnuft  do  it  at  the  rifk  of  their  le- 
gal reputation.  I  did  not  underftand 
this  as  a  menace  on  the  part  cf  the  judge. 


Edward  J.  Coaley    sworn%    and  examined 
hy  Mr.  Hopkinsou. 

Q  Is  that  paper  (shewing  him  one)  in 
your  hand  writing  I 

,  A  It  is.  This  is  a  copy  of  a  paper 
given  to  me  by  judge  Chafe,  to  copy  tor 
him,  and  was  made  previous  to  the  trial 
ot  John  Fries.  I  had  read  law  in  Balti- 
more under  the  direction  of  judge  Chafe  * 
and  when  I  refided  in  Philadelphia  he 
occasionally  fent  for  me  to  copy  his  opi- 
nions, while  he  held  a  court  there.  This 
paper  was  copied  from  one  in  the  hand 
writing  of  judge  Chafe. 

Q  What   were  the  reafons  affigned  by 
tfce  judged  when   he  gave  you  this  to  co- 


Mr.  llicholson.  I  object  to  that  que$ 
tion.  I  do  pre  fume  that  the  refponden£ 
cannot  give  any  converfatioh  of  his  iii 
evidence.^ 

Mr.  Bopkinson.  Declaration*  are  at2 
■ways  admitted  to  (hew  the  intent  of  thft 
acl.  We  have  heard  much  of  the  quo= 
animo  of  the  j'idge  and  we  wifh  now  te> 
lhew  itc 

Mr.  Nicholson,  Evidence  may  be 
given  of  declarations,  which  operat* 
againft  the  party  making  them,  but  not 
in  his  favor,  unlefs  made  at  the  (am* 
time.    This  I  take  to  be  the  rule  of  lawa 

Mr.  Martin.  I  know  that  declarations! 
themfelves  cannot  be  given  in  evidence 
in  favor. of  the  party  making  them,  but 
when  the  declarations  accompany  the  a£fc 
it  becomes  a  part  of  that  a&>  and  is  pro- 
per to  be  giv»n  in  evidence.  Such  is  the 
cafe  at  prefent  and  I  hope  the  queftiori 
will  be  allowed  to  be  put  to  the  witnefs. 

Mr.  Rodney.  I  conceive  that  no  de<» 
clarations  of  the  party  can  be  given  ia 
evidence  in  his  favor.  If  that  doctrine 
were  correal,  to  what  inconceivable  mif- 
chiefs  would  it  lead  us.  The  greateft 
criminal,  when  indicted  for  any  a£l,  might 
offer  his  own  declarations  to  (hew  his  in- 
tent to  be  pure.  For  myfelf  I  could  wifh 
that  every  latitude  might  be  allowed  the 
refpondent  in  his  defence,  and  I  fliall 
never  object  to  any  quellions  being  put  ; 
but  when  an  objection  is  made  to  one  by 
an  honorable  manager,  it  becomes  my 
duty  to  throw  in  my  mite  againlt  th« 
queflion. 

The  queflion  was  then  reduced  tci 
writing  and  the  queflion  taken  upon  al- 
lowing it  to  be  put  to  the  witnefs  and 
determined  in  the  negative — Yeas  9  — 
Nays  25. 

Mr.  Hopkinfon  here  offered,  in  evi- 
dence, a  certificate  of  the  alerk  of  the 
circuit  court  of  Pennfylvania,  (hewing 
the  number  of  civil  ciufes  on  the  docket 
at  the  time  of  the  trial  of  Fries,  and  a 
part  of  the  charge  of  judge  Iredell, 
delivered  to  the  grand  jury,  who  found 
the  firft  bill  againft  Fries,  and  alfo  ti.s 
cafes  of  Vigol  and  Mitchtll,  reported  i* 
Dallas, 
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William  Ra%vlet  examined  hy    Mr.    Hop- 
knson» 

Q  Was  the  reltndUon,  which  was  laid 
en   the    counfel  at  the  trial  of  Fries,  ap 
plied  to  the  counfel  for  the  United  States 
as  well  as  the  counfel  for  Fries  ? 

A  I  have  no  recollection  of  any  other 
reflation.  I  did  conceive  it  laid  on  both, 
and  that  the  counfel.  on  neither  fides 
ihould  attempt  to  mifiead  the  jurv.  That 
the  counf-l  for  the  United  States  fhould 
not  cite  cafes  which  deflxjyed  the  falutary 
provifions  of  the  liatute  of  William,  as 
that  of  difpenfing  with  the  neceflity  of 
having  two  witnefles  to  prove  an  oven 
act  of  treaibr,  and  that  the  cour.fel  for 
the  prif  ner  mould  not  cite  common  law 
cafes  concerning  tre*  fen. 

William   Meredith,  sivorrt, 

Mr  Hopkinson  Pleafe  to  relate  what 
came  under  your  obfervation  at  the  tn  ,1 
of  Fries. 

Mr  Meredith.  On  the  22d  day  ©f 
April  18'0,  I  went  to  the  court  houfe 
at  a  late  hour.  As  1  approached  the  houfe 
I  met  a  number  of  perfbns  and  the  im- 
preffion  on  my  mino  was  that  the  court 
had  adjourned.  But  meeting  none  of  :he 
b*r,  1  went  into  court  ?nd  f;und  it  fit- 
ting,  boon  after  1  went  in  judge  Cfe^fe 
observed  tnat  the  court  had  confide  eu  the 
overt  acts  charged  in  the  indictment 
ag  inll  Fries,  and  fiad  made  up'  their 
minds  as  to  the  cnfrimtional  definition  of 
trcalon  ;  and  to  prevent  miilake,  h?.d 
cauied  thr.-e  copies  of  their  opinion  to  be 
mad"  out  by  their  cleric — the  paper  was 
then  thrown  down  on  the  table.  I  recol- 
lee,  that  at  this  t;me  judg"  Chafe  obferved, 
that  the  giving  this  opinion  was  not  in- 
tended to  prevent  the  counfel  from  argu- 
ing The  law.  I  felt  a  defire  to  take  a  copy 
pi  he  paper  but  I  had  no  opnortuni.y  of 
eoing  it.  The  court  adjourned  a  (hart 
time  after  this.  When  1  was  at  home  an 
application  was  made  to  me  bv  Mr.  Cald- 
well, the  clerk;  for  the  copy  which  he  h-d 
heardl  had  taken, bnt  I  informed  r,im  that 
I  did  not  take  one.  On  the  following  day  I 
Was  in  court  at  the  opening  of  it.  John 
Fries  was  placed  at  the  bar,  and  the  judge 
enquired  of  the  counfel  whether  they 
Were  ready  to  proceed  with  his  trial.  Mr. 
Lewis  obferved  that  he  declined  acting 
fcny  lenger  as    counfel    for   the  prifoner» 


Judge  Chafe  faid  that  the  counfel   'were 
not  to  c -nliuer   themf  Ives  bound    by  the 
opinion  of  the  court  which  had  been  de- 
livered th.  day  before.      Mr.  Lewis  refer- 
red to  the  opinion,  and  faid  that  it  in  t«c\ 
precluded  the  counfel  from  addreliing  any 
arguments    to  the  court.     Judge    Peter* 
faid   that    the    opinion    was    withdrawn* 
Judge  Chafe    obferved    that    the  counfel 
were  at  liberty   to   argue    the     cale  fu  ly, 
both  as  to    the  law  and    fact,   before    the 
jury.      Mr.  Lew'Sthen  {fated  to  the  court 
his    idea    of  the   appofitenefs  of  common 
law  cafes,  judge   Chafe  flated    his   belief 
that  they    were  inapplicab'e    buc    he    re» 
marked  that  the  counfel  might  go  on  and 
cite  them   to    the  jury    as    t  was  not  the 
intention  of    the   court    to    circumfcribe 
them  in  their  defence  or  to  take  the  dtci- 
fion  of  the  law  fvom  the  jury       He  ftated 
farther,    that  the  counfel  might   manage 
the    defence  in    any   w«y,  having     it  the 
fame  time  a  regard  to  their  own  characters. 
I  »m  politive  as   to  thole  expreflions,  be- 
caufe  I  made  a  luminary  of  theft  proceed- 
ings ami     they    were     in  the     ftatement. 
Judge  Peters  made  fome  remarks  calcu  a- 
ted  to  put   the  counfel  in    a  good  hum.nr 
and    induce    them  to    proceed;  but  they 
pei  filled  in  declining.     Thus  far  tne  court 
manife(*ed    a  conciliatory   difpofiti  n    to- 
wards thr    counfel,  but  when  it    was  per* 
ceived  that  they  would  not    proceed  with 
the    defence  of    Fries,  judge   Chafe    told 
them.  w(  If  you  fuppofe,  you  will  embar- 
raft  die    Court    gentlemen,  by  fuch    con- 
duct, you  are  mitUken,''  or  wordi  to  that 
effect.     He  then  addreffed  himfelf  to  the 
p  i Toner    and  afked   him  if  he  was    ready 
for  his  trial,  or  would  have  other  counfel 
affigned  him.     Fiie3  obferved  that  he  iid 
not  know  what  to  do,  but  would  leave  it 
to  the  court.     Mr.  Rawlc   then  expreued 
a  wiih    that  the  trial   might   be  poflpo.icd 
until  the  next  day,  which  was  accordingly 
done.     On  the   following  morning   Fries 
was  ag«in  placed  at  the  bar,  and  was  afked 
whether  he   wifhed  other  counfel   affigned 
him.     He  declined    having    counfel    ard 
ebferved  that     the    court    fhould     be  hs 
counfel.     Judge  Chafe    then    faid    in  the 
moit     pathetic    and     impreffive    manner 
"  1  hen  by   the  bleffing  of  God  the  court 
will  be  your  counfel,   and    will  do   you  as 
much  jullice  as    thofe  who  were   affigned 
you."     The  trial  then  p-occeded.    I  was 
was  not  there  the  whole  tunc  «f  it* 
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Question  by  Mr.  Hopkinson. 


James  Wlnchejler  /worn. 


Did  not  Judge  Chafe  t*ke  particular 
pain;  to  inform  Fries  of  his  right  tocbil- 
Icngc  andtrofs-exanvne  the  witnefse*,  and 
reminded  no:  t>  afk  ny  queltion  that 
might  eliminate  himfcit  1 

A.  I  thought  Judge  Chafe's  promife  to 
Fries  very  well,  to  wit:  That  of  being  hi* 
counfel-  He  app  ared  to  take  uncommon 
pains  'o  prevent  F.ies  from  afking  any 
q-aelhon  that  might  criminate  himfelf,  and 
to  remind  him  of  his  right  to  challenge, 
and  examining  the  witneses  produced  on 
the  part  of  the  United  States. 

Luther  Martin  Sworn* 

Mr  Harper.  Will  you  pleafe  to  ftate 
whether  and  at  what  time  you  furuifhed 
judge  Chafe  with  the  •«  Prospect  Before 
Us,''  an  I  whether  there  was  not  a  num- 
ber of  pafsages  fcored  in  it  by  yourfelf. 

Mr     Martin-     I  was  in  Nev»  York  du- 
ring the  sitting  of  the  circuit  court  there. 
While  1  vva;  sitting  at  the  bar,  I  obferved 
in  a  newsp,p-r   that  the     *«  Prospect  Be- 
fore Us"  wus     advercued    to    be    fold  at 
Greenleaf  VpriatiMy    >dfice.     Having  ne-. 
ver  feen  it,  1  went  to  the  oriice    and  pur- 
ehaled  a  cu  iple  of  th  m-  Judge  Wafhing- 
ton  was  tlun  Holding  the    court     at  New 
York    ar;d  informed  me  that  he  had  never 
feen  the  b^ok    and  ).  offered  him    one    of 
mine  ;  hut    he   Cent   his  fervant  and  par- 
chafed  one.     I    hen  read  the  hook;  and  as 
in  my  ufual  cuftom  fcored  whatever  passa- 
ges I  thought  remarkable,  either  for    me- 
rit or  demerit   and  in  this  cafe  I  icorcd  a 
number  of  them.      Ac  that  tifec  I  did  not 
know  that  judge  Chafe  was  to  hold  a  court 
at  Richmond,  nor  were  the  passages  fco- 
red with    any   intention    to  be  ufed    in  a 
profecution.     There  were  phages  fcored 
which  could  not  have  been  ufed  in  the  in< 
diftment,  becaufe  1  fcored  all  those  which 
refieaed     on     the   charter   of   General 
Wafhington,    When  I  returned  home  and 
found  judge    Chafe   was  going   to    Rich- 
mond, I  gave  him  the  book  and    obferved 
that  he  might  amufe  himfelf    with    it  on 
t^e  roid,  and  afterwards    make    what  ufe 
of  it  he  pleafed.     I  did  detest  the    book, 
Q     Was   your     name  written  in  the 
hook  ? 

A     It  W»s  on  the  title  page  of  it. 


Mr.  Harper.  Judge  Winchefter,  will 
you  pleafe  to  ftate  whether  you  were  not 
in  Annapolis,  in  company  wun  Judge 
Chafe  and  Mr,  Mafon,  when  a  conversa- 
tion took  place  relative  to  the  "  Profpcft 
Before  c/f,''  and  what  was  the  nature  of 
that  con  verfation. 


Mr.  Winchejle-.     I  attended   in  May, 
iSoOj  at    Annapolis,   as  a  diftrift  judge, 
and  held  the  circuit  court   there  in  con- 
junction with  judge  Chafe.     I  think  on 
the  laft  day  of  the  term,  a  man  by  ths 
name  of  Saunders    was    fentenced    to    be 
whipped,  for  breaking  open  a   letter  in 
the  polt-ofiice.     When  he  was  taken  oat 
of  court  to  receive  his  fentence,  a  crowd 
gathered  at  the   door  and   prevented  the 
palTage  of  the  court  out  of  it.     I  do  not 
remember  what  perfons  remained  in  court. 
While  the  judges  remained  on  their  feats, 
Mr.  Mafon  came  up  and  addreffed  himfelf 
to    judge    Chafe.     After  fuch  a  lapfe  of. 
time  my  recollection  mud  be  vet,-  i.nper- 
feft,  and  I  fhall  ufe  my  own  language  in 
ftatinor  what  I  recollet.  I  think  the  con- 
verfation  took  place  in  this  way.      J^dge 
Chafe  had  delivered  what  has  been  called 
his   farewell  charge  to  the  grand  jury. — ■ 
Mr.    Mafon   obferved,     "    Well,  judge, 
what  do  you  call  this  charge  ?  Is  it  a  mo- 
ra!, a  political,  a  religious  or  a  judicial 
one  r"     Judge  C'ndk  replied  that  he  be- 
lieved that  it  was  a  little  of  all,     I  thinlc 
Mr.  Mafon  informed  the  judge  that    he 
would  not  deliver  fuch  fentiments  in  Vir- 
ginia0      It    appeared    to   me    that    judge 
C  ;afe  thoug  it  he   meant  to  fay  that  he 
would  be  afraid,  and  he  faid  that  he  would 
not   only    deliver   fuch    fentiments,     but 
woald  execute  the  law  as  he  declared  it. 
The  con  verfation  then  turned  on  the  fub- 
jedit  of  the  book  calied  the  •<  Profpeft  Be- 
fore Us,"  and  it  was  fpoken  cf  as  a  book 
written  bv  Callender.     The  con'/erfation 
which  paffed  concerning  it  I  do  not  recoi- 
led more  than  this,   that  I  have  a  ftrong 
impreffion  that  judge  Chafe  faid  that  Mr. 
Martin  had  given  him  the  book,   and  that 
he  fhould  take  it  with  him  to  Richmond. 
I  heard  the  teftimony  given  in  a  few  days 
ago  by  Mr.  Mafon,  and  my  teftimony  cor- 
refponds  with  his  in  this  particular,  that 
the  whole  converfation  was  of  a  jocular 
na.ttuc  :  but  I  do  not  remember  partic^Us- 
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pxprefiiorss  that  he  does ;  fuch  as  the 
judge's  obferving,  that  if  the  ftate'  of  Vir- 
ginia was  not  wholly  depraved,  or  if  there 
were  an  honeff.  jury  to  be  found  in  it,  that 
he  would  punifh  Callender.  But  my  at- 
tention was  not  directed  to  the  whole  of 
the  converfation  which  took  place,  and 
thofe  expreflions  might  have  been  ufed  by 
judge  Chafe  without  my  hearing  them. 

William  Matfoajl ftvorn: 

Mr.  Harper.  Pleafe  to  relate  to  this 
honorable  court,  at  what  time  you  faw 
judge  Chafe,  after  his  arrival  in  Rich- 
mond, and  what  took  place  at  the  trial  of 
Callender. 

Mr.  MarJhalL  On  the  21ft  of  May, 
judge  Chafe  arrived  in  Richmond.  Imme- 
diately after  his  arrival  I  waited  on  him, 
and  he  afked  me  (being  the  cle  k  of  the 
court)  concerning  the  ftate  of  the  docket, 
and  I  gave  him  information  concerning  it. 
On  the  2  2d  of  May  the  court  met,  ^nd 
judge  Chafe  charged  the  grand  juiy;  On 
Saturday,  the  24th,  they  returned  with  a 
prefentment  agamft  James  Thompfon  Cal- 
lender as  the  author  of  a  book  called  the 
<<  Pro/pea  Before  Us."  I  believe  that  the 
grand  jury  had  prepared  the  prefentment 
before  the  court  opened,  and  as  foon  as  it 
opened  they  made  it.  As  foon  as  I  had 
read  the  prefentment,  the  marfhal  carried 
the  jury  back  to  their  chamber,  and  the 
attorney  went  to  prepare  the  indictment. 
There  was  fome  converfation  between 
judge  Chafe  and  the  attorney,  and  then 
judge  Chafe  enquired  what  was  the  pro- 
cefs  proper  to  be  iffued  on  the  prefentment. 
Mr.  Neifon  anfwered,  that  he  fuppofed  a 
capias  was.  judge  Chafe  faid  fomething 
about  a  bench  warrant,  which  was  un- 
knowp  to  us.  Judge  Chafe  then  obferved, 
that  all  th'rte  of  us,  muft  draw  a  form  of 
arreft,  and  the  one  which  he  moil  approved 
of  fhould  be  ufed.  I  finifhed  mine  firth, 
ard  the  judge  approved  of  it  and  ordered 
me  to  put  the  feal  of  the  cenrt  to  it  and 
deliver  it  to  the  manhal,  which  I  did.— 
On  Saturday  evening  the  grand  jury  bro't 
in  the  indictment.  Judge  Chafe  formed 
the  court  from  the  2 2d  tc  the  29th  of  May 
jnclufjve,  alone— on  the  30th  judge  Grif- 
fix\  arrived.  On  the  27th  the  marfhal 
brought  Mr.  Callender  into  court  in  cuf- 
tody.  A  chair  was  handed  to  him,  and  he 
^inci  in  court,     In  the  evening  judge 


Chafe  obferved,  that  perhaps  Callender 
might  have  fome  application  to  make  to 
the  court .  I  do  not  recoiled  whether  the 
gentleman  who  afterwards  appeared  for 
Callender  were  then  in  court  ;  if  they 
were,  they  faid  nothing.  Mr.  Merewe- 
ther  Jones  informed  the  court,  that  Cal- 
lender was  not  prepared  to  make  any  ap- 
plication, but  that  one  would  be  made  the 
nextday.  Judge  Chafe  afked  if  Callerder 
could  give  bail,  The  reply  of  Mr.  Jones 
was,  that  he  could  in  a  moderate  fum. — ■ 
Judge  Chafe  then  afked  Callender  what  he 
was  worth,  who  replied  that  he  was  a- 
bout  equal.  The  judge  did  not  appear  to 
underftand  him,  and  afked  what  he  meant 
by  it.  Callender  faid  that  he  had  no  pro- 
perty, and  that  he  owed  about  two  hun- 
dred dollars.  That  he  had  more  than  that 
owing  to  him,  but  did  not  expect  to  re- 
ceive more  of  it  than  what  he  owed,  fp 
that  he  did  not  conceive  himfelf  worth  any 
thing.  Judge  Chafe  afked  "whether  he 
could  procure  bail  in  the  fum  of  two  hun-J 
dred  dollars.  The  reply  was  in  the  af- 
firmative, and  a  recognizance  entered  into 
— Callender  in  the  fum  of  two  hundred 
dollars,  and  two  fureties  in  the  fum  of  one 
hundred  dollars  each.  On  the  28th  an  ap- 
plication was  made  to  the  court,  by  Mr. 
Hay,  for  a  continuance  of  the  caufe.  He 
flated  to  the  court  that  he  was  not  well 
acquainted  with  the  practice  in  the  cir- 
cuit courts,  but  that  he  had  prepared  a  ge- 
neral affidavit,  flating,  that  the  traverfeic 
was  not  prepared  for  trial  on  account  oF 
the  abfence  of  material  witneffes.  Judge 
Chafe  told  him  that  he  had  better  file  a 
fpecial  affidavit,  and  might  take  until  ths 
next  dzy  to  prepare  it.  He  alfo  obferved 
thnt  it  was  necefTary  for  the  traverier  to 
plead  to  the  indictment,  before  any  motion 
for  a  continuance  could  be  made,  as  he 
might  plead  guilty.  Mr.  H3y  affured  the 
court  that  that  would  not  be  the  plea.— 
Callender  was  however  arraigned  and 
plead  not  guilty,  and  nothing  further  was 
faid  on  the  fubject  on  that  day.  On  the 
29th  Mr.  Hay  produced  his  fpecial  affida- 
vit. The  affidavit  ftated  that  a  variety 
of  witnefles  were  abfent,  who  were  mate- 
rial to  the  defence  of  the  traverfer — that 
there  were  a  number  of  written  documents 
and  alfo  a  book  written  by  Mr.  Adar.)s 
entitled,  An  Ejfny  on  the  Canon  and  Feudal 
Laws,"  which  were  alfo  neceflary  for  !  is 
defence  and  without  which  he  could  not 
fafcly  go  to.  uial  j  he  therefore  mov*d  1 » 
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a  continuance.    Judge  Chafe  obferved  that 
«very  perfon  indicted  tor  publifhing  a  libel 
&  intending  to  prove  the  truth  of  his  affer- 
tions  by  document*,  ought  always  to  have 
thofe  documents  in  his  poffeffion.       That 
the  affidavit  was  not  fufficient  to  procure 
a  continuance,   but  that  they  fhould  have 
time   to   procure   the  attendance  of  their 
witneffes.     He   faid  that  the  court  would 
laft  for  two  weeks,  but  that  would  not  be 
fufficient,  he  would  give  them  a  month  : 
"Nay  gentlemen  (faid  he)  '*  I  will  give 
you  fix  weeks."     I  cannot  remain  here  fix 
weeks,  becaufe  I  am  bound  to  hold  a  court 
in  Delaware,    but  I  will  go  to  Delaware 
and  hold  the  court,  and  return  here  infix 
weeks  and  try  Callender.     In  the  courfe 
of  Mr.  Hay's  obfervations  he  faid  that  he 
•was  not   prepared  to   invefligate  the  law 
and  the  farts,  when  judge  Chafe  made  the 
offer  which  I  have  mentioned  ;  I  do  not 
recollect  that  any  reply  was  made.   Judge 
Chafe  then  obferved  that  the  trial  mould 
come  on  at  fuch  a   time,   as  the  witneffes 
who  lived  in  Virginia  could  have  time  to 
attend,  and  afked  the  maifhal  concerning 
the  refidence  of  Mr.   Giles  and  General 
Mafon,  and  whether  he  had  any  deputies 
in  court  who  could  be  fent  after  them. — 
The  reply  was  that  a  deputy  marfhal  was 
there,  who  could  go  after  them  immedi- 
ately.    Judge  Chafe  then  directed  me  to 
iffue  fummonfes  for  the  witneifes,  return- 
able on  Monday  the  fecond  of  June.    I  ac- 
cordingly iffued  fubpoenas  for  general  Ma- 
fon, Mr.  Giles  and  coionel  Taylor.     The 
marfhal  was  directed  to  ufe  all  expedition, 
and  on  Monday  the  fubpcenas  were  all  re- 
turned execu  ed,   with  the  memorandums 
when  they  were  done.    On  Monday  morn- 
ing colonel  Taylor  appeared  in  court  ;  the 
others  did  noju-   A  poitponement  was  alked 
by  the  counfel  for  Callender  for  two  hours, 
in  hopes  that  Mr.  Giles   would  arrive. — 
judge   Chafe    informed    them    that   they 
might  have  a  poftponement  until  the  next 
day,    which    was    taken.       On   Tuefday 
morning  a  motion  was  again  made,  found- 
ed on   the   affidavit  for   a  continuance.— 
judge  Griffin    was  then  in  court,    having 
come  in  on  the  30th  of  May.      The  mo- 
tion was  argued  at  length  and  received  the 
fame  decuiun  it  had  bciore,  and  the  mar- 
tial was  Oidered  to  call  the  jury — twelve 
jurors  appeared  when  called.     Some  ob- 
jection was  made  to  the  pannel  of  the  jury. 
Authority  was  called  for,   and  I  went  up 


in  the  capitol  and  brought  down  Coke  «pt 
on  Littleton.     Judge  Cha'e  looked  at  it 
and  decided  that  the  pannel  fhould  not  be 
quafhed.     When  the  jury  had  all  anfwer- 
ed,   the  counfel    propofed  to  propound   a 
queflion  to  them,    I  do  not  recollect  what 
it  was.     Judge   Chafe   obferved    that    he 
would  propound    the  proper  queltion   to 
them,    and  he  aiked   them  the  following 
queflion  :   "  Have  you  formed  and  deliver- 
ed an  opinion  on  the  charges  in  the  indict- 
ment."    The  anfwerof  the  firft  juror  was„ 
that  he  did  not  know  what  the  indictment 
was.  Eight  or  nine  jurors  atafwered  in  the 
fame  manner,    and  the  counfel  declared  it 
unneceffary    to   put    it  to   the    fubfequent 
ones.     I  cannot  ftate  all  the  circumftances 
of  the  trial.     Colonel  Taylor's  evidence 
was  rejected. 

^uejilons  ly  Mr.  Harper, 

Did  any  converfation  take  place  be- 
tween  judge  Chafe  and  yourfeif  relative  to 
the  fummoning  of  the  jury,  and  did  not 
judge  Chafe  exprefs  a  wilh  that  Mr.  GLes 
might  be  on  the  jury  ? 

Anfiver.  Mr.  Giles  was  a  juror  in  the 
circuit  court  on  the  29th  May.  When  his 
name  was  called  over  to  record  the  ver- 
dict, judge  Chafe  aiked  me  whether  that 
was  Mr.  Giles  the  celebrated  member  of 
Congrefs  ;  I  told  him  that  it  was.  On 
that  evening  I  was  at  the  lodgings  of  the 
judge,  and  he  afked  me  whether  Mr.  Giles 
would  remain  in  Richmond  until  the  trial 
of  Callender.  I  informed  him  that  I  ex- 
pected he  would  not.  He  faid  he  wilhed 
that  Mr.  Giles  fhouid  be  on  the  jurv,  a  d 
added,  that  if  his  fnuation  would  pern  it 
him  to  drop  a  hint  to  he  nurlhal,  that  it 
would  be  to  fummon  a  jury  to  try  Callen- 
der, cornpofed  entirely  of  Caliender's  po- 
litical friends,  but  that  it  would  be  impro- 
per for  him  to  interfere. 

Q^  Was  you  at  any  time  at  the  Jodg. 
ings  of  Judge  Chafe,  when  Mi.  Heath 
was  there,  anJ   vhat  paifed  at  that  ..me  ? 

A.  Judge  Chafe  was  a  total  Granger  va 
Richmond,  and  afked  me  to  call  on  1,1.11  as 
often  as  I  poffioly  could.  I  generally  went 
every  evening  after  the  ecu/:  rore,  and  I 
believe  I  went  every  morning  aoc,  accom- 
panied him  to  court.  One  aay,  about  ten 
o'clock,  I  went  to  his  lodgings,  and  found 
Mr.  Heath  there,  who  was  either  at  the 
duo/,  or  in  the  puila^tj  in  the  nit  of  leay- 
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ing  the  houfe.  I  am  not  pofitive  whether 
Mr.  Randolph,  the  marfhal,  wai  with  me  ; 
but  mv  opinion  is,  that  he  was.  I  am  po- 
fitive that  he  went  with  the  judge  and 
myfejf  to  court  on  that  day  ;  becaufe  I 
recoiled  expreffmg  my  iurprife  to  him  at 
finding  Mr.  Heath  there,  and  afiteH  him 
how  judge  Chafe,  who  was  a  ftranger  in 
Richmond,  could  be  acquainted  with  Mr. 
Heath. 

Ck  You  fay  that  Mr.  Heath  was  in  the 
sft  of  leaving  the  room  ? 

A.  He  wai  either  out  of  the  room,  or 
jn  the  aft  of  coming  out. 

Q\_  Did  any  converfation  take  place  be- 
tween judge  Chafe  and  the  marfhai,  con- 
cerning the  fummoning  of  the  jury,  while 
Mr.  Heath  was  there  ? 

A.  There  was  not  one  word  took  place 
while  Mr.  Heath  was  there,  and  none  of 
that  kind  ever  took  piece  in  my  prefence. 

Q^  When  the  witneffes  who  were  fum- 
moncd  did  not  attend,  did  not  judge  Chafe 
offer  to  iffuc  attachments  ? 

A.  He   did,    returnable    immediately. 

Q.  Did  not  judge  Griffin  concur  with 
judge  Chafe  in  all  his  opinions  ? 

A.  I  fat  near  the  judges,  and  frequent- 
ly heard  them  in  a  low  converfation,  but 
I  recoiled  nothing  diltindly,  except  when 
Mr.  Ballet  was  directed  to  be  fworn  on 
the  jury,  judge  Chafe  aiked  him  "  whe- 
ther he  had  iormed  and  delivered  an  opi- 
nion on  Me  charges  in  the  indictment" — 
to  which  Mr.  Buffet  replied  in  the  nega- 
tive. Judge  Cafe  then  obferved  to  Mr. 
Grirrin,  thai  this  was  fimiiar  to  a  murder- 
That  a  man  might  nuke  up  his  mind  as 
to  what  conftttuted  murder  ;  but  that  if 
he  did  not  apply  it  to  the  particular  cafe, 
that  he  was  a  competent  juror;  and  then 
directed  Mr.  Biflec  to  be  fworn,  to  which 
judge  Grirhn  allenied. 

Q^  Did  this  precede  the  decifion  ? 
A.  I  cai.'r  fay  with  certainty.  Judge 
Griffin  was  confulted  as  to  the  rejection  of 
colonel  Taylor's  teftimony,  and  I  under- 
ftccd  him  to  affent  to  ..il  the  ads  of  the 
court. 


was  it  not  cuftomary  for  the  circuit  judge* 

to  change  ? 

6  '  t 

A.  It  was. 

Q^  Who  prefided  at  the  next  term  aftef 
the  trial  of  Callender? 

A.  Judge  Patterfon. 

Questioni  by  Mr.  Randolph. 

You  ray  you  are  not  certain  that  the 
marfhai  accompanied  you  to  the  lodgings 
of  Mr.  Chafe  when  you  faw  Mr.  Heath 
there  ;  are  yon  certain  that  he  accompaT 
nied  voa  and  the  judge  to  the  court  ? 

A.  I  am  pofitive. 

Q^  You  mentioned  that  the  judge  ex- 
preffed  a  wifh  that  the  jury  to  try 
Callender  mould  be  of  a  certain  political 
defcription  ;  did  you  mention  that  to  the 
mar'Tial  ? 

A.   I  never  did, 

Q^  Do  you  not  know  that  all  the  jury 
who  rricd  Callender,  were  oppofed  to  him 
jn  political  fentiments  ? 

A.  I  btlieve  they  all  were. 
Q^  Did  the  capias  which  iflued  againft 
Callender,  iffue  before  the  bill  was  found  . 

A.   It  did. 

Q^  In  the  courfe  of  the  trial,  were  not 
the  interruptions  of  counfel  more  frequent 
than  you  have  ever  feen  at  any  other  trial? 

A.  I  have  rarely  feen  a  trial  where  the 
interruptions  were  fo  frequent. 

Q.  Do  you  recoiled  any  cafe  ? 

A.  I  recoiled  a  cafe  wlife  judge  Ire- 
dell prefided,  when  the  interruptions  were 
more  freqaent. 

Q.  Did  you  fee  any  thing  difrefpedful 
on  the  part  of  the  counfel  ? 

A.  The  counfel  for  the  traverfer  ap- 
peared to  be  in  a  great  ftate  of  irritation, 
and  there  appeared  as  much  decificn  on 
the  part  of  the  court  as  I  have  eyer  wit, 
r.elTed. 

Qj_  Was  there  much  warmth  difp'ayed  ? 

A.  There  was  ;  but  I  am  unable  to  fay 
who  commenced  it. 


William  Marshall  crop  examined, 
*$» est ions  by  Mr.  Nieholjbn. 
At  the  tirce  when  Callender  was  tried,         A.  I  cannot  give  a  diftind  anfwer  %9 


Question  by  Mr.  Martin, 
What  produced  the  interruptions  of  the 
counfel  ? 
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that  quefrion,  I  frequently  heard  the 
judge  fay  that  the  gentlemen  had  rEiitaken 
the  law,  and  were  prefling  their  miftaices 
on  thecou  t. 

Question:  by  Mr.  Harper. 

You  have  flated,  fir,  chat  there  were  not 
on  the  jury  any  of  the  amc  political  fen- 
timelits  with  C^llen-ier  ;  was  there  none 
fummoned  on  the  ponnel  ? 

A.  There  were  federal  that  I  know  of : 
fome  of  them  fpoketo  xit  to  get  .them  ex- 
cufed,  but  I  declined  interfering.  Col. 
Harv  e  wis  exenfed  on  sk 'count  of  his  be- 
ing fherifF  of  Henrico  ^i.nty  court,  which 
was  at  that  time  fitting.  Mr.  Rudford 
and  Vr.  Vandevall  were  called,  but  did 
not  anfwer,  nor  attend, 

CK  Did  j«dge  Chafe  obferve,  that  the 
gentlemen  continued  to  renew  motions 
after  they  had  been  overruled  ? 

A;   1  think  he  did. 

Q^  Wa»  judge  Chafe  farcaftic  ? 

A.  I  do  not  recoiled  that  he  was; 

Q^.  What  was  the  illuftratioa  of  a  cafe 
which  he  made,  and  which  produced 
mirth  ? 

A.  The  judge  faid  that  all  the  charges 
in  the  indictment  muft  be  proved,  or  it 
was  ufeiefs  to  prove  any  ;  and  therefore 
it  was  unimportant  that  any  of  the  tra- 
veler's witneffes  mould  be  there,  provi- 
ded  they  couid  not  prove  ail.  He  faid, 
t(  Suppofe  a  man  ihouid  fay  that  I  was  a 
fcoundrel,  a  rogucy  and  an  ugly  fellow; 
he  is  indicted  for  it,  and  pleads  not  guilty. 
On  the  trial  he  proves  that  I  am  a  very 
Ugly  fellow,  will  any  man  fay  that  this 
will  juttify  him  for  faying  that  I  was  a 
fcoundrel  and  a  rogue  ?"  All  this  was  in 
good  humor. 

Q.  Was  he  harfh  to  the  counfel  ? 

A;  The  judge  frequently  faid,  "I  am 
atting  under  an  oath,-  and  bound  to  give 
my  opinion  on  the  law  ;  but  lama  falli- 
ble man,  and  it  is  podible  that  I  may  be 
in  an  error,-  and  therefore  the  whole  cafe 
may  be  ftated  in  writing,  and  I  will  af- 
iift  the  counfel  in  making  out  a  writ  of 
error,  and  allow  them  to  take  the  cafe  up 
to  the  fupreme  court  as  foon  as  poffible. 

Questions  by  Mr.  Randolph. 

Do  you  fpeak  of  eolonal  John  Harvie, 
*£  JBelvider*  ? 


A.  I  do. 

Q.  Do  you  fpeak  of  hit  politics  ncw3 
or  his  politics  then  ? 

A.  His  politics  then — common  report — 5 
and  my  knowledge  of  his  oppofition  to 
the  fedition  law; 

Q^  Is  the  William  Rudford  the  pen'on 
who  keeps  the  Eagle  tavern  in  Richmond  ? 

A.  The  fame. 

Q.  Do  you  fpeak  of  his  politics  now, 
or  his  politics  then  ? 

A.  I  ft.eak  of  his  politics  tfcen. 

Q^  Do  you  not  know  that  Marks  Van- 
devall  has  denied  that  he  was  fummoned  ? 

A.  I  have  underftood  it,  but  not  from 

him. 

Q^  Did  col.  Harvie  anfwer  when 
ealled  ? 

A.  He  did — and  was  excufed  on  the 
ground  of  his  being  high  fherifFof  Hen- 
rico county,  whofe  court  was  fitting. 

Q^  Is  there  not  a  great;  deal  of  bufinefs) 
tranfatfted  in  Henrico  court  ? 

A;  There  is  at  the  quarterly  court,  but 
that  was  a  monthly  court;  at  which  there 
is  not  much  bufinefi  tranfacted. 

Q.  Are  you  well  acquainted  with  col; 
Harvie  and  Mr.  Pvudford  ? 

A.   I  am. 

Q^  Are  you  well  acquainted  witS 
Marks  Vaudevail  ? 

A.  I  am  not  very  intimate  with  him; 

Q*_  Do  you  not  know  that  Marks  Van-: 
dedall,  at  the  election  for  members  of  the 
houfe  of  reprefentatives  in  the  fpring  of 
1799,  voted  for  your  brother,  ;he  prefent 
chief  juftice  of  the   United  States  f 

A.  I  believe  that  he  did  not  vote  at  all; 
Had  he  voted,  my  opinion  is  that  he 
would  have  voted  for  my  brother. 

Question  by  Mr.  Bcycrd. 

Had  the  venire  facias  iffiied  to  fummos 
the  jury  before  your  meeting  with  Heath, 

A.  A  <veaere  jacias  did  not  iflueatalL 
An  order  was  given  to  fumraon  the  jury 
on  the  Thurfday  previous  to  the  trial,  j 
do  not  remember  whether  the  pannel  wa# 
prepared  at  the  time  I  faw  Mr.  Heath  t*- 
the  lodgings  of  jud^e  Chafe,  erne;^ 


[     63     ] 


%jiiji'ictt  hy  Mr.  Randolph. 

Do  you  know  the  politics  of  Thomas 
tinny  ? 

A.  I  do  not  know  what  politics  he 
prof'effes.  I  know  he  was  oppofed  to  the 
adoptien  of  the  constitution  of  the  United 
States. 

The  court  then  adjourned. 

Saturbay,  February   16,    1805. 
BavidM.  Randolph,  fnuorn  and  exam- 
ined  by  Mr.  Harper. 

Q^  Was  you  roarfhal  of  the  diftrift  of 
Virginia  at  the  trial  of  Callendei  ? 

A.  I  was.  t ; . 

Q.  In  what  mode  was  the  jury  fum- 
moned to  try  him  ? 

A.  I  received  notice  on  Thurfday,  the 
aoth  of  May,  to  fimmon  a  jury  to  try 
Callender  on  Monday,  the  fecond  of  June. 
I  proceeded  tofummon  them  immediately, 
but  did  net  complete  the  pannel  until  after 
the  court  had  met  on  Monday. 

Q^  Did  you  ever  ihew  the  pannel  to 
judge  Chafe  ? 

A.  I  never  did  in  any  cafe  that  I  re- 
coiled! of,  except  the  pannel  of  the  grand 
jury,    in  order  to  appoint  a  toreman. 

Q^  Did  judge  Chale  ever  tell  you  to 
ftrike  off  a  certain  defcription  of  people 
««  or  creatures"  called  democrats  ? 

A.  Never  at  any  time  or  place  I  am 
Certain.  The  pannel  was  never  completed 
until  after  the  court  met  on  Monday,  and 
I  had  no  opportunity  of  (hewing  it  to 
judge  Chafe,  even  had  I  wiihed  to  do  it. 
Queft'ion.  Did  any  gentleman  apply  to 
fee  excufed  from  ferving  on  the  jury  ? 
An/wer.      Several.      At    the    moment 


one  of  my  deputies  was  then  in  cojlverfj- 
tion  with    colonel    Vandevall,     At    this 
time  I  faw  Mr.  Baffet  coming  into  town 
— I  went  up  to  him  and  informed  hint 
that  he  had  been  noted  for  not  attending 
on  the  grand  jury  and  that  he  muft  ferve 
on  the  petit  jury,  and  he  would  then  have 
&a  opportunity  of  making  his  excufe  to  the 
court  for  not  ferving  on  the  grand  jury. — > 
When  I  returned  to  the  capitol  my  depu- 
ties made  a  return  of  a  number  of  jurors 
which  they  had  fummoned,  on  little  flips' 
of  paper,  and   from  them  I  made  out  the 
pannel.     Mr.  Lewis  and  Mr.  BlakeJy  ap- 
plied  to   me  to  be  difcharged.     I  heard 
fomething  oh  the  part  of  Mr.  Lewis  that 
he  wis  prejudiced,  and  I  difrharged  him. 
Mr.  Blakely  was  under  the  age  of  twenty- 
five,  and  we  let  him  off.      I  went  out  and 
faw   Mr.   Samuel  Morfe,    and    fummoned 
him.      He  applied  to  be  difcharged,  but  X 
refufed.     He  then  told  me  that  he  knew 


I  would  let  him  off,  and  Hooping  down 
affured  me  that  he  was  prejudiced  agaihft 
Calletider.      I  informed  him  that  I  would 
let  him  off,   but  requelted  him  not  to  men- 
tion it,  leaft  others  might  feigtj  the  fame 
excufe.     I  then  went  down  to  the  count- 
ing room  of  Picket,  Pollard  and  Johnfon. 
and  informed    Mr.  Pollard   that  he  muft 
ferve.     He  informed  me  that  he  had  beefl 
fummoned,  but  could  not  attend.     I  told 
him  that  there  was  but  one  reafori  which 
would  induce  me  to  excufe  him,  and  he  not 
giving  that  I    refufed  to  difcharge  him  ; 
he  then  went  up  to  the  court  and  they  ex- 
cufed him.     Colonel  Harvie  requefted  to 
be  let  off  and  informed  me  that  he  was 
high  lheriff  of  Henrico  court  which  was 
then   fitting.     I   told  him  that  the  high 
lheriff  generally  did  nothing  at  court,  and 
he   muft   ferve  :   he  then   applied   to    the 
court  and  was  releafed.       Mr.    Rudford 
was  in  court  and  made  fome  objection  to 


«—  "j  -»----—  m  was     1 

when  I  received  orders  tofummon  the  jury,    fervjng#     He  might  have  faid  that  he  dif 
I  applied  to  my  two  deputies  and  directed    fercd  in  politics  with  me.     When  he  wa« 
:h  of  them  to  furamon  fuch  characters    called  he  did  not  anfwer. 

d.  Did  you  go  in  perfon  and  apprehend 
Callender  ? 


uc.. 

as  I  defignated  to  them.     They  p  oceeded 

to  fummon    immediately,     and   each  put 

down  one,  two  or  three  names.   I  looked 

around  and  fummoned  feveral  gentlemen, 

but  did  not  pot  down  their  names,     On 

Monday  when  the  court  met,  finding  that    terfljUrgh  ?' 

my  deputies  had  not  fummoned  as  many  .     j  ^-^ 

jurors  as  was  neceffary,    I  went  down  to  *  * 

look  for  them,  and  found  them  in  the  aft        Q^  Was  there  any  thing  faid,  tending 

if  looking  out  for  jvors,     Mjr,  M.olbj/, 


A.  I  did, 

Q^  Did  you  meat  with  Mr.  Hay  in  Pe= 


I 


lOdiiluaue  yoii  from  apprehending  Ca'len- 
ser. 

A.  I  had  proceeded  twelve  miles  above 
Peteribargh  in  confluence  of  wrong  in- 
formation. .  On  my  return  Mr.  Hay  came 
up  to  me  and  we  entered  intoconverfation. 
I  told  him  that  I  had  been  foiled  in  my 
endeavors  to  find  Callender,  but  that  I  was 
'determined  to  fee  whether  he  was  not  in 
Peter-bur^h.  Mr.  Kay  appeared  to  inter- 
eft  himfeif  in  perfuading  me  to  abandon  the 
purfuit.  I  replied  that  I  lhouid  do  my 
duty.  He  faid  that  he  did  dot  know 
where  Callender  was,  but  that  if  he  did 
he  would  not  tell  me,  and  added  that 
Callender  could  not  or  would  not  be  taken 
that  term — I  told  him  that  perhaps  he 
was  too  fari&uirie  and  he  mull:  not  be  fur- 
prized  if  I  carried  Callender  to  court  with 
me.  He  then  politely  avked  me  to  go  to 
his  houfe  and  lodge,  which  I  refufed, 
^vilhing  to  fee  fume  cf  my  friends  in  Pe- 
terfourgh. 

C3^  Did  Mr.  Hay  affign  any  reafons  for 
your  abandoning  the  purfuit  ? 


■ 

Q^  Had  you  any  converfation  wJrh  Mri 
Chafe   on   the  fubje:t  of  the  grand  jury  ? 

A.   Not  one  word  that  I  recoiled, 

v^  Was  William  Rudford  the  man  who 
keeps  the  Eagle  tavern? 

A.   The  fame. 

Q^  Did  He  mention  to  you  that  his  po- 
litics were  different  from  yours  ? 

A.  I  do  not  remember  whether  he  ex- 
prelTed  it  in  words,  but  I  understood  that 
he  meant  to  convey  that  idea, 

.     Q^  Did  you  underiland  his  politics  to 
be  different  from  yours  at  that  time  ? 

.A.I   was  not  certain  what  his  politics 
were. 

Q^  When  did  you  (hew  the  judge  a 
pannel  of  the  grand   jury  ? 

A.  It  was  after  the  court  met  on  the: 
firft  day  of  the  term,  I  handed  the  pannel 
t©  the  judge  to  appoint  a  foreman. 

Queft'ion  by  Mr.  Campbell. 

Did  you  ever  m- et  Mr.  Heath  at  the 
lodgings  of  judge  Chafe  ? 


-    A.  He  offered  a  number  ;  one  was  that  :     A,  I  have  no  recollection  of  feeing  Mr, 

Callender,   if  taker.,   could  not  be  def-nd-  Heath  during  the  felfion  of  the  court,   but 

ed.  and   would  be  imprifoned,    but  that  it  Up0p  hearing  Mr.  MarfhaU's  telHmony,  I 

not  taken  at  that  time,   at  the  next  court  funoofe  J  mull  have    teen    Mr.   Heath  in 


lie  would  funender  himfeif. 


Q.   You   have  faid  that  you  completed 
v.he  panne!  after  the  meeting  of  the  court  ? 

A.   I   have  faid  fol 

Q^  Did  you  everfubrr.it  any  other  panr 
'pel  to   judge  Chafe  except  the  p 
the  grand  jury  ? 

A.   I  never  did* 


Richmond  during  the  term,  as  I  know 
him  v^ry  well;  but.  I  have  not  the 
ilighteit  recollection  of  feeing  him  at  the 
lodgings  of  judge  Chafe  at  aay  time. 

(X-   Did  you  ever  receive   any  inirruc-. 
tions  from  the  judge,   relative  to  the  vaca- 

nncl  of    monin2  oi  tne  Srand  Jury  • 
A.  Never. 


David  M.   Randolph,     crofs   examined    by 
Mr.    Randolph. 

Q.  Did  you  fummon  Marks  Vandevall 
yourfeif  or  not. 

A.  He  was  not  furnmoned  by  me,  but 
he  was  by  my  order.  Mr.  Mofby  my  de- 
puty tcld  me  that  colonel  Vandevall  was 
avrrfe  to  ferving.  i  told  him  that  it  lay 
with  him  to  let  him  oif,  and  he  informed 
:ne  that  he  had  not. 

Q^_  Have  you  not  heard  that  Mr.  Van- 
devall has  denied  that  he  was  furnmoned  ? 

A.  I  have  fcen  it  in  a  newfpaper  and 
tailed  Mr.  Mofby 's  attention  to  ir,  who 
faid  it  was  unfounded, 


John,  Marjhall  Jhvcrz — examined  by 
Mr.  Harper. 


M 


Q^  Did  you  not,  at  the  trial  of  Callen- 
der, make  an  app.ication  to  the  court  in 
behalf  of  Colonel  John  H^rvie,  who  wms 
fammoned  on  the  jury    and  wifhed  to  be 

excufed  ? 

A.  At  the  trial  of  Callender  I  was  a 
member  <;f  the  bar.  Colonel  Harvie, 
with  whom  1  %vas  very  intimate,  inform* 
eft  me,  that  he  had  been  furnmoned  »s  a 
juror  to  try  Calender,  and  eiprfeflej 
great  unwillingnefs  to  ferve  ;  he  inform- 
ed, that  he  was  an  im;:ro]er  person  to 
ferve,  becaufe  he  had  made  up  his     rvund 
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fch&t  the  feditionlaw  was  unconstitution- 
al, and  fhould  therefore  find  the  traverfer 
not  guilty,  let  the  evidence  be  what  it 
might.  He  requefted  me  to  interfere  with 
the  marfhal,  and  obtain  his  difcharge.  I 
fpoke  to  the  marfhal  and  informed  him  of 
Col.  Harvie's  having  made  up  his  mind, 
and  that  of  courfe  he  was  an  improper 
perfon  to  ferve  on  the  jury.  The  marfhal 
replied,  that  Col.  Harvie  mud  apply  to 
the  court,  becaufs  he  had  determined  to 
conduct  himfelf  in  fuch  a  manner  as  to 
prevent  fufpicion  of  prejudice  againft  Cal- 
ender. I  applied  to  the  court  for  Col. 
Harvie's  difcharge,  on  the  ground  of  his 
being  high  f/Kriff  of  Henrico  county, 
whofe  court  was  then  fitting  ;  upon  this 
ground  he  was  difcharged. 

Q^  Did  you  ftate  any  other  reafen  to 
the  court,  why  he  ought  to  be  dif* 
charged  f 

A.  I  ftated  none  other. 

.  John  Marjhall  crofs. examined  hj  Mr. 
Ra?iddph. 

Q^  Was  you  prefen:  at  the  trial  of 
Callender  ? 

A.  I  was. 

Q^  Did  you  fee  sny  thing  unufual  in 
the  mode  of  conducing  that  trial  ? 

A.  There  were  feveral  circumftanees 
which  do  not  always  occur  in  trials,  b^th 
en  the  part  of  the  bench  and  bar. 

Q^  Were  the  interruptions  of  counfel 
&ore  frequent  than  ufual  ? 

A.  The  counfel  for  Callender  wifhed 
to  bring  before  the  jury  the  queftion  of 
the  conftitutionality  of  the  law.  This 
the  court  determined  to  be  improper,  and 
whenever  the  counfel  attempted  to  argue 
it  before  the  jury,  they  were  flopped. 
After  being  flopped  on  that  point,  an  ar- 
gument was  commenced  on  the  part  of 
Mr.  Hay,  to  prove  to  the  judge,  that  he 
was  not  correct  in  the  opinion  which  he 
had  given,  Immediately  on  his  com- 
fiiencement  the  judge  flopped  him,  and 
told  him  that  what  he  faid  was  not  law. 
Some  converfation  enfued  between  them, 
fciid  Mr.  Hay  left  the  bar. 

Q^  Did  thofe  interruptions  take  place 
only  when  the  counfel  atteuapied  to  argue 
the  conftitutionaiity   of  the  law,  or  did 


they  alfo  take  place  oh    the  other    ^uef*. 
tions  ? 

A.  I  have  a  general  impreffien  on  the 
fubject,  which  is,  that  throughout  the 
courfe  of  the  trial,  when  any  thing  was 
ftated  which  the  judge  did  not  think  cor- 
rect, he  immediately  ftated  his  opinion  j 
but  this  is  alfo  his  practice  in  civil  cafes* 

Q^  Do  you  recollect  the  caufe  of  the 
mifunderftanding  between  the  judge  and 
the  eounfel  ? 

A.  It  began  early  and  progreffed  with 
the  cafe,  but  I  do  not  recoiled  the  caufe 
of  it. 

Q^  Is  it  ufual  for  judges  to  hear  coun- 
fsl  on  a  point  which  they  have  decided  ? 

A.  It  is  ufual  for  a  judge,  if  he  be- 
lieves a  cafe  clear,  to  fhonen  the  argu- 
ment ;  but  if  the  counfel  exprefs  a  defire 
to  be  heard,  it  is  a  piece  of  decorum  to 
hear  them. 

Q^  Is  it  the  praftice  in  the  circuit 
courts  for  the  judges  to  adjourn  the  court 
for  a  length  of  time,  and  hold  a  court  at 
a  different  place,  then  come  back  and 
re.  open  the  court  ? 

A.  I  only  know  the  practice  in  thofe 
courts  where  I  have  been,  and  I  have  never 
known  it  to  be  the  cafe. 

Q^  Has  it  ever  been  the  practice  tocorru 
pel  the  counfel  to  reduce  queftions  to  wri- 
ting, and  fubmit  them  to  the  court  ? 

A.  It  depends  on  the  circumftanees  of 
the  cafe.  If  doubts  arefuggefted  as  to  the 
propriety  of  the  queftion,  the  judges  will 
do  right  to  have  it  teduced  to  writing— > 
Eut  unlefs  there  is  fome  particular  reafon 
for  it,  I  have  never  known  counfel  com- 
pelled to  reduce  their  queftions  to  writing,, 
I  have  never  known  queftions  reduced  to 
writing  in  the  firft  inftance. 

Q^  Did  you  ever,  in  a  criminal  profe- 
cution,  know  the  teftimony  of  a  witnefs, 
to  be  rejected,  becaufe  he  was  unable  te 
prove  all  the  defence  ? 

A  I   never  have* 

Questions  by  Mr*,   Harper. 

Did  not  judge  Chase  make  an  oScr  td, 
poltpone  the  trial  ? 

A.  I  recollect  that  fome  queftion  wag 
made  before  the  trial.     The  counfel  fei 
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Callender  were  of  opinion  that  they  ought 
to  have  had  until  the  fucceeding  term,  as 
they  had  filed  an  affidavit  Mating  the  ab- 
fence  of  a  number  of  witneffes.  At  that 
time  a  poftponement  took  place  for  a  few 
days,  which  appeared  fufficient  to  obtain 
the  attendance  of  the  witneffes  that  lived 
in  Virginia.  There  wag  an  obfervation 
on  the  part  of  the  judge  that  the  counfel 
fhould  have  time  to  prepare  for  trial.  I 
think  he  faid  they  might  have  a  month. 

Q^  You  have  been  afked  whether  it  is 
the  pradice  for  courts  to  adjourn — have 
not  the  courts  the  power  to  do  it  ? 

A.  I  have  never  turned  my  attention 
to    the  aft  of  Congrcfs  on  the  fubjed. 

Quejlian  by  the  Prtjident. 

Do  you  recoiled  any  inftance  where  the 
«ondud  of  judge  Chafe  was  tyrannical  and 
©ppreffive,  during  the  trial  of  Callender  ? 

A.  I  have  ftated  the  condud  of  the 
judge,  and  the  court  will  be  able  to  judge 
whether  it  was  tyrannical  or  oppreffive. — 
When  Mr.  Hay  was  about  to  retire,  the 
judge  defired  him  to  go  on  and  affured  him 
that  he  would  not  be  again  interrupted. 

Queftion  by  Mr,  Worthington. 

Is  it  ufual  in  Virginia  to  try  cafes  fi- 
milar  to  that  of  Callender  at  the  fame  term 
the  prefentment  is  made  ? 

A.  My  pradice  was  never  extenfive  in 
criminal  cafes  ;  I  believe,  however,  it  is 
not  ufual. 

Queftlsn  by  Mr.  Randolph. 

Did  you  hear  the  judge  apply  the  epi- 
thet of  "  young  gentleman"  !  to  either  of 
the  counfel  ? 

A.  I  think  I  heard  him  z??\y  it  to  Mr, 
Wirt. 

Q^  How  old  do  yoa  fuppofe  Mr.  Wirt 
was  at  that  time  ? 

A.  I  fuppofe  he  was  about  thirty. 

Q^  Was  he  a  married  maa  cr  a  wi- 
dower  ? 

A.  He  was  a  widower. 


Edmund  I.  Lee  f-jjorn — examined  by  Mr. 
Harper, 

Q^  Was.  you  prefent  at  the  trial  of  Cal- 
ender. ? 


A.  I  was  not  in  court  when  Callender 
was  brought  there.  I  was  prefent  whcra 
an  application  was  made  for  a  continuance 
and  overruled, 

Q^  Do  you  recoiled  an  ofFer  made  by 
judge  Chafe  to  pofipone  the  trial  ? 

A.,  Judge  Chafe  informed  the  counfel 
that  he  could  not  continue  the  caufe,  but 
that  if  they  would  fix  any  time,  when 
they  fuppofed  they  would  be  ready,  he 
would  pofipone  the  trial  until  that  time. 
He  obferved  that  he  would  pofipone  it  for 
a  fortnight,  for  a  month,  and  I  am  not 
certain  but  he  added  that  he  would  poll, 
pone  it  for  fix  weeks, 

Edmund    I.    Lee — erofs   examined  by  Mrt 

Randolph, 

Q;  At  what  ftage  of  the  trial  was  this 
offer  made? 

A.  It  was  on  the  application  for  a  con. 
tinuante  I  believe. 

Q^  Did  the  trial  proceed  immediately 
afterwards. 

A.   It  did. 

Q^  Were  Meffrs.  Hay  and  Nicholas 
prefent  at  that  time  ? 

A.  I  believe  they  were,  but  I  do  not 
recoiled  any  particular  reply  that  they 
made  ? 

John    A,    Chevalier  f<worn — examined  by 
Mr.   Ha  per. 
Q^  Was  you  prefent  at  the  trial  of  Cal, 
lender  ? 

A.  I  was  in  court  during  a  part  of  the 
trial. 

Q^  Did  you  hear  a  motion  made  by  the. 
counfel  for  a  continuance  of  the.  caufe  ? 

A.  I  did  not. 

Q^  Did  you  hear  aa  offer  on  the  part  of 
the  court  to  pofipone  the  caufe. 

A.   I  do  not  recoiled. 

John  A.  Chevalier — crofs  examined  by  Mf* 
Randolph. 
Qi,  Hew  long  have  yoa  been  in  Ame» 
rica  ? 

A.   About  twenty  years. 

Q.  Have  you  been  mech  in  the  habit  cl 
attending  courts  of  juflice  I 

A:  I  tavs  aotc 
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Q^  Did  you  obferve  any  thing  unufual 
the  trial  of  C 
A.   I  did  note 


at  the  trial  of  Callehder  ? 


Robert  Gamble  fnx/orn—  examined  by    Mr. 
Harper. 

Q^  Was  you  prefent  at  the  trial  of  Cal- 
lende'r  ? 

A.  i  was  prefent  when  the  motion  was 
sn  de  for  a  continuance.  The  judge  ob- 
served that  the  caufe  could  not  be  continu- 
ed, bur  t!..ac  he  would  poftpdne  it  for  a 
month'  or  even  fix  weeks,  or  as  long  as  the 
tenn  would  admit. 

Q^  Did  you  hear  the  converfation  be- 
tween the  court  and  Mi.  ijnlTct,  relative 
fd  B.-.riei's  feTying  on  the  jury",  and  what 
$vas  it  ? 

A.  Mr.  Baffet  faid  that  he  had  feen  ex- 
tracts in  a  newfpaper  which  were  faid  to 
be  taken  from  the  "  Profpeft  Before  Us," 
and  that  he  had  formed  an  opinion  that 
vhufvsr  was  the  author,  he  came  under 
%hc  rrdiiion  law.  Judge  Chafe  afked  whe- 
thei  he  had  made  up  hu  mind  on  the  char- 
ges in  the  indiftrqejpt,  10  which  Mr.  Baf- 
fet replied  that  he  had  not,  and  he  wps 
directed  to  be  fworn  on  the  jury.  I  did 
not  know  «•  hat  the  charges  were  myfelf, 
but  I  did  fuppofe  that  they  were  for  a  vi- 
olation of  the  /edition  law,  and  that  was 
£he  g'(  t»eral  opinion. 

Q.  "Did  EVTi  -  Baffet  mention  to  the  court 
thai  I. e  wifl  id  to  be  excufed  from  ferving 
on  the  jury  ? 

A.  He  merely  fug^tfted  the  impreffions 
made  on  h:.s  mind  as  ..  fcrur  ie  of  delicacy. 

R:-bert    Gamble — crqfs    examined   by    Mr. 
ka'ndolj  h. 

Q.  At  the  time  when  you  informed  the 
court  that  you  had  not '"  formed  and  deli- 
vered .'.v.  opinion  upon  the  charges  in  the 
indictment,''  :..d  yau  ever  !  eard  it  read  ? 

A  I  had  never  seen  the  indiclment, 
nor  heard  it  read. 

Q,  Had  ou  made  up  your  mind  as  to 
the  h<    '"    a4kd  the  Profpeclf  Before  Us  ? 

A.   I  had  ne-er  feen  the  Prpfpe£i. 

Q^  You  w  ;re  prefent  when  the  court  pf- 

»d  fo  p6fl  lone  the  rriai ;  upon  what  day 
I  his  i  ffer'iri   ie  ?  ».-'*' 

do  not  recoiLci. 


Q_.  Was  not  an  objection  made  to/you, 
ferving  on  the  jury  ? 

A.  On  the  day  of  the  trial  Mr.  Nicho- 
las obferved  that  he  would  make  an  objec- 
tion to  me,  and  I  was  afked  by  the  court 
««  whether  1  had  formed  and  delivered  an 
opinion  on  the  charges  in  the  indtci lfient', 
. —  to  which  I  replied,  that  I  had  never  feen 
the  indictment  or  heard  it  read,  and  the 
court  di reded  me  to  be  fworn. 

Philip  Gooch;  /worn ^examined  by    Mr. 

Harper. 

Q^  Was  you  prefent  at  the  trial  of  Cal- 
ender in  Richmond  ? 

A.  I  was  prefent  a  part  of  the  time. — 
I  did  not  hear  what  was  going  forward 
until  the  jury  were  called. 

CX.  Did  you  go  there  for  the  purpose  of 
hearing  the  trial  ? 

A.  I  had  never  feen  a  circuit  in  fcffions 
and  I  was  anxious  to  hear  the  trial  of  Cal- 
ie'nder,  and  for  thofe  purpofes  I  went  t» 
court. 

Qi  What  did  you  obferve  on  the  trial  ? 

A.   When  Mr.  Baffet  fuggefted  to  the 
court  fome  quell  ion  whether  he  was  a  fit 
perfon  to  ferve  on  the  jury,   the  court  de- 
cided, that  he  muff,  not  only  have  formed, 
bat  delivered  his  opinion  alfo,   and  judge 
Chafe  proceeded  to  give  fome  reafons  for 
it,  but  at  the  fame  time  he  confultcd  with 
the  affociate  judge.      I  fat  near  them  and 
could  hear  their  confutation.      Baffet  was 
then  fworn  on  the  jury.      Mr.  Neifon  the 
profecutor,   then  opened  the  cafcj   and  in- 
formed   the  jury  that  he  fhould   be    able 
to    prove   the    publication  ;   he  then  went 
on    and    examined   the  teftimony.        Af- 
ter this  the  counfel  for  the  traverfer  called 
colonel  John  Taylor  as  a  witnefs.      After 
he    was  fworn  an  objection  was  made  to 
ftis  teftimony,   and.  judge  Chafe  declared 
it  inadmiffible.      When   he  made  this  de- 
termination heccnfulted  with  judge  Grif- 
fin, who   declared  himfelf  to  be  of  the' 
fame  opinion.     Judge  Chafe  then  obferv- 
ed that  the  counfel  were  men  of  talents  and 
knew  the  evidence  to  be  irtadtniffible,  and 
thes   wifhed  to  alarm  the  people.   He  then 
turned   to  Mr.  Neifon  and  faid,  "  I  wifh. 
y   h  would  iuffer  the  evidence  to  go  to  the 
jury.      Mr.   Neifon  replied  that  he  could 
not.   Judge  Chafe  afked  him  a  feeohd  time, 
and  he  faid  he  wifhed  he  could,  but  init. 
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u  was  contrary  to  law.  Mr.  Wirt  opened 
the  cafe  on  the  part  of  the  traverfer,  and 
(aid  fomething  about  the  court's  prohibit- 
ing them.  Judge  Chafe  interrupted  him 
and  told  him  that  he  muft  not  reflect  on  the 
court,  and  he  made  an  apology.  Mr, 
Wirt  endeavored  to  fhew  the  jury  that  the 
fedition  law  was  unconftitutiona!,  but  the 
court  told  him  that  he  had  no  righr.  to  ar- 
gue that  queftion  before  the  jury.  Mr. 
Wirt  went  on  and  the  judge  flopped  him. 
Mr.  Wirt  fa  id  "I  am  going  on."  Judge 
Chafe  faid,  "  No  fir,  I  am  going  on,"  and 
told  him  to  fit  down.  The  judge  then  de- 
livered a  long  opinion,  and  faid  that  the 
jury  were  to  judge  of  the  law  as  well  as 
the  fact,  but  not  of  rhe  conftitutionality 
of  the  law.  Mr.  Wirt  faid  that  if  the 
jury  had  a  right  to  judge  of  the  law,  and 
the  ccnftitution  was  the  fupreme  law,  it 
followed  that  the  jury  had  a  right  to  de- 
cide on  the  conftitutionality  of  the  law.— 
Judge  Chafe  replied  that  it  was  a  non  fe- 
quitur,  and  made  a  bow,  and  Mr.  Wirt 
fat  down.  This  produced  a  confiderable 
degree  of  merriment.  Mr.  Nicholas  then 
rofe  and  fpokc,  and  I  believe  he  was  not 
interrupted  by  the  judge.  Mr.  Hay  then 
followed  and  was  interrupted  two  or  three 
times  by  the  judge.  Mr.  Kay  then  folded 
up  his  papers  to  retire,  when  judge  Chafe 
faid,  "  fince  you  are  fo  captious,  go  on 
and  fay  what  you  pleafe  ;"  but  Mr.  Hay 
declined  going  on  and  retired  from  the 
Bar. 

Q^  Did  Mr.  Wirt  appear  hurt  when  he 
fat  down  ? 

A.  I  thought  he  did. 

Q^  Was  the  manner  of  judge  Chafe  <;o 
the  counfel  rude  ? 

A.  When  he  told  them  that  they  knew 
the  law  to  be  contrary  to  what  they  faid, 
I  thought  the  expreffion  rude,  becaufe  it 
implied  a  breach  of  duty. 

Q^  Did  not  judge  Griffin  concur  in  all 
the    opinions  delivered  by  judge  Chafe  ? 

A.  I  thought  he  did. 

Q^  What  were  the  words  which  judge 
Chafe  made  ufe  of  when  he  told  Mr.  Wirt 
to  fit  down  ? 


Sir.' 


A.  They  were  "  pleafe  to  fit  down, 


David  Robert/on  five  rn — examined  bj  Mr^ 
Harper. 

Q..  Was  you   in   court    at    the   trial  of 

Calender  ? 

A.  I  came  into  court  when  Mr.  Hay 
made  his  laft  motion  for  a  continuance. 
I  took  down,  for  my  own  amufempnt,  the 
proceedings  in  fhort  hand.  I  have  com- 
pared the  fhort  hand  notes  witrnthe  print- 
ed ftatement,  which  was  published  at  the 
requeft  of  fome  of  my  friends,  and  t» 
which  I  will  refer. 

[Here  Mr.  Robert/on  read  bis  statement 
as  follo-ivs  :] 

The  fubftance  of  Mr.  Hay's  conclufion 
was — 

That  a  poftponement  of  the  trial  till  the 
witnefles  were  pre.fent,  and  counfel  pre- 
pared to  defend  the  traverfer,  was  eflen- 
tjal  to  juflice — that  this  delay  was  of  great 
importance  to  the  traverfer,  as  not  only 
his  little  property,  but  his  liberty,  was 
at  flake  ;  that  as  to  the  United  States,  an 
immediate  trial  could  be  of  no  cbnfe- 
quence — that  the  government •  of  the  U. 
States  muft  forever  rest  on  the  affections 
and  opinions  of  a  vittuous  and  enlightened 
people  : — That,  Handing  on  this  bafts, 
thofe  who  admihiftered  it,  could  never  be 
affected  by  the  abufe  and  declamation  of 
an   infignificaru  and    friendlefs  foreigner. 

Mr.  Nicholas  then  made  a  few  obser- 
vations— We  conceive  that  the  teftimony 
of  Mr.  Giles  is  extremely  important  ;  he 
will  prove,  as  Mr.  Callender  has  ftated 
in  his  affidavit,  that  Mr.  Adams,  the  Pre- 
sident, wifhed  that  the  executive  had 
power  to  control  the  public  will. 

This  teftimony,  when  compared  with 
the  books  of  the  preftdent,  will  febftan- 
tiate  the  charges  in  the  book  written  by 
Mr.  Callender.  It  will  go  ftrongly  to  a 
confirmation  of  the  charges  in  difpute  :  t£ 
goes  direftly  to  that  part  of  the  indift- 
ment,  where  he  is  charged  with  having, 
faid,  that  the  prefident  is  a  profejffed ar'if- 
tocrat.  It  has  been  ftated,  that  as  there 
are  nineteen  charges  in  the  indictment 
ag^inft  the  traverfer,  though  we  prove 
eighteen  of  them  to  he  trie,  yet  he  muft 
be  found  guilty,  becaufe  w  e  do  not  prove 
the  tru^h  of  the  nineteenth — :but  how  is 
it  poff.ble  for  us  to  defend  ctirfelves,  or 
how  can  we  be  prepared  for  trial;  if  the 
witnefs,     by   whom   we  can    prove  that 
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particular  charge,  be  abfcnt  ? — If  the 
court  think,  that,  in  order  to  juftify  our- 
felves,  we  muft  prove  the  whole  libel  to 
be  true,  and  it  fhall  appear,  that  teftimo- 
ny to  prove  a  particular  charge  is  want- 
ing, the  court  will  afford  us  an  opportu- 
nity:] of  adducing  it.  I  conceive,  with 
fabmiflion,  that  the  former  judgment  or 
the  court,  in  particularly  poftponing  the 
trial,  admitted  the  evidence  of  Mr.  Giles 
to  be  material,  and  that  his  perfonal  at- 
tendance would  be  effential  to  juftice. 

Here  judge  Chafe  informed  Mr.  Ni- 
cholas, that  he  had  not  apprehended  the 
opinion  of  the  court  rightly,  and  that  al- 
though on  the  application  of  the  counfel 
for  the  traverfer,  the  court  had  given 
them  the  choice  of  poftponement  of  the 
trial  till  to-day  inftead  of  a  few  hours; 
yet  it  was  not  meant  by  that  indulgence 
either  to  declare  the  teftimony  of  Mr. 
Giles  material,  or  to  poftpone  the  trial  till 
another  term,  on  account  of  his  abfence. 

Mr.  Nicholas  then  urged^once  more  the 
r.eceflity  of  poftponing  the  trial  till  Mr. 
Giles  could  attend  :  the  queftion,  faid  he, 
on  a  motion  for  a  continuance  is,  can  the 
teftimony  of  the  abfent  witnefs  fubftan- 
tiate  the  defence,  or  the  point  in  iffue  ? 
How  can  it  be  done,  if  the  witnefs  be 
not  prefcnt?  When  a  witnefs,  to  prove  the 
truth  of  a  particular  charge,  is  abfent,  I 
truft  the  court  will  give  us  time  to  avail 
ourfelyes  of  his  evidence,  and  will  not 
precipitate  a  trial,  when  a  trial  will  not 
demonftrate  that  the  decifion  is  right  :  for 
if  the  defendant  bt  found  guilty  when  his 
wiiBeiles  are  ahfent,  and  counfel  unpre- 
pared, the  verdict  will  not  fatisfy  the  pub- 
lic mind  of  his  guilt. 

Here  judge  Chafe  flopped  Mr.  Nicho- 
las, and  addreffed  the  counfel  for  Mr,  Cal- 
lender  thus : — 

"  It  is  wholly  improper  to  go  back  to 
the  former  motion — Gentlemen,  yeu  mif- 
apprehend  the  intention  of  the  court,  in 
poftponing  the  caufe  till  to-day — you 
ought  to  confine  yourfelves  to  the  prefent 
motion.  Two  rcafons  are  afligned  for  poft- 
poning the  trial  :  the  fijrft,  that  Mr.  Giles 
is  abfent,  and  it  is  inferred  that  the  court, 
by  not  ruling  a  trial  before,  admitted  hi3 
evidence  io  be  material — the  court  did  not 
enter  into  the  queftion  whether  it  be  ma- 
terial or  not.  It  appeared  that  he  was 
within  a  little  diftance  of  this  place,   and 


the  caufe  was  fufpended  till  Monday,  that 
Mr.  Giles  might  be  fummoned  before  that 
day  to  attend.  On  Monday  you  afked  for 
a  poftponement  of  the  trial  for  a  few  hours, 
and  it  was  ftated  that  perhaps  he  might 
come  in  the  courfe  of  the  day.  Inftead 
of  a  few  hours,  you  had  choice  of  conti- 
nuing it  till  to-day.  Mr.  Giles  has  been 
fummoned,  and  does  not  attend — regu- 
larly you  ought  to  take  out  an  attach- 
ment againft  him  for  not  attending,  after 
having  been  ferved  with  the  fubpcena,  and 
apprifed,  that  his  evidence  was  required 
by  the  traverfer :  there  is  no  reafon  to 
believe  he  will  be  here  during  the  term  of 
the  court — you  do  not  expect  him.  If  fucb, 
excufes  as  thefe  authorife  a  poftponement 
of  the  trial,  it  muft  be  evident  that  this 
caufe  will  never  be  tried.  It  is  not  ne- 
ceffary  to  fay  whether  Mr.  Giles,  if  pre- 
ftnt,  could  be  fworn  or  not,  becaufe  the 
traverfer  is  not  entitled,  on  general  prin- 
ciples, to  a  continuance.  Another  rea- 
fon afligned  is,  that  as  the  jury  are  to  af- 
fefs  the  fine,il  is  effential  that  the  traverfer 
fhould  have  the  privilege  of  adducing  tef- 
timony to  mitigate  it.  This  may  be  the 
practice  in  your  oi.vn  state  courts — your  o<wu 
court  will  be  governed  by  your  oivn  laixs  ; 
but  it  does  not  apply  to  the  federal  courts — 
the  jury  are  not  to  regulate  the  fine.  It 
is  a  miftaken  idea  :  they  have  nothing  to 
do  with  it.  Bu1  it  is  ftated  that  the  coun- 
fel are  unprepared  to  defend  the  traverfer  : 
you  fhew  yourfelves  to  be  men  of  ability, 
and  there  is  no  difficulty  in  the  caufe  ;  but 
you  fay  that  you  are  not  ready  to  difcufs 
the  difference  between  fact  and  opinion  : 
that  the  charges  in  the  indiclment  are  merely 
opinion,  and  not  facts  falfely  afferted.  Muft 
there  be  a  departure  from  common  fenfe,  to 
find  out  a  conftruction  favorable  to  the 
traverfer? — This  conftruction  admits  the 
publ ication*  but  denies  its  criminality.  If 
the  traverfer  certainly  publifhed  that  de- 
famatory paper,  read  it  and  confider  it. 
Can  any  man  of  you  fay,  that  the  prejl. 
dent  is  a  deteftable  and  criminal  man  ? 
The  tra/erfer  charges  him  with  being  a 
murdererer  and  a  thief,  a  defpotanda  ty- 
rant ! — will  you  call  a  man  a  murderer 
and  a  thief,  and  excufe  yourfelf  by  faying 
it  is  but  mere  opinion,  or  that  you  heard 
fo  ?  Any  falfehood,  however  palpable- 
and  wicked,  may  be  juftified  by  this  fpe- 
cies  of  argument.  The  queftion  here  is,, 
with  what  intent  the  tramfer  publifh«<& 
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thefe  charges  ?  Art  they  falfe,  fc.nd.lou.  Littleton  ftate,,  that  challenges  for  fW, 
and  malicious,  and  pubhfhed  with  intent  muft  be  deeded  by  triors.  The  oath  of 
to  defame  ?  It  is  for  the  jury  to  fay  what  the  triors  is  laid  down  there.  Challenge, 
was  the  intent  of  fuch  imputations,  and  to  the  array  are  for  partiality  in  the 
J^is  is  fufcciently  obvious— the  caufcaw;/     fheriff.  P  Y 

be  tried — I   am  fworn  to  do  juftice  be. 

tween  the  United  States  and  the  prifoner 

at  the  bar.     I  do  not  dictate  to  you  how 

you  are  to  defend  him,  but  ycu  mull  de- 
fend every  man  according  to  the  law  ;  and 

without  intending  any  difre/ped  to  either 

of  you,    I   rnoA   confine  you   to  what  1 

think  the  law.*' 

The  marfhal   was  then  ordered  to  call 
the  jury. 


Coke  upon  Littleton  being  produced  and 
the  judge  havingexamined  it,  obferved  the 
cafe  is  clear.  Principal  challenges  to  the 
array,  or  the  whole  jury  at  once,  is 
always  for  partiality  in  the  fheriff,  and 
not  in  the  jurors. 

Mr.  Nicholas  admitted  it>  but  fuggefted 

that  the  law  might  perhaps  confider  the 

return  of  a  partial  juror,   as   fufficient  to 

_T_  ground  a  challenge  to   the  array,   on  the 

M  .  mctyai^m:  meaB  to  challenge     principle  of  partiality  in  the  fheriff,  and 


the   array,     and    take   every    advantage 
which  the  laws   of  the  country   give  us. 
In  fupport  of  this  doctrine,   I  will  read  a 
paffage  from  «  trials  per  pais"— (here  he 
read  the  paffage.)      I  believe  there  is  tef- 
timony  in  court  to  prove  that  one  of  the 
jurors  returned   by   the  marfhal,  has  ex- 
preffed  fentiments  hoftile  to  the  traverfer. 
It  is  like  a  cafe  ftated  in  the  books,  where' 
8  verdict  was  fet  afide,  becaufe  a  juryman 
aad  previously  faid,   that  the  man  accufed 
>ught  to  be  hanged  ;  and  in  that  cafe,  on 
;he  fecond  trial,  every  juryman  was  call- 
id  to  fay,   whether   he  had  formed  any 
ipinion  on  the  fubject  or  not  ? 

Judge  Chafe.— My  conftruction  of  the 


wifhed  to  know  if  he  was  correct  in  this 
idea  of  the  law. 


Judge  Chafe  anfwered,   «*  No  Sir,  the 
law  i»  notfo.      You  n>«ft  proceed  regularly 
— You    may    br  ng    in  proof  if  you  can* 
that  any  juror  has  delivered   his  opinion 
upon   that   cafe   heretofore,    or  you  may 
examine   the  juror  himfelf  upon  oath  td 
this  effect.     You  may  do  cither,   but  not 
both — and    this  alternative  offered,  you 
muft    confider    not  as  a   ftrict   right.'"' — 
The  counfei   chofe    to  lely  on   the  juror* 
themfelves.      The  firft  juror  was  fwornj 
and  the  judge  put  the  following  queftion 
to    him  :   "  Have  you  ever    formed    and 
aw  is  quite  the  contrary.     I  have " always     deIivered   an    °Pinion    UP™    ^he    charge* 
.en  triors  fworn  to  decide  thefe  queftion       COnta!ned  »"  th*  «*to«l  V\  The  juror 
-How  is  this  done  in  your  country  2     T ?i*'"ed  that  ,he  had  never  feen    the  in* 

Challenges  for  favor  muft  be  decided  'by     ,1        ?■;  T  ^  f  ™di     The  ^ 
•ors-I    foppofe   there    muft    be    ^       ^n    Utd*-**  muft   be  fworn    in  chief, 

vorn*  lvlr*  y*Y  iolicited   permiinon    to   put    a 

Mr    KfiU-L         t  u  .-  i7,  queftion  to  the  juror  before  he  was  fworn 

^nthS  inchief'       The' judge  «r*d    to   know 

rlv  are  I S ^^l^fe*"  "  ^  What  f°"  °f  *  *^  he    meant  to  put, 

i,lL        f     f  pnnC,pair  chralleng«,  or  and  told  him  he  muft  firft  hear  the  queftion 

a   enges  for  fa vor-caufes  for  principal  and  if    he   thought  k   a   u.oper   one,    i 

.1 ienSfoTf        yS  tnef  ^  ^^r  ''     *«*  be  ***"*"  H^     ™*  ^°« 

iors  for  favor  are  always  tried  by     which,   with  the  perroiffi'onof  the  court,  I 

T  j      ^.    -.        „,.„„.  meant  to  have  afked,  is  tf  is,    "  Have  you 

Judge  Chafe—Well  Sir,  yourchallenge  ever  formed  and  delivered  an  opinion'™ 

tor/a-vor ,  becaufe  you  ftate  the  juror  to  the   book    entitled,  The    Profpect   before 

unfavorable  to  the  traverfer.  Us,   from    which  the  charges    in   the  in. 

Mr.  Nicholas. — This  book  ftates  it  as  dictment  are  extracted  ?'» 

:aufe  of  principal  challenge.  T,        n,    .        _. 

Tud_  Ch.A,      «.              *         .      .      .  JudSe  Chafe.     That    queftion   is    irn- 

f,    Ka/e°^Shew   mf  that  book>   *  P«>P«  and  you  fhall  not  aft  it— The  onlr 

^  LittiettTn  thrihy"7haV€Ify°AC?k *     PfPer  V*™  ">   "  Have  ^  "«  SS 

would  f fee  the  whnl ^S  ll\hddit     td    3nd  ddivered   an    "Pi"™   »P°«    this 
wou  d  fee  tne  whole  of  the  doctrine  at     charge."     He  muft  h.veAW»well 

(tl     I  am  perfumed,    that  C.kc  uFo«    ai  fonasd  the  opinio.     Swh   a  queftion- 
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as  you  propcfe,  would  prevent  the  man 
from  ever  being  tried — the  whole  country- 
have  heard  the  cafe,  and  very  probably 
formed  an  opinion.  You  might  millead 
men  by  your  ingenuity,  and  if  you  were 
indulged  in  putting  the  queftion,  the 
traverfer  might  never  be  tried.  He  has 
anfwered  that  he  never  faw  the  indict- 
ment, nor  heard  it  read,  and  if  he  has 
neither  read  or  heard  the  charges,  I  am 
lure  he  cannot  have  formed  or  delivered  an 
opinion  on  the  fubject. 

Mr.  Hay  then  expreffed  a  wifh  that  the 
indictment  might  be  read  to  him,  becaufe 
perhaps  when  he  heard  and  underftood  the 
charges,  he  would  anfwer,  that  he  had 
both  formed  and,  delivered  an  opinion 
upon  them. 

The  judge  replied,   that  the  court  had 
i\b  uly  indulged  him  as  far  as  they  could. 
That   the    anfwer   of    the    juryman    was 
explicit — that  they  could  not  go  farther 
than  they  had  gone — and  that  he  ought 
to  be  fatisfied.      The  juryman  was  then 
fworn  in  chief,  and  the  iifue  was  explained, 
that  it  muft   be  proved  that  the  traverfer 
wrote   or  publifhed   the  book  ;  that   the 
charges  were  falfe,  fcandalous  and  malici- 
ous,   and  that  he  wrote  them  with  intent 
to  defame,  and  that  if  he  could  prove  the 
charges  he  mud  be  acquitted.     The  fame 
queition,   "  whether  they  had  formed  and 
delivered  an  opinion  on  the  charges  againft 
the  traverfer  ;"   was  put  by  the  judge  to 
eight  of  the   other    jurymen  fucceffively, 
before    they    were    fworn  in   chief  ;   and 
they  all  anfwered  in   the  negative.      The 
counfel  for  the  traverfer  faid,  that  it  was 
Cnneceffary    to  put   this   queition   to    the 
other  three  jurymen,   and  they  were  ac- 
cordingly   fworn    in    chief   immediately. 
Perhapg  it  is  not  improper  here  to  obferve, 
that  the  eighth  juror  anfwered  when    the 
previous   queftion  was   put   to  him,   that 
though   he  had  never  read  or  heard   the 
*harges  in  the  indictment,  and  knew  not 
what  the  traverfer  had   publifhed,   yet  he 
had   formed  an  unequivocal  opinion,   that 
fuch    a  book    as   w   I  he  Profpect   before 
Us,"   was,  came  within  the  fedition  law  : 
But  no  objection  was  made  to  him,  and  he 
was  fworn  like  the  reft.      [See  page  48  of 
the  Exhibits.] 

The  profecutor  then  proceeded  to  prove 
the  charges  in  the  indictment,  dated  to  be, 
a  fcandalous  and  malicious  libel,     I  ihail 


not   attempt,    gentlemen  of  the    Jury)   t» 
excite  your  paffions  or  inflame  your  feelings* 
I  (hall  endeavor  to  be  cautious,  and  avoid 
uttering  what  ought  not  to  be  faid,  which 
may  in  any  manner  influence  your  judg- 
ment, upon  your  oaths  ;   for  in  that  office 
which  I  hold,   which  is  that  of  the  people 
of   United    America,   it  is  more  than  a 
common  duty,  to  take  care  not  to  ftep  be- 
yond that  line  which  leads  to  juftice.     To 
that  ftate  in  which  your  paffions  (hall  be  jl 
to  fuch  feelings  as  you  fhall  pofTeft,   a;ier 
hearing  the  charge  contained   in  the   in- 
dictment,  the   evidence   in  fupport  of  if, 
and  a  fair  ftatement  and  representation  of 
the   cafe,   I   fhall   leave  and    entrult   the 
cafe.      In  the  prefent  ftate  of  the  bufinefs, 
it  will  be  proper  for  me   to  call  your  at- 
tention to  the  ftatute  or  act  of  Congrefs, 
which  relates  to  this  cafei 

Here   he   read    the    fecond    and    third 
fections  of  the  law  commonly  called  the 
fedition    law.     The  fecond  fection   ii   in 
thefe  words  : — "  That  if  any  perfon  fhall 
write,    print,    utter  or  publifh,    or  lhall 
caufe  or  procure  to  be  written,    printed, 
uttered  or  publifhed  ;   or  fhall  knowingly 
and    wilfully    affift    or    aid    in    writing; 
printing,  uttering  or  publifhing  any  falJe, 
fcandalous     and     malicious     writing     or 
writings,   againft  the  government  ot  the 
United  States,  or  either  houfe  of  congrefl 
of  the  United  States,  or  the  prefident  of 
the  United  States,   with  intent  to  defame 
the  faid  government,    or    either  houfe  oi 
the  faid  congrefs,  or  the  faid  prefident,  oi 
to  bring  them  or  either  of  them  into  con. 
tempt  or  difrepute,   or  to  excite  againfl 
them,    or   either   or   any    of    them,   the 
hatred  of  the  good  people  of  the  Unitec 
States,  or  to  ftir  up   fedition   within  trfl 
United  States,  or  to  excite  any  unlawhi 
combinations  therein,  or  oppofing  or  re- 
fitting any  law  of  the  United  Stater,   0: 
any    aO   of  the  prefident  of  the    Unite! 
States,  done   in  purfuance  of    any    fucj 
laws  or  of  the  powers  in  him  veiled  b; 
the  conftitution  of  the  United  States;  0 
to  refill,   oppofe  or  defeat  any  fuch  law  0 
ad  ;  or   to    aid,  encourage  or   abet   an 
hoftiledefignsofany  foreign  nation  again 
the  United  States,  their  people  or  govern 
ment  ;     then    fuch   perfon,  being    therec 
convicted  before  any  court  of  the  Unite 
States,  having  jurisdiction  thereof,   (hi 
b#  punifhed  by  a  fine  not  exceeding  tvv< 
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ufatll!   dollars,  and   by    imprifonment  p'edged  not  to  inflitiit'e  a  profectition  s£ 

not    exceeding    two  years." — Upon   this  gainit  him — of  this  he  may  be  allured. 

Statute  James  Thompfon  Callender  is  now  Thefubftance  of  the  evidence  was  nearly 

indicted,  and  the  indictment  charges}  thai  as  follows  : 

malicioufly    defigning   and    intending    to  Tne  fn[\  witness  Ca\]^  upon,  was  Mr* 

defame  the  prenJent,  he,  James  Thompfon  Wm<  Duval— he   faid  that    he  few    Mr, 

Callender,  did  publifh  the  libel  fet  iorth  Hmry  Banks  have  the  book  called  "  The 

therein,    with  intent    to  bring    him  into  profpett    Before   Us"— that   Mr.    Banks 

contempt  and  difrcpute,  and  to  excite  the  give  Pii,n  tne  book  to  reacj — that  the  next 

hatred  of  the  good  people  of  the  United  day  he  raw  jyjr>  Cullender,   who  told  him 

States  towards  him.      It  will  be  for  you,  triat  he  muft  pay  niro  a  dollar  for  the  book: 

gentlemen    of  the    jury,    in   this  cafe   to  „[vcn    him  bv   Mr.   Banks — that  he  did 

determine  whether  the  iravener  has  or  has  1j,tn  pay  t^e  doiJar  for  it  to  Mr.  Callender, 

not   been    the   p'ublifher   bf  this  paper-—  antj  t|iat  the  hook,  he  believes,  contained 

This  noint  being  afcertained,    it   will  be  {omt  0f  rhe  charges  in  the  indictment, 

for  you  to  conftder  with  what  view  and  for  ^  Banks  ^  thcn  called_he  deda_ 

what  purpofe,  a  paper  Jlk«  tins  has  been  ^   .^  fome  ._.  ^    he  had  become 

comnofed  and  pubhfhed.  a  ruhfCriber  to  the  Book  entitled,    "  The 

If  you  believe  it  to  be  a  candid  and  Profpedt  Before  Us."  and  paid  the  mo- 
fair  difcuffion  of  conftitutionai  fubjecb,  of  ncy  at  the  time  of  fubfeription — that  he 
real  grievances  or  of  political  opinions  and  lent  the  book  to  major  Duval  and  lent  to 
principles  generally*  you  will  not  coniider  inform  Mr.  Callender  mat  he  might  get 
it  to  be  a  libel  within  the  flatute.  If  the  money  for  it  of  major  Duval,  and 
you  believe-  the  tacts  and  allegations  that  he  could  get  another  copy  for  hirnfelf., 
averred  in  the  paper  are  true,  you  will  another  time- — that  he  got  from  Mr.  Cal- 
confider  that  the  traverler  hath  defended  lender  the  copy  he  delivered  to  major 
hirnfelf  according  10  the  ftatute,  but  if,  Duval- — that  he  never  head  th*  traverler 
from  internal  evidence  in  the  paper  itfelfj  acknowledge  that  he  was  the  author,  but; 
you  do  not  think  fo,  you  do  not  believe  it  that  his  opinion  upon  the  fubject  was 
to  be  a  candid  evidence,  and  fair  difcuffion  clear.  The  judge  told  him  that  his 
bf  conftitotiohal  fubjeCls,  real  grievances  opinion  was  no  evidence  againfl  the  tra- 
or  political   opinions  and  principles,  and  verier; 

that  it  does  not  contain  the   truth  in  all  William   Burton  was  next  called — Ke 

parts,  you  mult  find  the  traverfer  guilty.  j-aid  that  he  purchafed  fuch  a  book   from 

Mr     Nelfon  was  about  to  introduce  e-  Mr.  Pleafants  (who  is  a  bookfeller  as  well 

vidence  on  the  part  of  the  United  States,  as  a  printer)— that  he  paid  the  money  to 

when    Mr.  Hay' obferved,   that  he  under.  Mr.    Pleafants   and    Mr.    Callender    Was 

flood,  that  foaie  of  the  witneffes  who  were  prefent. 

to  be  examined  to  prove  the  guilt  of  the  William  A.  Rind  was  next  Called-— His 

accufed,  were  themfelves  in  the  eftimaticn  teflimony   fubftantially  was,    that  a  copy 

of  the  law,  equally  guilty  ;   that  they  had  0f  the    book  in  queflion,    then  in  court, 

prined,   though  they  had  not  written  the  belonged   to    him— -That    a   coi.fiderable 

libel  in  ciueftion  ;   he  would  therefore  beg  time  age,    Mr.  Lyon  applied  to   them  to 

leave  to  make  it  known  to  thofe  who  were  print  the  National  Magazine  — that  they 

in  any  degree  implicated,   that  they  were  entered   into   contract  for  the  piirpofe   of 

not  bound  to  accufe  themfelves,  and  might  printing  22  (beets  of  that,  or  an  equivalent 

withhold  if  they  thought  proper,  fuch  part  fa  ether  work-.-that  niter  a  great  part  of 

bf  their  evidence  as  had  a  tendency  to  cri-  the  Magazine  had  been  printed,  it  ftoppedj 

aninate  themfelves.     The  judge   replied,  either  for  the  want  of  paper  of  fomeouier 

that  he  was  correct  in  his  ftatemeht — that  caufe— That  Mr.  L.  then  Brought  "The 

every  perfon  concerned  in  the  publication  ProfpeCl  before   Us"— -that  they  printed 

was  protected  by  law,  from  compulfion  to  4  or  5  half  Gleets  of  it— that   the  proof 

criminate   hirnfelf,  but  he  added,   I  fup-  meets    were    fent    to  Mr.   Callender    tor 

pofe  if  any  of  them   give   his  evidence,  correction,   and   returned  corrected   in  hi? 

the  government  of  the  L'nited  S:ates-is  hand  writing—that  Mr.  QaHshdar  a'tia'S 
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corrected  a  proof  fheet  in  a  large  room  at 
the  office— thai  Mr.  Callender  came  once 
to  hurry  the  work,  and  faid  he  would 
pay  :  but  that  he  confidered  Mr.  L.  as 
pay-mafter— that  at  Mr.  Dixon's  office, 
Mr.  Callender  faid  he  wouid  give  him  20 
copies  if  he  re;)d  one  through,  as  he  was 
fure  it  would  convert  him-— that  a  fmall 
part  of  the  manufcript  remained  in  his 
pcflVflion,  \*hich  he  produced,  then  in 
court,  and  which  he  believed  to  be  the 
hand  writing  of  Mr.  Callender.. -Eeing 
afked  if  he  had  ever  feen  Mr.  Callender 
write,  he  faid  he  had-. -that  Mr;  Callen- 
der once  took  the  debates  in  the  houfe 
of  afi'embly  for  them.  The  book  and 
manufcript  fheets  were  th**n  compared  and 
found  to  correfpond-— this  occupied  fome 
time,  and  the  judge  took  fome  pains  in 
examining  and  comparing  them. 

Mr.  Meriwether  Jones  was  next  called 
upon--  The  fubftance  of  whofe  evidence 
was,  that  he  had  never  read  the  book  till 
after  the  prefentment  was  made,  except  a 
few  paffnges,  and  perhaps  about  33  pages, 
that  nofa  word  of  it  was  printed  at  his 
office,  though  he  fold  fome  copies  for  the 
benefit  of  Mr.  Callender,  that  he  only 
pofftfled  one  copy  (which  he  then  (hewed) 
and  which  he  declared  he  found  where 
Mr.  Callender  generally  kept  his  papers— 
that  whenever  he  fold  any  of  the  books, 
Mr.  Callender  received  the  money— that 
he  kept  a  memorandum  of  the  money  he 
received,  that  he  might  know  how  much 
he  owed  him-— that  he  could  not  positively 
fay  wh.nher  Mr.  Callender  was  the  author 
of  the  book  or  not-— that  he  had  never 
told  him  he  was-— though  he  had  his 
opinion  and  belief  on  the  fubject— that 
he  f\ad  publifhed  propofals  to  print  the 
book,  and  afterwards,  that  he  had  them 
forfale— -but  he  did  not  recollect  whether 
he  publifhed  that  he  had  them  for  fale  for 
the  benefit  of  Mr.  Callender,  though  the 
fact  was  fo  ; — that  the  ftrongeft  proof  he 
had  of  Mr.  Callender  being  the  author, 
v..s  a  conversation  he  had  with  him, 
refpec"ting  that  part  of  the  book,  where 
fpenking  of  Wafhington  and  Adams  it 
tifes  the  terra  faltroons--. Mr.  Callender 
faid  he  alluded  to  fome  who  had  received 
appointments  from  them3  and  not  to 
themfelves» 


The  next  witnefs  called  was  Thomas 
Tsiicholfon,  who  is  aifo  a  printer  ;— -His 
evidence  was,  that  Mr.  Callender  had 
called  at  his  houfe,  to  engage  him  to 
publifh  a  part  of  the  book— -that  he  could 
not  do  it  then-— that  he  ealled  on  him  the 
next  day,  accompanied  by  Mr.  Meriwe- 
ther Jones,  for  whom  he  was  then  engaged 
to  print-- -that  Mr.  Jones  told  him,  that 
hf  might  fufpend  his  work,  which  he  was 
then  engaged  in,  to  do  Mr.  Calender's  — 
that  he  printed  feven  pages  of  the  book, 
that  Mr.  Callender  paid  him  for  it  ;  and 
he  underftood  it  was  for  his  emolument. 

Them  Mr.  John  Dixon,  alfo  a  printer, 
was  called.  He  faid  that  he  printed  the 
greateft  part  of  the  book,  (about  120 
pages)  at  the  requefl  of  Mr.  Lyon,  and 
that  Mr.  Callender  corrected  the  proof- 
fheets. 

Mr.  James  Lyon's  evidence  was  in 
fubftance,  that  he  did  not  know  that  Mr. 
Callender  was  the  author  of  the  book, 
but  that  he  knew  him  to  be  the  publifhelr 
of  it,  jointly  with  himfelf— and  that 
he  probably  (but  he  did  not  recollect  cer- 
tainly) had  furnifhed  Mr.  Rind  with  the 
copy  of  the  book-— that  Mr.  Callender 
corrected  the  fheets  from  the  prefs---that 
he  never  faw  Mr.  Callender  writing,  but 
fuppofed  from  having  feen  the  manufcript, 
and  fome  writing  which  was  (faid  to  be} 
written  by  him,  that  he  wrote  it. 

And  then  Mr.  Samuel  Pleafants,  another 
printer,  was  called — He  depofed,  that  he 
had  fold  copies  of  this  book-  -he  under- 
ftood that  the  books  were  fent  to  him 
from  the  book -binder,  for  Mr.  Callender 
—  that  he  received  both  the  money  and 
the  fubfeription  papers  for  him,  and  paid 
him  the  money  he  received — that  he  fold 
perhaps  an  hundred  copies. 

The  oral  teftimony  of  the  United 
States  being  finifhed,  the  attorney  for  the 
United  States  was  about  to  point  to  the 
jury,  the  paffages  in  '*  The  Profpect 
Before  Us,"-— correfponding  with  the 
charges  in  the  indictment,  when  Mr. 
Hay  objected  to  the  introduction  of  that 
book. 

I  conceive,  faid  Mr.  Hay,  that  this 
book  cannot  be  adduced  in  evidence,  in 
fupport  of  the  charges,  ftated  in  the  in- 
dictment.     Perhaps   my  ftating    to    the 
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court,  the  reafons  which  have  led  me  to  among  other  things,  the  paffages  coau 
this  conclufion,    may  fubjecl  me   to    the  plained  of.      There  are  two  flrong  reafons 
imputation    which    has    more    than    once  to  fupport  this  doclrine.     The  firft  ground 
fallen  from  the  bench.     It  has  been  the  on  which  I  relt  the  validity  of  this  ob— 
pleafure  of  the  court  to  obferve,   that  the  fervation,    is,    that   the  practice  has  been 
defence  had  been  conceived  and  continued  invariably  fo,   I  have  taken  the  trouble  of 
in  error.     What  lam   about  to  fay  will  examining  i  c  or  20  cafes,  in  all  of  whish, 
not  perhaps   induce   the   court  to  change  the  books  from  which   libellous    paffages 
that  opinion.      It  is  with  great  diffidence  were  taken,   had  a  name  or  title,  and  the 
I   addrefs  the  court  on  a   fuhjecl   which  profecutor  defcribed   every   of  them,  by 
I  have  not  h  ad  fuflicient  leifure  to  invefti-  the  name  which  the  author  had  chofen  to 
gate.     If  unfortunately  my  conception  of  give  it.     Fiom  thefe  I  will  feiect   three 
this  law   be  miftaken,  I  hope  I  (hall   be  cafes,   to  (hew  that  the  defcription  of  the 
excufed,  and  that  the  reprimand  wilijnot  libellous  writing,  by  the  title  given  it  by 
bs  fevere,   when  it  is  recollected,    that  I  the   author,   has  been  deemed  effentiady 
have  had  not  fufficient  time  for  a  full  ex-  neceffary,  the  firft  of  which  was  remark- 
amip.ation  of  the  cafe.     The  pofition  for  able  for   the   length   of    the   title  ;     the 
which  I  contend  is,  that   the  book  enti-  fecond,   w*-.ere   the   paper  contained    the 
tuled,    "  The  Profpeft  Before  Us,"  can-  libel,  had  a  number  as  well  as  a  title,  and 
not  be  given  in  evidence  in  fupport  of  the  both  the  number  and  the  title   were   re- 
indictment.    The  title  of  the  book  is  not  cited.     [Here  Mr.  Hay  (hewed  from   a 
mentioned  in  the  indiclment.     It  dates,  book   concerning  libels,  that   the  title  in 
that   "  on  the  firft  day  of  February,  one  thofe  two  cafes,  and  the    number  in   the 
thoufand  eight  hundred,  the  traverser  did  latter  of  them  were  recited]  and  the  third, 
write,   print,    utter   and  publifh  a  falfe,  where    the    libel    was    pubiiihed    in  the 
fcandalous  and  malicious  writing  againft  French  language,  in  which  cafe  the  title, 
the  prefident  of  the  United  States,  of  the  though    lengthy,     w-s    recited    in     that 
tenor  and  effedt  fol, owing  :    (<  The  reign  language,   and  then  in  Englifh,     In  page 
of  Mr.  Adams,  &e." — In  profecutions  for  87  of  the  fame  book,   there  is  a  hiftory 
libels  in  the  Englilh  courts,  great  Itriclnefs  given   of   a   profecution    by    information 
is  obferved  ;   the    difference    of   a   fingle  againft  the  Chevalier  Deon,  for  pubiifhing 
letter  between  the  words  of  the  indicd-  a  libel  againft  the  count  de  Guerchy,  <ra- 
ment  and  thofe  in  the  written  or  printed  baifador  from  France.     The   profecution 
paper  adduced  in  evidence,  is  fatal  ,•  and  was  commenced   in   the  court  of  King's 
when   "  tenor  and  ejfefi"  are  inferted,  all  Bench.      The  information  P.  .;es  the  title, 
the  authorities  concur  in  declaring,   that  the  name  of  the  libel  fully  and  literally, 
they  impofe  on  the  profecutor  the  neceffiry  as  it  was  publifhed  in   French,    and  then 
of  proving  the  very  words  in  the  indict-  ftates  the  tranllation  in   E:  ^iifn   at   lull 
ment.     The  firft  charge  in  the  indidtment  length.     I  bring    forward   thte  cafes  to 
is  for  a  libellous  writing  of  the  following  prove,   what  the  practice  is-—aod  it  is  an 
tenor  :     *  The   reign  of  Mr.  Adams  has  obfervation  of  one  of  the  belt  judges  that 
been    one  continued  reign   cf   malignant  ever  fat  in  the  King's  Bench,  Lord  Holt, 
pafiions."     The  book  which  is  introduced  that  the  form  of  pleading  is  evidence  of 
in  fupport   of  this  charge,  begins  d  fter-  what  the  law  is. 

ently,     and  contains    an    hundred    other         it    nen    jt   be  the  prjcYce  to  recite  in 

pages,  and    many    pages  befides,  and   ia  ths  indi&ment  the  name,  to.de?cnbe  the 

not  named  in  the  indictment.     The  pofi-  title  of  the  book,   or  libel  published  ;  if 

tion  for  which  I  therefore  mean  to  con-  th;B  n-s  been  the  invariable  practice  ever 

tend  is,   that  when  libellous  paffages  are  since  the  unhappy  prosecution  fo.  libels 

extracted  from  a  book,   which  has  a  name  touk   piace   in    that   coun'ry- — I  believe 

by  which   it  can  be  defcribed,  it  is  the  there  is  '0  doubt  but  th-  '.-tie  of  thi    b  o* 

duty   of  the    profecutor  to  defcribe    the  ought  to  have  beer,  sta.ed  in  the  indicl- 

book   by    that    name;     for   inftance,    he  ment.     I  have  learned  to  think  w>h  dif- 

ought  in  this  cafe  to  have  dated,  that  the  fidence,  bui.  I  am  firrrdy  persuaded,  f.hat 

party  accufed  had  publifhed  a  falfe,  fcan-  the  attorney  tor  the  U  'iter!  S        -  can- 

dalous   and   malicious    writing,    entitled  not  gire  a  single  case  from  the  English 

£,Thc  Profoect  Before  Us,"  coaiaining  Looks  of  a  contrary  practice  i  a&d.  wah 
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jespect  to  prosecutions  in  the  United 
States,  I  know  not  what  the  practice  may 
be  in  the  few  instances  that  may  have 
ticcurred.— It  appears  too  that  substanti- 
al reason-,  founded  on  principles  of 
sound  law,  and  sound  justice,  can  be  vl- 
duced  i't  support  of  this  pactice.  A 
jpri  ciple  on  which  I  reiy  to  explain  this 
practice  to  be  c  ►rrect,  l**  hat  it  is  an 
universal  rule  of  law,  ih?r  if  a  man's 
woVu%  spoken  or  writen,  be  made"  the 
foundation  of  a  charge  a^oi  st  him,  the 
?ybo!e  should  be  taken  together,  If  the 
whole  writing  charged  to  be  libellous,  be 
stated  in  the  indictment,  it  will  be  in  the 
power  of  the  defendant  m  resort  to  other 
passages  of  the  s^me  book  to  explain  it 
—If  the  defendant  were  ind.cted  for  pub- 
lisaing  ((  The  Prospect  Before  Us,"  he 
cou  d  resort  to  otiier  parts  of  the  book 
for  an  explanation.  It  was  the  duty  of 
the  attorney  of  the  United  Stages  to  have 
done  so  ;  as  he  has  ornuted  i*-,  he  ought 
to  be  precluded  from  producing  it  in 
evidence,-— -I  will  now  state  the  o'her 
rs??or.,  io  support  of  my  objection  to  the 
admissibility  of  this  book  as  evidence  : 
It  is  founded  on  this  principle,  which 
hath  always  prevailed,  or  was  supposed 
to  prevail,  in  criminal  law,  that  in  all 
crim'na!  cases,  the  offence  should  be 
described,  with  ajl  possible  accuracy  and 
precision.  In  felony,  it  is  necessary  to 
insert  in  the  indictment  the  goods  and 
chattels  alledged  to  be  stolen,  as  well  as 
the  name  of  the  person  to  whom  they 
belong.  The  re?^ons  are  furnished  by 
the  books,  why  this  precision  is  deemed 
necessary";  the  fi  s*,  that  the  defendant 
roav  know  the  charge  against  hiro,  and 
be  able  to  defend  himself  ;  the  other, 
that  he  may  piead  the  conviction  or  ac- 
quittal in  'oat  of  a  subsequent  pro-ecution 
lor  'Sie  seme  offence.  [Here  he  referred 
to  Hawkins's  Pleas  of  the  Crown,  pa's'C 
522,  es  au  b^ority.]  The  defendant  is 
qharg^d  with  writing  and  pub'ishing  a. 
libel  el'  >he  following  tenor  and  eject  ;  and 
1  ;•  few  passa  ,es  are  selected  from 

I  booths,  which  bear  but  a  very  little 
proport!on  to  the  extent  of  the  whole  of 
it.     I  ?;sk  how  is  '  [ant  to  know 

»  ether  these  few  passages  were  taken 
from  'The  Prospect  B  f o  e  Us"  or 
from  some  ntwsnaps'r,  in  which  they 
1  ave  been  republished,  by  some  person, 
i'or  whose  conduct  he  was  not  responsi- 
ble ?    Unless  the  ch&rge  be  «ceuratdy 


Rpcciut'l,  it  >s  impossible  for  him  to  »Ke«i 
fend  himself.     In  support  of  this  i  rid  id- 
merit,   evidence   as  to  either  case  might 
be  brought  forward. — If  in   the  indict- 
ment he  had  been  charged  with  p.ubbshi 
ing  a  book,  entitled  "  The  Prospect  Be- 
f  >re  Us"  he  would  have  known  wttjj  an 
absolute  certainly  a  d  demonstration  (by 
the  cooy  with  w'.tich    he    had   been   far- 
mshed)    wha     w.ts    meant  to  be  proved 
against  him,   and    what    was  necessary 
for  him  to  prove  in  his  own  vindication  ; 
as  this  is  no|  the  case,  and  as  he  was  not 
bound  to   know    whe'her   the    presages 
were  taken  from  the  boo!:  or  a  Dewspa* 
per,  containing  extracts  from  it,    in  the 
pub'  canon  of  whic'i  be  had  no  concerr.s 
and  for  which  he  is  under  no  re'sporfa'.bN 
lity,  be  ought  to  be  shelf e  ed  by  liw  frurri 
this  evidence,   w  :ich  is  attempted  to  be 
introduced   against  him.      The   second 
reason  has  made  a  great  impression  on 
my  mind,   and  yet  retains  i  s  influence. 
I  conceive,  'hat  one  writing  against  the 
president,  containing  fifty  libellous  pas- 
sages, if  published  at  the  sume  time,  can 
be  but  one  act,  and  if  there  be  but  one 
act,   there    can  be  but  one  provocation  ; 
if  the  present  i  idictme  t  had  mentioned 
the  t;t;e  of  the  book,  and  the  very  j>a 
ges  relrd  on,  as  parts  n{  this  book,  and 
the  dec  sion  of  this  jr.ry  cod   this  curt 
which  is  abou;  to  be  pronounced  in  lhi3 
case,  might  be  pleaded  in  bar  to  any' sub° 
sequent  indictment,  for  tbe  same  or  any 
other  passages  in  the  same  book.      It  is 
no  argument   to  say,    that   liiere  *ill  be 
no    subsequent    protection  ;    in    tines 
like  these,  it  is  impossible  to  predict  what 
may  be  attempted,  and  if  such  a  prose- 
cution were  to  t  ike  place,  I  should  not 
be  more  surprized  than  I  am  at  present. 
If  the  title  of  the  book  had  been  inserted 
in  this  indictment,  and  a  sub  equent  in- 
dictment were  to  be  brought  forward,  I 
know  that  the  defendant  would   plead  in 
bar,  that  he  had  been  formerly  convicted 
or   formerly  acquitted  ;  and  tne  produc- 
tion Gf   the  reco'd  alone,    would  protect 
him  ;    but  if  the  title  of  the  book  is  not 
to  be  reci'ed,  the  record  will  not  be  con- 
clusive, and  a  second  prosecution  may 
take  place  :  for  the  second  indictment, 
compared  with  the  present  record,  will 
contain  no   internal    ev.dence,    that    he 
traverser    had   been   formeriy    tried   for 
the  same  offence,  but  he  must  reset t  to 
oral  testimony,  to  prove  that  this  bo&k 
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fead  been  given  in  evidence  aga'nst  him 
$*  ci  former  trial  ;  and  he  m  ght  not  be 
^ble  t  -  procure  witnesses,  whose  'estimo- 
ry  wou!d  be  sufficient  to  establish  this 
point.  Tr.ese  are  the  reasons  which  in- 
duce me  to  think,  that  this  bock  ought 
no*:  to  be  admitted  to  go  io  evidence  to 
support  the  charges  in  tht  inuicTAmen'. 
This  principle  has  a  consid-rable  opera- 
il'Mi  in  questions  >>f  a  private  property. 
Jt  a  acTiqn  cf  a  deb*,  it  a  bond  or  wri'- 
ing  be  t  >e  gTound  ol  the  action  ;  if  t^ere 
be  the  mor,'  mmtite variance  between  r he 
bond  or  writing  stated  ;nthe  declaration] 
and  t'pt  *hic  •  is  ?.r.\  !uced  :n  evidence  in 
?;■:  ■  port  of  it,  the  pai  ly  mvst  suffer  a  non- 
suit. If  this  precision  and  mirivTe  a'ten- 
tion  to  accuracy  be  required  in  actions 
c£  tvontrty  between  man  and  raa»j  is  it 
rot  infinitely  more  important  shai  the 
game  principles  should  trovern  in  crimi- 
rosl  cases  ?  I"  the  argument  be  good  in 
one  case,  it  appears  to  be  irresistible  and 
omnipotent  in  the  other, 

Here  judge  Chase  requested  Mr  Hay 
to  point  out  these  parts  of  the  authorities 
referred  to,  01  which  he  relied  to  estab- 
lish his  doctrine. 

Mr.  Hay. — If  the  court  will  have  a  lit- 
tle patience  I  wdl  find  the  places 

Judge  Chase.— I  will  hrve  a  great 
deal. 

Mr.  Hay. — The  authorities  I  rely  on 
.  are,  Hawkins's  plea  of  the  crown,  pa%e 
and  Salkeld's  reports,  page  660. 
■ — In  this  lad  book  it  is  adjudged,  that 
when  an  indictment  ufes  the  words 
1{  fecundum  tenorem  et  effeftum"  it  binds 
the  profecutor  to  a  literal  recital  ;  and 
any  the  ieatf  variance  hetweeti  the  charge 
in  the  indictment  and  evidence  offered  to 
fupport  it.  is  fatal.  The  cafe  I  here  re- 
fer to  was  an  information  for  a  libel  : 
*'  In  which  libel  were  contained  divers 
libellous  matters  fecundum  tenorem  et  ef- 
fettum,  and  iti  fetting  forth  a  fente.ice  of 
the  libel,  it  was  recited  with  the  word 
"nor,"  inftead  of  the  word  "not," 
but  the  fenfe  was  not  altered  thereby  ; 
the  defendant  pleaded  not  guilty,  and 
this  appearing  upon  evidence,  a  fpecial 
vercHcVwas  found,  and  the  court  held, 
that  the  word  tenor,  imports  a  true  copy, 
and  that  the  variance  was  fatal  ;  for, 
not,"  and  <c  nor,"  are  different  ; 
different  grammar,  and  different  in  fenfe  ; 
3nd  Powy's  Juftice  held  as  to  the  point 
wnere    literal   cmiiTions,    Sec,  would  be 


fatal  ;  that  where  a  letter  omitted  o? 
changed,  makes  another  word,  it  is  a 
fatal  variance  ;  otherwife,  where  the 
word  continues  the  fame;  and  in  the 
principal  c  tf  ,  no  man  would  fwear  this  to 
be  a  literal  copy." 

It  appears  from  well  eftablifhed  autho- 
rities, that  the  words  "  in  manner  and 
form  following,"  do  not  bind  the  profe- 
cutor to  recite  exactly,  but  the  word 
"tenor,"  both  fo  Uriel  a  technical  mean- 
ing,  that  it  binds  him  to  a  literal  copy. 

Thefe  principles  certainly  apply  to  the 
cafe  before  the  court.  The  wo  ds  "  tenor 
and  effect  following,"  are  ftated,  and  the 
evidence  is  variant, 

Here  ju^ge  Chafe  interrupted  Mr.  H.iy, 
and  fpoke  to  this  effect  :  You  are  certainly 
miftaken  in  your  ftatement  of  the  law,  a? 
applied  to  the  cafe  now  before  the  court. 
In  'he  cafes  you  mention,  there  is  really  a 
variance  be  ween  the  indictment  and  the. 
evidence.  Your  objection  is,  that  there  is 
a  variance  between  the  thing  charged  in 
the  indictment  and  the  writing  offered  in 
evidence, —But  this  cafe  is  very  different  ; 
there  is  no  variance  :  To  afcertain  this 
point,  I  will  fbte  the  indictment,  and 
compare  it  with  the  law  on  which  the 
profecution  is  founded.  The  iodiclment 
charge^,  that  the  traverfer,  <(  malicioufly 
intending  to  defame  the  prefident  of  the 
United  States,  and  to  bring  him  into 
contempt  and  difrepute,  and  to  excite  the 
hatred  of  the  good  people  of  the  United 
Stares  agatnft  him,  did  wickedly  and 
malicioufly  \  rite,  print,  utter  and  publi.li 
a  falle,  fcandalous  and  malicious  writing, 
again'!  the  prefident  of  the  United  States, 
of  the  tenor  and  effect  following,  that  is 
to  fay  :  i*  The  reign  of  Mr.  Adams  has 
hitherto  been  one  continued  temped,  Sec." 
Now  what  is  the  law  ?  The  act  of  con- 
grefs  provides  among  other  things  that, 
*'*  if  any  perfon  mail  write,  print,  urrer 
or  pub:iih,  or  fhall  caufe  or  procure  to 
be  written,  printed,  uttered  or  publifhed, 
any  falfe,  fcandalous  and  malicious  writ- 
ing or  writings,  againft  the  governme  ; 
or  either  houfe  of  the  congtef-,,  or  the 
prefident  of  the  United  States,  with 
intent  to  defame  the  feu  government,  or 
either  houfe  of  conorefc,  or  the  faid 
prefident,  or  to  bring  them,  ^  either  or 
any  of  them,   into  contempt     t  d  , 

or  to  excite  againft  them,   the  hatred    (fe 
the   goo*  people  of  the   United  States, 
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Sec."     The   indictment    charges  the  de- 
fendant  with   pubiifhing  a  falfe,    fcanda- 
lous   and    malicious    writing    againft   the 
prefident,    and   the  law  provides    againft 
the  publication    of  falfe,    fcandalous    and 
malicious  writings  againft  the   prefident. 
— The  offences  ftated  in  the    indictment 
correfpond    with   thofe  expreffed    in     the 
law  ;   the  queftion  then  is,    whether   the 
name  of  the   book   in   which   fuch    falfe, 
fcandalous    and    malicious    writings    are 
publifhed,  jmuft   be  recited  in   an  indict- 
ment againft  an  offender  ?  It  brings  it  to 
this  point — Is  it  neceffary  that   the   title 
of  the  publication    fhould   be    examined, 
before  it  can  be  afcertained  that  it  comes 
within    the    law.     Any   falfe,  fcandalous 
and    malicious    writing    publifhed    with 
intent   to  defame,   is  provided  againft  by 
law,   whatever  may  be  its  title  or  name, 
or  whether  it  have  any  name  or  not.     I 
know   that  cafes  can  be  produced,  where 
the  title  of  the  libel  is  recited  in  the  in- 
dictment.    I  remember  one  cafe  where  a 
m:n  was  indicted  for   pubiifhing  a    libel 
called   "  The  Nuk  in   her  /mock  ;"   but  it 
was  not  necellary    to  mention  the  title  of 
the  libel  in  that  cafe,  nor  is  it  effential  in 
any.      Why   is   it   neceffary    that   every 
charge   againit  a  defendant  fhould  be  exT 
plic.it  ?   It  is  that  he  may  clearly  compre- 
hend  it,  and  be    prepared    to    make    his 
defence  :     It    is    not    neceffary    for    this 
purpofe  to  recite  the  name   of  the  libel. 
The  charge  againft  the  traverfer    is  very 
explicit,   and  he  well  underftar.ds    and  is 
prepared  to  defend  it  j  but  it  is  no  cenfure 
on   his  counfel,  that  they  urge  this  argu- 
ment in  his  favor.      You  argue  further,  on 
a  fuppofition,  that  if  a  fubfequent  profecu- 
tion   were    to  be  inflituted  for  the   fame 
offence,  the  verdict  and  judgment  now  to, 
be  rendered,  could  not  be  pleaded  in  bar. 
It  requires  very  little  legal  ability  to  de- 
monftrate,   that  the  title  need  not  be  re- 
cited :  and   it  is   equally    eafy   to  prove, 
that  the  decifion  in  this  cafe  may  be  plead- 
ed in  bar  of  any  other  profecution  for  the 
fame    offence.       The    attorney    for    the 
United   States  mult  prove,    that  the  tra- 
verfer did  publifh  a  falfe,  fcandalous  and 
malicious  writing,  with  intent  to  defame 
the  prefident.     This  can  be  done  without 
reciting   the  title  ;  and  if  he  fupports  Jby 
the  evidence    any    entire   charge — if   he 
proves  that  the  traverfer  did  publifh  any 
fa/fe,  fcandalous  and  malic  has  writing,  it 


will  be  fufficient  to  fupport  the  indictment 
as  to  that  charge,  but  he  muff  be  acquit-* 
ted  of  the  other  charges :  and  the  charges 
of  which  he  may  be  found  guilty,  can  be 
eafily  compared  to  charges  in  any  fubfe- 
quent indictment.  This  is  quite  different 
from  the  cafes  where  there  is  an  actual 
variance  between  the  paper  charged,  and 
the  paper  offered  in  evidence.  I  under- 
ftand  that  difference  to  be,  that  where 
the  profecuror  undertakes  to  fay,  that 
certain  precife  ivords  have  been  publifhed, 
he  mult  eftab/ifh  them  ;  but  when  he  flates 
words  of  the  tenor  and  effect  following, 
he  will  only  be  obliged  to  prove  the  fub- 
ftance  ;  but  you  infill  that  the  whole 
original,  including*  the  title,  muft  be 
copied  in  the  indictment  verbatim  et 
literatim.  I  wonder  you  did  not  add 
et  piiHcutatim  alfo.  There  is  no  real 
variance,  and  there  is  an  end  of  the  objec- 
tion. You  are  miitjken. — I  pronounce 
this  to  be  the  law,  and  I  fhall  inftruct  the 
jury,  that  they  may  find  the  traverfer 
guilty  of  ptrt  of  the  charges,  and  acquit 
him  of  fuch  as  are  not  proved. 

Judge  Chafe  then  informed  the  attorney 
for  the  United  States,  who  was  about  to 
rife  to  prove  the  admiflibility  of  the  book 
as  evidence,  that  it  wras  unneceftary  for. 
him  to  make  any  reply,  and  there  was 
ro  good  reafon  to  exclude  it ;  that  ail  that 
was  neceffary  to  be  done  on  the  part  of 
the  United  was  to  prove  the  charges  to 
be  frue,  and  the  hook  called  The  Profpect 
Before  Us,  was  good  evidence  to  fupport 
it. 

This    point    being    determined,     Mr. 
Nelfon  then   addreffed  the   jury    at  great 
length,  to  the  following  effect  : 
Gentlemen, 

Although  the  paper  is  long  and  compli- 
cated, the  teftiraony  is  not  fo.  The 
teftimony,  as  I  ftated  to  you  before,  is 
concife,  plain  and  correct.  If  there  be  a 
man  who,  now  that  he  has  heard  that 
teftimony,  entertains  a  doubt  whether 
this  libel  was  publifhed  by  the  traverfer, 
it  will  be  faithlefs  for  me  to  addrefs  him  ; 
if  there  be  a  man  who  doubts  on  that 
point,  his  mind  muft  be  imperviable  to 
the  traits  of  truth  ;  his  mind  muft  be 
panoplied  o'er  with  doubt,  fcepticifm  and 
prejudice.  If  no  doubt  remain  on  this 
point,  the  queftion  firft  in  order  ro  be 
examined,  is  decided  :  whether  there  be 
room  for  doubt,  a  furamary  review  of  the 
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teilimony  will  afcertain.     Can  there  be  a 
doubt,  when  all  the    v.  itn<  Qfes  have  con- 
curred   in    eftablifhing   this  one   point — 
That  James  Thornpfoo  Cadender  correft- 
ed    the   pr  of   fheets  ?     Can    there   he   a 
doubt,   when  thofe  who  fold  the  copies  of 
the   bookj   have   all  faid    that    the)    fold 
them  for  his  benefit,  and  thdt  hs  received 
the   money  ?     When    it   has  been  proved 
that    he    received    the    m.  nty    from  one 
purchafer  himfe  f,   and   that   he  p.dd   for 
printing    part   or    it-. -that   part   of    the 
manufeript  is  in  his   own   hand    writing* 
Can  there  be  any  douht  ?.--.And  when  in 
addi'*'  n   to    this,    one   v   tnefs    declare?, 
that   he  knenxj  h'im   to  be  a  joint  publisher 
with  himlelf,  &  another  wi tnefs  declared, 
that  !"e  explained  the  meaning  of  a  certain 
term,    fuppofed   to    he   ambiguous    in  its 
application,  is  it  poffibte  to  entertain  any 
doubt  :   Thus  ftands  the    evidence,   as  to 
the  publication;      It    will    be  prop<  r   '   r 
me,  gentlemen   of    the  jury,   to    ftate   to 
you  what  is  a  publication  in  point  of  law, 
as    to    writing   cr    piintinr,  :     That    t    . 
direct   or    indirect  circulation  or  emifiion 
of  a    libel,   is   a    publication    thereof,    in 
law  and  in  f„c~f,  has  rever  been  questioned 
in  a  court  of  law.     If  it  appe  rs  to  you, 
that  James  Thompfon  Caliender,  did  not 
directly  or  indirectly  emit  or  circulate  this 
paper,   then  is  he  not  the  pubiifher  there- 
of ;  if  he  be  not  the  pubiifher  directly  nor 
indirectly   thereof,    then  ought   he  to  be 
acquitted:   And   if  he   he    the  poblitherj 
ana  the  intention  thereof  be  not  criminal; 
that  i-,   if  the   matter   therein   contained 
be    not    falfe>     fcandaious   and  malic: 
ftill  ought  he  to   be  acquitted  ;   but  if  he 
be  the  pubiifher,   and  the  matter  be  iibeL 
lous,  that  is,  falfe,  fcandaious  and  malici- 
ous,    the  intention   muft  be  wicked    and 
criminal,   and  you  muft  find  him  guilty  ; 
for  the  qjeftior.s  you  are  to  try,  centiemen 
of  the  jury,  are— Was    this   paper  pub- 
lifhed  by  the  traverfer  ?  Was  the  intention 
crimina    ?   that    is--  Is   the  matter  falfe, 
fcanda'cus  and    malicious  ;   the   evidence 
which  you  have  heard  afcertains  the  firft 
queftion,     and    an     examination    of    the 
p  p_(  r,  or  fueh  part  of  it  as  are  kid  in  the 
in.  iftrnent  wiJi  decide  the  fe  o.-.     jccihon. 
V  hether  your  hearts  areaceafl  --whether 
your    pafTions    are    untouched-— whether 
your    feelings  are    unaffefteri,    now  that 
you  ha\'e  fully  heard  the  charge,  you  heft 
know,,      It  remains  only   now   for  me, 


gentlemen  of  the  jury,  to  call  upon  youj 
in  the  name  of  your  country,  whofe  in- 
tereft  you  are  to  defend,  whiltt  you  protect 
the  rights  of  the  individual.  I  call 
upon  you  in  the  name  of"  your  God,  a 
portion  of  whofe  juftice,  you  are  about  to 
adminifter,  and  on  your  oaths, uninfluenced 
by  favor,  partiality,  prejudice  or  affection, 
to  difcharge  your  duty  to  your  God,  to 
your  country  and  to  yourfelves. 

Here  Mr.  Nelson  read  the  first  charge 
i       le  indictment. 

It  is  for  you  <o  s?y,  w'  ether  frcm  the 
internal  evidence  of  the  book  itself,  it  ba 
not  false,  ttandalcu:  and  malicious.  If 
he  can  prove  to  a  demonstration,  that: 
the  administration  ot  the  president  has. 
been  one  continued  scene  of  malignant 
ors,  you  will  acquit  him  ;  but  if 
from  its  own  internal  ev  der-ce,  it  be 
1  !sej  you  must  say  whether  it  be  dene 

-  ■    a   criminal    intention.      Can   this 

4s  be  delivered  by  any  man,  whi 
knows  that  the  government  under  Tfhicli 
v.-.  hare  the  happiness  to  live,  is  a  go- 
vernment chosen  by  the  peopfe  them- 
s  |ves  ?—  who  can  believ,  that  the  ad- 
ministration has  been  a  continued  tem- 
pest <f  malignant  passions,  when  he  re- 
flects on  our  unexampled  prosperity  and 
ppii  ss  ?  If  it  be  the  best  form  of  go. 
Vestment,  that  ever  was  discovered  °by 
mankind*  how  is  it  possible  for  the  peo- 
pl  :  not  to  be  a'tached  to  it  ?  '■  As  pre. 
sideht  he  has  never  opened  his  lips  or 
lifted  '  his  pen  -without  threatening  and 
st  'ding-:*  th  s  in  common  cases,  might 
1  sc?  dal  ;  but  in  what  an  attitude 
d  es  ...  p:acL  the  most  elevated  and  eri- 
]i  htened  character  in  our  country  I  Do 
yen  0  believe,  that  he  meant  to  ex- 
es'- tl  e  hatred  of  the  people  againt  him  ? 

—  lh     1  b«  1  then  goes  or,     "1  he  grand 
object  cf  his  administration   has     been 

"  to  exasperate  the  rage  of  contending 
"parties  ,  to  calumittate  and  destroy  eve- 
"  ry  man  who  differs  from  his  opinions:9 
What  poesible  object  could  the  travers- 
er have,  but  to  excite  the  hatted  of  those 
immediately  around  him,  as  well  as  of 
all  oii.ers,  against  the  pr-sident,by  «ho*e 
libellous  words  ?  If  he  could  excite  thei* 
irrdignatjon,  he  might  *xciie  the  indie* 
nation  01  all  others.  ° 

"  Mr.  Adams  has  labored,  and  xviih 
"  melancholy  success,  to  break  up  th% 
"  bonds  of  Miai  affectioni  and  undtt 
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**  the  ruins  of  confidence  and  friendship 
*'  to  extinguish  the  only  beam  of  hap 
"  piness,  that  glimmers  through  the 
*■  dark  and  despicable  farce  of  life.''1 
Here  the  preside  fit  s  represented  in  his 
private  character;  as  dissolving  ail  the 
bonds  of  social  affe&ion,  as  fomenting 
discoid,  and  exciting  d  fle>t  c  is  be- 
tween brother  8c  brother  &  father  St  t  n» 
Is  this  true  ?  what  evid^  liCe  is  > here  of  us 
truth?  If  not  true,  with  wi  at  inte.'ion 
has  he  published  it  ?  Was  ic  not  to  ex- 
cite the  con  empt  and  hat  ed  <  i  ;he  peo- 
ple ag^"  st  him  ?  His  tbje£t  cannot  be 
misundei  stood.  Take  he  whole  cf  this 
libel  together  ;  and  yoi<  cannot  heiitaie 
to  ssv,  ti.at  it  is  false,  s  andalous  and 
mal.ci.us. 

"  The    contriver  of  this  piece   had 
*'  been  suddenly  concerted,  as  he  said 
ll  to  the  presidential  system,  that  is,  a 
*•  French  war ,   an /-.metican   navy,   a 
*'  large  standing  army,   an    additionnl 
*'  had  of  taxes  and  all  the  other  symp- 
*l  toms    and  consequences   of  debt  and 
ii  despotism."  In  apolitical  poi'it  of  view 
every  person  has  a  right  to  di  cu:ca  ful'y 
and  fairly,  the   conduct    of    th«  govern- 
men',    and  to  itate  cand.dlv,    supposed 
grievances.     If  in  this  part  of    he  paper, 
theteims  were  uped,  for  these  constitu- 
tional and  just  purposes,  they  could  not 
be  libellous.     These  terms  admit  of  d  f- 
ferent  constructions — they  may  or  may 
not  be  iibe  lousj  bu    there  is  n.  ta  single 
sentence  which  is   not  libellous,  as  used 
heie.     Hear  the  system  of  the  president 
is  represented  to  consist  of  the  most  o- 
dicua   and    detestable    measuies,       "   a 
French  xvc.r,  an  American  navy,  a  load 
c/  grievous  taxes,  and  a  large  standing 
■annj.  '     It  is  unnecessary  to  enquire  in- 
to the  general  propriety   or  impropriety 
of  such  measures,    because    the  book  is 
evidently  emitted  with  a  malicious  inten- 
tion. II  you  were  to  think  his  words  were* 
true, but  published  with  a  malicious  inten- 
tion to  defame;   you  could  nor  exculpate 
him;    the  conclusion  of  his  climax  ren- 
ders a  misconception  of  his  meaning  tn- 
possible  ;     "  and  all   other    consequences 
tof  debt  end  despotism."       After  suck  ex- 
plicitly malignant  terms, vt}U  cannot  hesi- 
ta'.e  to  say,  that  he  is  guilty — it  is  itpre- 
sentcd  to  you,    that  he  will    tax  and  op- 
ptess    yo  ,    and   exercise  despotic,    ty- 
rannical powers  ever  you. 


Are  thefe  terms  ufesl  with    any    o. 
intention,    than  what  is   ftated  in   the  itt- 
diclment  ? 

The  next  part  of  the  libel  is— l%  The 
"  same  system  of  perstcution  has  beer, 
•*  extended  all.  over  the  continent  j  every 
**  person  holding  an  ojice,  must  either 
-'  quit  It  or  think  and  vote  exactly  with 
*'  Mr  .dams.''  This  you  cannot  believe 
unlefs  iiretiagable  tellimony  be  produced 
to  you.  Here  is  an  attempt  to  draw  the 
confidence  of  the  people  from  the  fupreme 
niagift  ate — if  in  the  discharge  of  his 
public  duties,  he  (hould  call  for  the  co- 
operation of  a  man  of  taVnts  and  virtue, 
the  anfwer  would  be,  every  per  Ton  who 
holds  an  office  under  you,  mult  be  kept 
tied  down  precluded  from  the  tree  exer- 
cife  of  his  own  judgment;  or  muftquit  his 
office  :  would  not  thefe  words  be  in  the 
mouth  of  ev:::y  individual  who  believed 
tills  libel?  ^  an  a  more  wicked  intention 
exiftj  thin  what  this  publication  proceed^ 
ed  from  ?  Here  is  f.illhood,  here  is  lean- 
dal,  here  is  malice  you  cannot  hefitate  to 
fay,   he    s  guilty. 

"  Adams  and  Washington,  have  since 
•'  been  shaping  a  feries  of  thefe  paper- 
"  jobbers  into  judges  and  ambassadors,  as 
"  their  whole  courage  lies  in  want  of  shame, 
"  theje  poltroons,  without  risking  a  manly 
"  and  intelligible  defence  of  their  own 
•'  meafures,  raife  an  ajfe tied  yelp  against 
••  the  French  Directory  ;  as  if  any  corrup- 
"  tion  could  be  more  'venal,  ?nore  notorious^ 
11  more  execrated  than  their  own." 

You  will  fee  gent'.emen,  when  you  re- 
t 're,  that  there  is  abundance  of  libellous 
matter  in  this  part  of  the  paper.  Could 
you  admit  vhat  the  parts  feparately  con- 
fidered  were  not  libellou?,  yet  when  taken 
together,  you  muff  conclude  them  to  be 
fall'e,  fcandalous  and  malicious— a  moft 
malignant  and  groundlefs  charge.  The 
thought  of  fuch  words  as  thefe,  muff 
excite  indgnant  altonifhment,  that  the 
individual  who  wro  e  them,  was  permitted 
to  keep  his  foot  on  this  land; 

"  The  object  with  Mr.  Adams  was,  to 
Sl  recdtnmeiid  a  French  war  prof  essedy  for 
i(  the  sake  of  supporting  American  com- 
t(  mtrce  ;  but  in  reality;  for  the  sake  of 
i(  yoking  us  into  an  alliance  with  the 
"  British  Tyrant."  There  is  not  a  fifigle 
charge  taat  is  not  falfe.  This  two-fold 
charge  is  doubly  malicious.  This  hi 
eertarnly  a  libel,-  unlefs  he  can  prcr;  t\A 
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{ruth' thereof.  Can  it  be  believed  that 
your  chief  magistrate  can  aft  in  a  man- 
ner fo  hoftile  to  his  own  country  ?  It  is 
not  neceffary  for  me  to  ditprrve,  they 
muft  prove  the  fact  :  were  it  incumbent 
on  me  to  adduce  proof,  I  Should  tell  you 
of  the  exertions  o^  the  prcfident  to  mskc 
peace  with  France — I  mould  tell  you, — 
that  he  attempted  negociation  after  nego- 
ciation.  For  what  purpoSe  did  he  re- 
peatedly endeavor  to  effect  a  reconciiia. 
tion  ?  Du  arts  like  thofe  mark  an  inten- 
tion and  defign  to  make  var  with  France  r 
Can  you  believe  that  he  was  going  to 
m;:lcewar,  not  for  the  profeflTed  purpofe, 
but  for  another  ?  that  your  prefident  fays 
one  thing  and  does  another  t  that  he 
would  betray  the  interefts  of  his  own 
country,  to  promote  thofe  of  another  ? 
Your  own  minds  rr.uft  tell  you,  gentle- 
men, that  this  charge  i3  falfe  and  m  dici- 
ous.  The  paper  then  proceeds  — "  While 
™  such  numbers  of the  effective  agents  of  the 
*(  revolution  I  an  gut fh  :n  obscurity,  or  fhiver 
if  in  want,  aji  Mr.  Adams,  whether  it 
"  was  proper  to  heap  so  many  myriads  of 
(i  dollars  upon  William  Smith,  who',  next 
*l  to  Hamilton  and  himself  is,  perhaps,  the 
*s  most  detested  charuiler  on  the  continent  Y" 

This  fentence  divides  ilfelf  into 
oart-3,  a  pofitien  is  laid  down  circuitcufiy 
and  not  directly,  or  aff.rma  lVely  3  but  it 
amounts  to  an  affirmative  declaration, 
that  the  prcfident  hsd  heaped  myriads  of 
dollars  upon  William  Smith  :  When  he 
aiks  whether  it  w.-.s  proper  to  heap  the 
money  on  Mr.  Smith,  you  muft  cake  it  a» 
an  affirmation.  With  what  intention  is 
this  said  ?  To  ejeite  jfealoflfy\j  contempt 
and  hatred,  againft  the  prefident,  by  en- 
deavoring  to  inculcate  a  belief,  that  the 
money  of  the  people  is  Squandered  away, 
and  that  they  are  thereby  brought  greatly 
in  debt,  (o  as  to  require  the  impofi  ion  of 
heavy  taxes  :  this  cannot  be  true,  your 
prefident  has  not  power  to  dith pate  your 
money  :  this  charge  is  falfe  en  the  very 
face  of  it  ;  it  is  malicious  and  fcandalous; 
becaufe  made  to  excite  the  hatred  and  in- 
dignation of  the  people  towards  him. 
How  is  your  prefident  painted  to  you  ?  As 
the  moil  deteftable  characterdn  the  conti- 
nent. What  was  the  object  of  the  pub- 
lication of  this  book,  when  it  represents  a 
man  of  pure,  unfullied  reputation;  of  an 
tsniforuily  moral   character,  as   the  moil 


deferred  character  on  the  continent  ?  and 
this  reprefentation  is  intended  to  make 
imprefiion  on  thofe  who  have  not  the 
means  of  information.  It  is  not  in  the 
powerof  thofe  who  know  the  fallacy  of 
this'  charge,  to  go  all  over  the  continent 
to  difprove  it  :  but  it  is  felf-evidently 
falfe  ;  do  you  not  believe  it  to  be  fo  •  If 
it  be  not  true,  lay  your  hand-  on  ycur 
hearts,  and  you  muft  find  it  to  be  fcanda- 
lous and  malicious. 

e<  You  tvill  then  take  your  choice  be- 
*f  tween  innocence  and  guilt,  leween  free~ 
**  dom  and  slavery ,  between  paradise  and 
tc  perdition — you  will  chufe  bet-zveen  the 
((  man  wba  has  deserted  and  reversed  all 
((  hij  principles,  and  the  man  tub  se  own. 
if  example  strengthens  all  his  lavus ;  the 
l€  man  whose  predictions,  like  those  of  hen. 
f{  ry,  have  been  converted  into  history^ 
(i  You  will  chose  hetiveen  that  man,  whose 
"  life  is  unspotted  by  a  crime,  and  that 
"  man,  whose  hands  are  reekin?  with  the 
<(  blood  of  the  poor,  f  tendless  Connecticut 
"  sjilo'r  !  I  see  the  tear  of  indignation  start- 
.  ingyour  cheeks  !  You  anticipate  the  name 
<?  6f  Jvhn  Adam:.'" 

I  afk  you,  what  are  your  feelings  at 
the  recital  of  this  atrocious  charge  ?  For 
my  part,  I  lay  down  the  book  in  difguft. 
How  fwollen  and  pompous  his  langu  age} 
in  recommending  to  the  people  an  indivi- 
dual, when,  he  thought  worthy  of  their 
confidence  ;  but  when  he  brings  the  pre= 
fident  before  the  eve;  of  the  co'titili  ifyj 
what  a  figure  is  reprefented  ?  Whar  terms 
of  reproach,  degredation  and  infamy  does 
he  not  apply  to  him  ?  I  fay  that  thefe  are 
eircumftances  which  mark  maice.  1$ 
the  conduct  of  the  prefident  fo  wicked  as 
to  produce  perdition  to  the  people?  Is  it 
true,  that  the  prefident  has  changed  his 
fentimen  s  ?  You  ore  to  prefume,  that  the 
principles  of  your  prefident  are  fiich  as 
become  him,  and  thr-  fame  which  fo  emi- 
nently diftinguifhed  him  in  the  revolu- 
tion, and  which  led  to  his  prefent  eleva- 
tion ;  but  here  you  aae  told,  that  he  has 
reverfed  all  thofe  good  principles.  This 
is  not  proved  to  you — it  is  iaife,  ad  confe* 
qoently  raalii  i  >us.  His  hand'  are  reprefent- 
ed as  reeking  with  blood.  Here  he  makes 
wurfe  tnan  a  direct  charge  of  murder:  rhe 
language  here  ufed  is  more  impreOive 
than  the  terras  moft  appropriate  to  e^prefs 
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that  crime.  Thefe  words  are  fubftituted 
in  lieu  of  the  proper  Technical  terms,  be. 
cauic  hey  are  better  calculated  to  inflame 
the  public  mi  d,  and  make  a  deeper  im- 
preffion  tlian  the  word  murder.  Yet,  this 
is  the  refpectaDle  citizen,  w  ho  has  presid- 
ed over  our  Councils  !  Is  there  any  indi. 
vidu.il  on  the  continent^  who  believes^ 
the  prefident  is  guilty  of  murder?  Lee 
not  paflion  guide  tie  pen  when  )  ou 
wtite  the  verdicf— if  the  evidence  wiil 
warrant  you  to  fay  that  the  fupreme  ma- 
giffrafe  is  a  murderer,  you  will  find  the 
traverfer  not  guilty.  1  have  not  called 
you*  recollection  to  what  was  not  necelfa. 
iv  — the  falfe  ftatfcmfcnts",  and  uhcandid  re- 
prefenta.ions,  relar  <  e  ro  the  fnlor  allud- 
ed to.  I  have  referred  to  your  own 
hearts  for  the  falfe  hood  of  this  part  of  the 
libel  ;  and  being  untrue,  and  piHifhed 
from  no  motive  which  can  he  ju it i tied,  it 
is  malicious,  and  within  the  words  ot  the 
indictment. 

"  Mr.  Adams  has  only  completed  th' 
"  scent  of  ignominy,  <u;l:,ch  Mr.  Washvig- 
**  ton  began." 

1  will  not  oil  to  your  recorleft'on  that 
highly  revered  name — I  thought  that 
there  was  not  an  irdi\  idual  on  the  conti- 
nent, who  would  fpe  <k  ot  the  immaculate 
purit \  j  and  white  tobed  honelty  of  this 
grear  character,  iu  terms  of  the  If  aft  dif. 
refpecl.  Yet  this  man  charges  Waihing- 
to  with  having  confrnen'-  d,  and  our  pre- 
sent wirh  having  completed,  fcenes  of 
ignominy  ! — S.  enes  of  ignominy,  which 
Vi  afhington  was  not  only  engaged  in  him. 
feif,  but  aff  iciated  others  with  h  m  !— 
This  is  faife,  defamatory  and  malicious. 

The  next  part  of  his  hook,  which  I 
fliall  animadvert  m,  is  in  thefe  words  — 
*i  This  last  phefidential  feUhy,  ivi//  b; 
Si  b  ried  by  Congiiss,  in  the  same  criminal 
"  silence,    as  its  predecejjyrs." 

As  your  prefident  has  been  reprefented 
to  tlie  world  as  a  murderer,;  he  is  here 
he  d  up  as  felon  ;  as  a  perfon  who  has 
commuted  theft  on  the  public;  I  will  not 
in;ke  a  fingle  remark  on  this  charge.  1 
fob  m  it  it  to  you,  whether  it  be  true  or 
rot  ;  and  whether  it  be  not  malicious, 
and  within  the  terms  of  the  indict- 
Jnent. — 

Here  again  is  the  height  of  defamation, 
<*  %hat  Joremoji  in  vjkairver  it  dctejiakle, 


Mr.  Adanis  feels  anxiety  to  curl  the  fronfet 
papulation.  He  ivas  a  profejfed  arjfooat. 
He  had  proved  fa  thjul  and Jerviceabfe  to  the 
British  inter.Jl."  The  w  >rds  "  protelhd 
ariftocrat"  wt-re  mentioned  ami  obferved 
upon  by  the  defendant's  counfeJ  ;  but  it  is 
an  exprf-ffion  which  admits  of  nothing,  be- 
ing pro>  ed  "  ariftocrat"  is  a  term  ex're  ne- 
ly  vague,  and  is  indefinite  as  any  language 
can  be.  If  ufed  by  a  collegian  in  his  clo- 
fet,  according  to  the  pristine  meaning  of  the 
original  greek,  he  would  fay,  that  an  ar.f- 
torratical  government  was  the  belt  govern- 
ment in  the  world- — lie  would  fay,  that  it 
was  the  government  of  i  he  beft  men.  "  A- 
riffo's"  mean,  in  the  origin  il,  the  bef,  his 
dcfiniiion  of  an  ariftocrat  would  naturally 
be  the  beft  man  ;  whofe ideas  on  the  fubject 
ot  government  were  the  moft  correct.  This, 
fi  s;  would  be  the  UnderHanding  of  him 
who  had  no  intercourfe  wi  h  the  word. 
But  when  yu  go  abroad  into  the  world, 
you  find  different  conftructions  ;fome  who 
confider  it  ac  ording  to  the  original  mean- 
ing, the  beft  government,  and  that  to  call 
any  man  an  '■  arifto  rat,'"  is  no  ilander  j 
others,  who  think  it  oppreJf've  a.id  tyran. 
nical- — the  government  ot  the  few  over  the. 
many.  When  there  is  fuch  a  diverfity  of 
conftru'.'tion,  every  attempt  to  explain  i. 
would  be  ineffectual.  To  af  ertain  whe- 
ther it  be  libellous  ot  no?,  you  mud 
inquire  into  the  intenion  of  the  author 
— if  you  cou  d  believe  th.it  it  was  ufed 
fairly  as  a  in- re  term  ot  cardid  def-rip- 
tion,  you  would  fay  that  he  is  not  guil- 
ty of  a  libel  ;  but  w'tei  you  fee  that  it  is 
here  ufed  with  wicked  intention,  though 
vague  in  i;s  meani-ig,  you  mull  thinic  it 
falfe,  fcandalous  and  malicious,  for  as  it  is 
with  a  v  iew  to  excite  the  contempt  and  ha- 
tred of  the  people  towards  the  Prefident, 
it  mult  be  iibe  ious.  It  the  tru  h  were 
attempted  to  he  proved  that  he  was  really 
an  a:  foe  at,  you  migh<  entertain  a  differ- 
ent opinion  fr.jm  him,  and  draw  adifferent 
conclufion,  when  you  come  to  read  the  fol- 
lowing words,  they  fhew  his  intention  to 
be,  to  excite  the  contempt  and  hatred  of 
the  pe^p'e  :  "  That  he  proved  fervieeablg 
to  the  British  interest,"  meaning  that  he 
had  done  every  thing  he  could  to  injure 
the  intereft  of  his  own  country,  to  protnote 
tli-it  ot  a  foreign  nation.  His  repetition 
of  the  charge  fnews  malice;  fevetal  charg* 
es  go  to  hig  private  character,  but  this 
goes  to  his  public  character  only.    Gentle* 
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men  may  well  fay,  tn.it  a  difference  of  opi- 
nion txiits  among  ail  the  citizens  of  the 
United  it  ites  ;  if  they  were  fair  argument*, 
deduction  neceilari y  following  y.il\  premi- 
ses, a  candid  d|f  ulTion  ot  principles,  they 
could  not  be  the  fuhject  of  this  indictment; 
but  when  it  is  not  ev  en  attempted  to  (hew 
any  necefl.ry  deduction,  apy  f;iir  andean- 
did  conclulion  from  premif  8  ilearly  eftab- 
ltfhed,  can  thefe  terms  be  ui'ed  with  any 
otrer  intent  han  to  excite  the  indignation 
of  the  peop.e  towards  the  fupreme  magif- 
frate,  aqd  to  withdraw  their  c  nfidence 
from  him  ?  It  is  therefore  falfe  ani  malici- 
ous. "  'I  bus  ive  Jee  the  genuine  character 
of  the  Preftdent  ~  ivhen  but  in  a  Jecondary 
flat  ion  he  (injured  the  funding  fyft.em  —  when 
at  the  heiid  of affairs  he  reverjes  ail  his  jor. 
mer  pr  nciplts.  He  ey.erti  himfelj  to  plwige 
h>s  country  mto  ' h?  wost  expensive  and  rui- 
Ojus  estabtijhments.  In  the  tnxo  first  years 
of  his  prtfidency,  he  has  contrived  pretences 
to  double  the  annual  ex penje  of  government  by 
ufeiejs  fleets,  armies,  sinecures,  and  jobs  of 
every  p  jfiole  defcriptiou."  Here  is  a'»  ac- 
cufdtion  the  truth  or  lalfehood  of  which 
may  be  determined  by  the  expreffionc  them- 
felves.  1  fhall  abide  by  them.  1  alk  you 
it  it  be  poflihle  for  the  Prehdent  to  contrive 
pretences  to  double,  or  even  incr  afe  the 
expenfe  of  government  ?  Has  he  the  whole 
and  entire  con  rol  ot  the  governmen  ? 
Are  there  not  two  branches  ot  the  legif- 
lature  who  have  uncontrollable  power 
over  all  expenditures  and  appropriations  T 
Js  lie  not  bound  to  ex  cute  when  the  le- 
gislative authority  has  dr  -:ed  ?  Can 
any  approp  ia^ion  be  made  bti  according 
to  n  ex  fting  law  i  This  attempt  to  eli- 
minate the  executive  branch  of  the  go- 
ver:  ment  for  exerciling  power  which 
you  well  know,  it  could  net  exercife  be 
c  ufe  it  exclusively  be  ongs  to  the  legis- 
lature is  falfe,  fcandileus  and  m  dicious 
,s  By  sending  thete  ambassadors  to  Paris 
Mr.  /Idams  and  his  B>  itish  faction,  de- 
signed to  do  not  hi  rig  but  mischief,  ' 
Thefe  are  expressions  f  malignity  i,  they 
are  ufed  as  terms  of  contempt.  l'hefe 
words  taken  feparately  and  unconnected 
wi  h  any  othtr  part  of  the  book,  (night 
pot  be  libellous  ;  but  when  considered 
W'th  what  he  fays  in  fever  d  other  pafsa- 
ges.  it  is  certainly  libellous  In  fe 
Veral  parts  of  tins  book,  the  President  is 
e>«deavoied  to  be  held  up  to  the  view  of 
the  people   at  large,  as  desirous  to    enter 


into  a  war  with  France.  The  author  might 
have  pad  in  his  m  nd  when  WTJtin  is 
b  »ok,  hat  fe  fending  ambaf-adors  to  Pa= 
ris  ro  ne^ociate  a  peace,  rr.ight  Counter- 
act his  n«isi!  presen  at  013,  a  "d  prevent 
any  belief  in  his  assertions  ;  th.a  t  e  Pre- 
s  d  nt  willied  to  plunge  hs  country  into 
a  w  ,r  with  that  count  y  Un  .er  t.is  ap- 
prehenS'On,  fearful  that  this  embassy 
wou  d  have  a  good  efleft,  and  would  de- 
Hroy  the  credit  ot  his  charges,  he  f  ys, 
that  noth  n^  was  intended  ny  it,  but  mif- 
chief  i  nor  does  he  introduce  the  Presi- 
d  rit  by  himfelt',  but  unites  with  htm, 
f  ofe  who  concurred  with  him  in  opinion, 
whom  le  mai  gnantly  calls,  by  the  con- 
tempt ous  e  )ithet,  '  British  faction.  " 
1  ak  all  inta  c  )ri(ldcrati<m,  his  m  ny  as- 
fertionr,  th  t  the  President  wi  h  d  a  war 
'j)i  h  France  —his  endeavors  to  impute  a 
mischievous  defign  to  the  President,  in  hi? 
attempts  at  negotiation,  and  \ou  will  und 
them  a  contradictory  a  they  are  mal  vo. 
lent  If  thofe  exptcsions  b::  tue  these. 
mull  be  Falfe  ;  if  he  were  desirous  to  in- 
volve his  Country  i.i  wa,r  witti  France,  he 
would  not  a-tem.pt  to  fend  ministers  of 
pe---.ee  ;  if  he  fen:  minis  crs  of  peace  tq 
recmcil  all  di  Terences  with  that  conn  rv, 
he  could  not  have  bem  de  :rous  to  go  tq 
war  with  it  Can  you  believe  the  insinuf 
ation  that  th-  President  was  insincc  e  I 
Can  ypu  oelieve  t h  it  they  were  fent  there 
for  mischief?  *  In  that  paper,  with  all  the 
cowardly  insolence  arising  from  his  as- 
surance of  personal  safety,"  In  feveral 
parts  f  tuis  book,  the  Pr  &id  nt  is  repre- 
fnted  hs  a  ch  m.pi  >n,  •  lit  he  e  it  is  assert" 
ed  by  v  nec-efsary  i  npl- cation,  tha  at  the 
approach  of  dinger  he  is  a  coward.  T  ere 
are  many  con  raitdion  of  this,  fort  iq  this 
book  Whether  this  be  fa  fe  o  cruV?. 
th-re  is  no  proof  of  ts  trut  ,  before  you, 
"With  all  the  fury  but  without  the  pro- 
priety or  fublimity  of  Homer's  Achilles,  this, 
Hoary  htadrd incendiary  tins  t/b-ier  of 
th  ■  g'jve  nor  af  V  rgin  a  h  noh  out  to 
arms,  then  tj  arms  lit  wax  Jt  outing  up% 
on  the  same  biidder  of  popularity  x  hat 
Mr.  Adams  threatened  io  make  this ■  ci- 
ty, the  centrical  pent,  of  a  bonjite.'l% 
No  language  can  be  Itipngeir  than  t  is — 
he  reprefents  the  Prehdeiu  to  t;e  of  fo 
n  ali  nant  a  hedt,  that  he  wo  Id  let  the 
match  to  his  happy  country  and  coni\:me 
it  1  hele  extremely  it  ong  h  lb  terms 
are  ufed,    without  any    proof  to   fupuo:^ 
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them— if  thefe  be  not  fa'fe,  fcandalous, 
and  malicious,  I  know  not  what  can  be 
fo  ;  and  will  clofe  the  book  and  i'peak  no 
more. 

Again,  the  pidure  is  attempted  to  be 
heightened.  's  Reade< ,  dost  thou  envy 
that  unfortunate  old  man,  with  his 
twenty  five  thousand  aollars  a  year  .- 
with  the  petty  parade  of  his  birih  day, 
•with  the  importance  of  his  name,  stick- 
ing in  every  other  'page  of  the  statute 
book  Alius  /  he  is  not  an  objei  t  oj 
envy,  but  of  compass/on  and  horror  „' 
With  Connecticut  *  more  <han  half  unde- 
ceived ;  with  Pennsylvania  disgusted  ; 
zvith  Virginia  alarmed  ;  with  Kentucky 
holding  htm  in  defiance,  having  re- 
nounced all  his  original  principles,  and 
affronted  hit  his  honest  friends-,  he  can- 
?ior  enjoy  the  sweet  slum  ers  of  inno- 
cence "  He  thai  c-iiinot  enjoy  the  sweet 
slumbers  0/  innocence  mint  be  hindered  by 
guilt  and  c.nnot  thetefnre  be  envied  ;  if 
indeed  he  were  to  continue  under  this 
charge,  by  your  ve  did,  he  could  not  be 
envied  :  but  of  tnel'e  molt  violent  and  in- 
decorous cliaiges  there  is  no:  the  flightelt 
proof.  Wnat  then  can  be  more  mat  ci- 
ous,  than  this  accufition.  wh  ch  drfenbes 
him  as  covered  with  gu  It  ?  (  It  is  happy 
for  Mr.  Aacms  himself  as  well  as  for  his 
country,  that  he  hath  asserted  an  un- 
truth.  ' 

The  Frefident  is  reprefented  as  a  felcn, 
a  murderer,  a  traitor,  and  an  incendiary  I 
But  not  contented  w  th  imputing  to  him 
this  accumulation  of  crimes,  he  makes 
him  a  Enifhed  character,  and  calls  him  a 
liar.  Is  it  (lander  or  not  to  call  him  a 
thief,  murderer,  incendiary,  and  liar? 
He  has  not  proved  that  the  Prelident  de- 
ferves  any  of  th: Tc  epithets.  Is  not  this 
flander  malicious?  Can  it  be  oth^rwife  ? 
Your  verdict  therefore  muli  be,  that  hi 
is  guilty. 

*'  In  the  midst  of  such  a  scene  of,  pro- 
fligacy,  and  of  usury,  the  President  has 
persisted  as  long  as  he  durst,  in  Making 
his  utmost  efforts  for  provoking  a  French 
•war.'' 

Here  is  a  pofitive  repetition,  of  what 
was  before  promifed.  Here  is  an  affirma- 
tive aeclaration  xf  what  was  before  insi- 
nuated He  takes  vaft  pains  to  vilify  the 
Prclideut,  in  ftrong  terms  and  round  pe- 


riods. It  is  not  fufficient,  that  he  is  call- 
ed a  murderer,  traitor,  felon,  mc.endiary, 
but  the  people  mult  be  told  in  Hrong 
terms,  that  he  is  wantonly  diflipating; 
their  funds  and  that  all  his  ads  are  ads 
of  infamy  and  wickedneis  I 

"  For  although  Mr.  Adams  were  to 
make  a  treaty  with  France,  yet  such  is 
the  grossness  of  his  prejudice,  and  so 
great  is  the  violence  of  his  passions  tlictt 
under  his  administration,  America  would 
be  in  constant  danger  of  a  second  quarrel.'* 

I  confefs  that  when  the  period  of  $, 
nevf  eledion  arrives,  eve  y  cit  zen  has  a 
right  to  withdraw  his  vote  from  the  ex- 
iting chief  magiftrate.  and  to  tell  the 
world,  "  I  will  give  my  confidence  to 
anotfcer.''  But  this  right  does  not  war- 
rant him  to  traduce  and  defame  the  perfon 
now  in  office.  Here  he  traverfer  by 
rep  efenting  the  President  as  a  man  of 
fuch  grof;  prejudices,  and  violent  pa  (lions, 
fays  to  Uie  oit;zens  of  the  United  States, 
4  do  not  re  elecl  the  prefent  president,  for 
he  will  involve  you  in  war."  You  cannot 
fay  th.it  this  is  true,  therefore  it  mult  be 
falfe,  fcandalous,  and  maliciousa 

c'  When  a  chief  magistrate  is,  both 
in  his  speeches  and  in  his  newspapers^ 
constantly  reviling  France,  he  can 
neither  expect  nor  desire,  to  live  long 
in  pe  ice  with  her.  Take  your  choice 
then  between  Adams,  war  and  begga- 
ry 4  and  Jefferson^  peace  and  cemfe* 
i-ncy  ni 

I  have  told  you,  and  again  repeat,  that, 
it  is  the  peculiar  privilege  of  every  citizen 
of  this  happy  country  to  place  coniiJencc 
in  whom  he  pleafes,  and  at  the  conftitu- 
tion  ,1  periods  of  making  new  elections, 
to  withdraw  his  confidence  from  a  former 
reprefentative,  and  place  his  trull  Ira 
another  ;  and  even  expat  ate  on  the  vir- 
tues of  the  new  candidate  ;  but  this  does 
not  warrant  him  to  v  lify,  revile  and  de- 
fame another  individual,  who  is  a  candi- 
date.— (  annot  a  good  thing  be  faid  of 
one  individual,  without  faying  black  and 
damnable  things  of  another  ?  Is  it  necef- 
fary,  in  order  to  recommend  one  man,  to 
the  presidential  office,  that  you  fhould 
charge  another  with  bringing  on  his  coun- 
try war  and  beggary  ?  The  whole  forma 
a  perfefil  cfaiitt  of  malice,  falfehoed  and. 
flaivier. 
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The  attorney  for  \he  United  States 
having  concluded  the  counfel  tor  the 
traverser  introduced  col  J'hn  '"ayl^r  £of 
Carolina  county)  as  a  witnefs  and  he  was 
fworn  .  but  at  ihe  moment  the  oath  was 
adm'miltrred,  the  juu^e  Call  d  on  them. 
and  desired  to  know  wh.it  they  intended 
to  prove  by  t  e  witnefs 

They  anfwered  that  they  intended  to 
examine  co'.  Taylor,  to  prove  that  he 
had  avowed  '  principles  in  his  prdence 
which  jultifieJ  Mr.  CalUnder.  in  laying 
that  the  President  was  an  ■■ ridocvat — that 
he  had  vot<-d  ngainil  the  fequeltra:ion 
law,  and  the  resolutions  concerninj  the 
fufcension  of  commercial  iivercourfe 
with  Great  Britain  ;  by  which  he  defeat- 
ed every  effort  of  thofe  who  were  in  favor 
of  thofe  beneficial  meafures,  which  were 
well  calculated  to  proinote  the  happinefs 
»f  their  country. 

The  judge  demanded  a  Statement;  in 
writing,  of  the  queftioas  intended  to  be 
put  to  the  witnefs. 

Mr.  Nicholas  remarked,  that  the  tra- 
verfer  was  at  leall  entitled  to  every  indul- 
gence, which  had  been  (hewn  to  the  at- 
torney for  the  United  states — that  this 
requisition  had  not  been  made  of  the  at- 
torney, when  he  introduced  witneffes  on 
behalf  of  the  United  States,  nor  was  it 
according    to    the    practice     of  the  (late 

courts that  he     wifned  the    witnefs     to 

ftate  all  he  knew,  that  would  apply  to  the 
defence  of  his  client — that  he  did  not 
know  what  the  witnefs  would  precifely 
prove,  but  that  if  the  court  insifted  upon 
it,  he  would  furnifh  a  flatement  of  the 
queflions,  which  he  ftiould  firft  propound, 
but  requested  that  he  might  not  be  con- 
sidered as  confined  in  the  examination  of 
the  witnefs,  to  the  questions  fo  stated. 

Judge  Chafe,  It  is  right  to  state  the 
questions  intended  to  be  propounded  to 
witneffes.  in  ail  cafes,  and  the  reafon  is 
extremely  plain.  Juries  are  only  to  hear 
legal  evidence,  and  the  court  are  the  only 
judges  of  what  is  os  is  not  legal  evidence, 
to  fuppoit  the  iffue  joined  between  the 
parties.  To  fay  thar  you  will  correal 
improper  evidence,  after  it  fhall  have 
been  given,  is  improper,  becaufe  illegal 
evidence,  once  heard,  may  make  an  un- 
due impreiRon  ;  and  therefore  ought  not 
%  be  heard  at  all    by  the  jury  ;  *nd  the 


attorney  for  the  United  States  had,/^ 
opening  the  caufe,  stated  the  purpofe  for 
which  he  introduced  the  witn  ffes. 

Judge  Chafe,  having  received  a  state- 
ment of  the  questions   meant  to    be    put* 
and  which  were  p'-npounded  by    Mr    Ni- 
cholas, declired  colonel  Taylor's  evidence 
fo    be    in,id:nifnble.      No     evidence    faid, 
the  iudge-  is  admiilible,  th^tdoes  not  go 
to  justify  the  whole  charge.The  charge  you 
n^ean  to  justfy   by  this  witnefs,  as  1  un- 
derstand  you  is,  that  the    President   is  a 
proveiTed  aristocrat— and  that  he  has  prov- 
ed ferviceable  to  the  Britifh  interest    You 
must  preve  both  thtfe  points,  or  you  prove 
nothing       Now  a=>  you  do  not  attempt  to 
prove  the    whole    ef  one  fpecific  charge* 
but  only  a  part  of  it,  your  evidence  can- 
not be  received— this  is  the  law,  both  in 
civil  and  criminal  cafes— he  who  justifies, 
must  justify  an  entire    charge   or  elfe  his 
defence  does  not  amount  to  a  justification 
in  law.     You  have  not  proved  the  truth  or 
any  particular  charge,  though  in  order  to 
excufe  it,  you  must  prove   the  whole—to 
prove    the  truth  ot   a  part    only,  is    not 
proving  what  is    material.     The  attorney 
propofed    to    prove    his     ndiclment.  ^  He; 
has  exhibited  his  oral  and  written  testimo- 
ny  to  prove   it.     The    traverfer    excufes 
himfelf  from    the  imputed  guilt,  by  aver* 
ring  that  part   of  fome  of  the  charges  is 
true.     Is  this   evidence  proper,  when  the 
whole    charge  is    in  iffue.     If  it   be,  the 
proof  of  a  very  trivial  part  of  an  import- 
ant indiclment,   would    excufe   from    the 
whole;   butT    pronounce    the  law   to  be 
otherwife,  and    take  the  refponsibility  on, 
myfelf    and  rifi;  my  character  on   it.     It 
may   be  faid,  that  this    will    preclude  the, 
party  from  the  privilege  of  his  testimony, 
but  this  xvill  only  be  a  misrepresentation^ 
it  precludes  him  from  no  legal  benefit. 
My  country  has    made  me  a   judge,  and 
you  mu;t  be  governed  now,  by  myop.nion^ 
though  I  may  be  mistaken  ;  but  if  I    ani 
not    right,  it    is  an   error  in  judgement, 

*  Question  \n.  Did  yoa  ever  hear  Mr. 
Adan.s,  express  3ny  opinion  favorable  to  mo- 
narchy and  aristocracy  ;  and  what  were  they  ?. 

Question  2d.  Did  you  ever  hear  Mr.  Adams,, 
whilst  Vice  President,  express  his  diiapproba- 
tion  of  the  landing  system  ? 

Question  2d.  H>  you  know  whether  Mr. 
Adams  d'd  not,  in  rh«t  year  i794,  vote  against 
the  sequemstion  law,  and  the  bill  forsuspendt 
jog  commercial  iatei course  with  Gre*,t  Britain. 
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smc!  you  ean  state  tlie  proceedings  on  the 
yeeord  fo  as  to  ihew  any  error,  and  I 
fliall  be  the  first  man  to  gram  yon  t.  e  be- 
nefit of  a  new  trial  by  gra-  ing  you  a 
■writ  of  error,  in  the  fupreme  court.  It 
js  on  thefe  grounds,  that  I  rejee\  the  evi- 
dence of  the  gentleman.  1  he  very  argu- 
ment afiigned  by  the  young  gent'eman, 
■who  fpoke  last  has  convinced  my  m  nd 
that  I  am  right.  The  offered  testimony 
has  no  direct  and  proper  applicati  n  to 
the  iffue— it  would  deceive-  and  mislead 
the  jury  ;  an  argumentative  justification 
of  a  trivial,  unimportant  part  of  a  libel, 
would  be  urged  before  a  jury  as  a  fub 
stantial  vindication  of  the  who'e  Yon 
would,  by  mifleadmg  tiie  jury  under  fuch 
illegal  t-stimony,  destroy  public  treaties, 
and  public  faith  ;  an<J  nothing  would  be 
more  uncertain  than  law  were  fuch  an 
illegal  excufe  admitted  in  courts  of  law. 

Mr.  Nicholas  fuggested  that  it  rn  1  ht 
be  p  oper  to  prove  onr  part  of  a  fpec  he 
charge  by  one  witnefs  and  another  part 
by  another,  and  thereby  prove  the  charge. 

Judge  Chafe,  in  anfwer,  repea  ed  fome 
•f  his  former  a~guments,  and  added  that 
the  very  argument  fugeested  by  the  ymng 
gentleman  who  fpoke  last  convinced  his 
mind,  thftt  it  would  be  improper  to  aduit 
the  testimony  now  ofleied  to  the  court  ; 
that  to  admit  evidence,  which  went  to  an, 
argumentative  establishment  of  the  truth 
•f  a  minute  p.\rt  of  the  charge,  by  one 
witnefs  and  another  minute  part  by  ano- 
ther witnefs,  would  be  irregular  snd  lub- 
versive  of  every  principle  of  law  ;  that 
it  had  no  relation  to  the  iil'ue  ;  that  it  wis  a 
popular  argument,  calculated  to  deceive 
the  people  ;  but  very  incorrect. 

Here  judge  Griffin  being  ca'led  upon 
by  judge  Chafe  to  deliver  h  s  opm  on  on 
the  question  before  the  court,  dec'ared 
that  he  concurred  with  his  brother  judge. 

Judge  Chafe  then  ©bferved— this  is  a 
new  doctrine,  neqlcated  in  Virginia. 
You  have  all  along  miftaken  the  law, 
$nd  prefs  your  miftakes  on  the  court. 
The  United  States  mud  prove  the  publi. 
cation,  and  the  fallacy  of  it.  When 
thefe  things  are  done,  you  mud  prove  a 
judication,  and  this  juftification  muft 
be  entire  and  complete,  as  to  any  one 
fpecific  charge  ;  a  partial  juftification  is 
ifi^draifiible.     I  am  happy  to  find,  that 


my  brother  judge  Griffin,  concurs  wWk 
me  in  opinion. 

The   couufel    for  the    traver  er,   agaio 
cjefired  to  be  heard  on  the  fu'oject. 

Mr.  Hay  fpoke  thus.  The  queftioa 
before  the  coun  is,  whether  this  evi  ience 
goes  to  prove  the  troth  of  the  w i  <  ie 
charge  ?  1  he  opinion  given  by  the  com  c, 
I  underftand  to  be,  rh^t  evidence  cannot 
be  produced  by  the  traverser,  to  prov$ 
the  truth  of  a  p  1  rt  of  a  charge  ;  but  jf 
evidence  eou  d  lie  adduced  to  prove  the 
whole,  then  fuch  evidence  would  be  ad- 
milliUe.  One  fpec j fie  charge  it,  1  ivo-told  2 
that  ihi  pieftderit  is  an  a.wto  r.t  ;  and 
that  he  proved  fer\  kcahie  <o  tlie  Bii.jfh, 
intereft.  The  evidence,  we  fuppi  >f< -,  »il 
fupport  this  charge,  we  ■*  ilh  to  prove  t >te 
Uuih  of  the  whole  charge  it  we  c;in, 
though  I  do  not  know  1  hat  it  is  in  our, 
power.  The  evidence,  we  have  reafon  to 
believe,  goes  firft  to  pro*c  that  he  is  an 
ariltocrat,  and  fcondly  that  he  did  prove 
ferviceable  o  the  Bitifh  interelf  ;  il  the 
teftimony  n&ill  in  raCt  prove  ihefe  two 
poinf,  whatever  may  be  the  opin  on  of 
the  court,  I  dp  not  hefitate  to  fay,  that 
in  my  eiiimation,  it  will  fully  excufe 
and  jtiitity  the  traverfer  ;  if  we  can 
prove  that  the  prefident  has  avowed  ariflo- 
cratical  fentiments  in  converfation,  and 
that  he  did  in  real  ty,  prove  faithful  and 
ferviceable  to  the  Briiifh  intercil,  the 
traverfer  mull  be  acquitted  of  this  charge. 
As  to  the  firlt  part,  I  can  prove  by  the 
words  of  Mr.  Adams,  publithed  by  him- 
felt,  in  his  book  called  a  defence  of  the 
A  meriean  conlf itutions,  that  he  thinks  a 
government  of  three  parts,  a  king,  lords 
and  commons,  the  beft  in  the  world. 
Suppofe  in  addition  to  this,  it  could  be 
prove  I, 'that  a  law  paffed  the  hcufe  of 
reprefentatives  of  the  United  States,  to 
fequeffer  Britilh  property  ;  and  fuppofe 
that  one  ha.f  the  fenate  «f  the  Unised 
States,  were  in  favor  of  it  ;  and  t^at  the 
policy  of  palling  the  law,  was  advocated 
by  the  hell  and  wifefl  men  in  this  country, 
who  have  the  fame  pretenfions  to  patriot, 
ifm  and  virtue,  that  Mr.  Adams  has,  but 
that  i  s  paffage  was  orevented  by  the  cart- 
ing vote  of  Mr.  Adams  as  fpeaker  of  the 
fenate,  would  not  the  traverfer  be  juftified 
as  to  this  charge  ?  Would  it  not  demon- 
(Irate,  that  he  proved  fervireable  to  the 
Britifh  intereft  ?  By  the  anfwers  to  tb^e 
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ftrfr  ?nd  third  queftions,  wc  expect  to  prove 
both  .hefe  points. 

Here  Mr.  Nelfon  ohjeifted  to  the  in- 
troduction o  fu».h  teltimony,  as  being 
altogether  inacmiSTibie  ;  that  gentlemen 
feugh  to  reflect,  that  it  fuch  evidence 
as  this  was  to  he  received,  any  other 
testimony,  however  irregular  or  improper, 
fright  alio  be  auinitied  ;  and  par  iculaily 
that  it  would  be  a  departure  from  the 
u  iverfal  principal  of  law,  which  required 
the  production  of  the  belt  teftimony, 
which  the  nature  of  every  cafe  admitted, 
and  that  the  journals  and  records  of  con- 
giefs,  were  the  beft  evidctt  e  of  what 
votes  had  been  given  on  any  fubjeft  dif— 
cuiled  before  that  body. 

Judge  Chafe  then  addreffed  hsmfelf  to 
Mr.  Neifon,  thus—  Being  very  much 
prefled  by  the  •.  oung  gentlemen,  who  de- 
fend the  traverfer,  to  admit  this  teftimony, 
1  was  going  to  recommend  to  you,  to 
permit  thofe  queftions  to  be  put  to  the 
wiiiief-,  though  they  are  certainly  irregu- 
lar. I  wi(h  you  could  confent  that  they 
ftiould  be  propounded. 

Mr.  Nelfon  declared  that  he  did  not  feel 
himfeit  at  liberty  to  confent  to  fuch  a 
departure  from  legal  principles. 

Mr.  W'rt  then  rofe  and  addreffed  the 
jury — He  premifed  that  the  fituation  of 
the  defendant  and  his  counfel  was  ex- 
tremely embarrafiing  ;  that  as  Mr.  Cal- 
lender  had  been  presented,  indicated,  ar- 
retted and  tried,  during  this  term,  he 
had  not  been  able  to  procure  the  testimo- 
ny efiential  to  his  defence,  nor  was  his 
ccunfel  prepared  to  defend  him  ;  and  he 
insinuated  that  the  conduct  of  the  court, 
Was  apparen  ly  precipitate,  in  not  post- 
poning the  trial  until  the  next  term. 

Judge  Chafe  tdd  him  he  muft  not  refleft 
©n  the  court. 

Mr.  Wirt  explained — that  his  objeft 
Was  not  to  reflect  on  the  court,  but  to 
apologize  to  he  jury,  for  the  weaknefs 
cf  a  defence  which  he  was  about  to  make. 

The  judge,  after  obferving  that  his 
apo'o/vy  included  the  very  reflection  he 
dthieel,  told  him  to  proceed  in  his  caufe. 

Mr.  Wirt.  Gentlemen  of  the  jury,  I 
am  prevented  from  explaining  to  you  the 


caufes  which  have  confpired  to  weaken 
our  defence,  and  it  is  no  doubt  right, 
that  1  Should  be  prevented,  as  the  court 
have  fo  decided  :  permit  me  then,  gentle- 
men, to  pafs  on  abruptly  to  the  law, 
under  which  we  are  indicted*  You  will 
find  that  a  material  part  o  your  enquiry 
will  relate  to  the  powers  of  a  jury  over 
the  fnbjeft  committed  to  them,  whether 
they  have  the  right  to  determine  the  law, 
as  well  as  the  fact.  In  Virginia,  an  aft 
of  the  affeinh'y  has  adoped  the  common 
law  ct  England — that  common  law,  there- 
fore, pofteSTes  in  this  ftate  all  the  energy  of 
a  legislative  act.  By  ah  ad  of  congrefs, 
the  rules  of  proceedings  in  the  federal 
courts,  in  the  Several  ftates,  are  directed  t© 
Conform  to  the  rules  of  the  ftates  in  w  hich 
fucr  courl  may  be  in  feflton  j  by  hat  aft 
01  congrefs,  it  is  theiefore  provided,  that 
the  practice  of  the  courts  of  Virginia 
fhall  be  obferved  in  this  court  :  to  afcer- 
tain  your  power  therefore,  as  a  jury,  ws 
have  only  to  refer  to  the  common  law  of 
England,  which  has  been  adopted  in  the 
laws  of  this  ftate,  and  which  defines  the 
powers  of  juries  in  the  ftate  courts.  By 
the  common  law  of  Englard,  juries  poflefs 
the  power  of  confidering  and  deciding 
the  law  as  well  as  the  fact,  in  every  cafe 
which  may  come  before  them,  J  have  no 
doubt  but  I  (hall  receive  the  correction  of 
the  cou  t,  if  I  am  wrong  in  thefe  posi- 
tions. If  then,  a  jury  in  a  court  of  the 
ftate  would  have  a  fight  to  decide  the 
law  and  the  fact,  fo  have  you.  The 
federal  conttitution  is  the  fupreme  law  of 
the  land,  and  a  right  toconfider  the  law, 
is  a  right  to  confider  the  constitution  :  if 
the  law  of  congrefs  under  which  we  are  in. 
dieted,  bean  infraction  of  the  constitution, 
it  has  not  the  force  of  a  law,  and  if  you 
were' to  f?nd  the  traverfer  guilty,  under 
fuch  an  act,  you  would  violate  your  oaths. 

Here  Judge  Chafe  interrupted  him,  and 
fpoke  thus  : — Take  your  feat  fir,  if  you 
plea:e.  If  I  underfhnd  you  rightly,  you 
offer  an  argument  to  the  petit  jury,  to  con- 
vince them  that  the  Statute  of  congrefs,  en» 
tited,  «•  An  aft,  &c."  commonly  called 
the  fedition  law,  is  contrary  to  theconfti- 
tution  of  the  United  Sates,  and  therefore 
void.  Now  I  tell  you,  that  this  is  irre- 
gular and  inadmiffible  ;  it  is  not  competent 
to  the  jury  to  decide  on  this  point  ;  but  if 
yoa  addrefs  yourfelves,  gentlemen,  to  ths 
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Jouft,  they  will  with  great  pleafure  hear 
any  reafons  you  may  offer,  to  (hew  that 
the  jury  nave  the  right  contended  for. — 
Since  I  came  into  the  commonwealth,  lun- 
•lerftood  that  this  queftion  would  be  ftart- 
ed,  and  that  the  power  of  a  jury  to  deter 
mine  the  validity  or  nullity  of  a  law,  would 
be  urged.  I  have,  therefore,  deliberately 
Confidered  the  fubjeCt,  and  I  am  ready  to 
explain  my  reafons  for  concluding  that  the 
pe  it  jury  have  not  a  right  to  decide  on  the 
eonftitutionality  of  a  law,  and  that  fuch  a 
power  would  be  extremely  dangerous. — 
Hrar  my  words,  I  wifhthe  world  to  know 
them,  my  opinion  is  the  icfult  of  mature 
reflection. 

Here  he  read  part  of  a  long  opinion;  io 
(hew  that  the  jury  had  not  the  right  con- 
tended for  ;  after  which,  he  told  the  coun- 
fel  for  the  traverfer,  that  he  would  hear 
with  pleafure,  any  arguments  which  could 
be  urged,   to  (hew  that  he  was  miftakeiu 

Mr.  Wirt.  I  (hill  ftate  to  the  coutt 
in  a  few  words,  the  reafons  which  have 
induced  me  to  afcribe  this  right  to  the  ju- 
ry. They  are  fworn  to  give  their  verdict 
according  to  the  evidence,  and  the  law  is 
evidence— if  the  jury  have  no  right  to  con- 
fider  the  law,  how  is  it  poflible  for  them 
to  render  a  general  verdict  ?  Suppofe,  for 
example,  an  indictment  for  murder — ho«v 
can  the  jury  pronounce  a  verdiCt  of  guilty 
<St  not  guilty,  if  they  have  not  the  right 
as  well  of  afcert;iining  whether  the  facts 
have  been  committed,  as  whether  they  a- 
Hiount  to  a  breach  of  law  ?  This  doctrine 
is  too  clearly  eftablifhed,  to  require  the  aid 
of  authorities. 

Judge  Chafe.  No  man  will  deny  your 
law — we  all  know  that  juries  have  the 
light  to  decide  the  law,  as  well  as  the  fact 
—and  the  conftitution  is  the  fupreme  law 
of  the  land,  which  controls  all  laws  which 
are  repugnant  to  it. 

Mr.  Wirt.  Siace  then  the  jury  have  a 
right  to  confider  the  law,  and  fince  the 
conftitution  is  law,  the  conclufion  is  cer- 
tainly fytlogiftic,  that  the  jury  have  a 
right  to  confider  the  conftitution. 

Judge  Chafe.      A  son  sequ'itur,  fir. 

Here  Mr.  Wirt  fat  down. 

Mr.  Nicholas  then  addreffed  the  court. 
I  am  fo  much  under  the  influence  of  duty, 
that  though  I  am  in  ihe   fame   filiation 


with  the  gentleman  who  preceded  me  j 
and  though  the  court  feem  to  We  i'riipreflea 
with  the  opinion,  th.it  the  jury  have  no 
right  to  determine  on  the  cbnftitutionality 
of  an  act  of  congrefs,  yet  arduous  as  the 
talk  may  be,  I  (Hall  offer  a  few  obferva- 
tibns,  to  (hew  'hat  they  have  this  right. 
i  intend  to  defend  Mr.  Cailender  by  the 
eftablimment  ot  two  points. 

Firfi,  that  a  law,  contrary  to  the  con- 
ftitution is  void  ;  and  fecondly,  that  the 
jury  have  ;i  rig!  t  to  confider  the  law  rind 
the  fact.  Firft,  it  fpems  'o  beadmitted  on 
all  hands,  that  when  the  legiflature  exer- 
cife  a  power  not  ^iven  r^em,  by  the  con- 
ftitution, the  judici.irv  will  difregard  their 
acts.  The  fecond  point,  that  the  jury 
have  a  right  to  decide  the  law  and  the  Fact, 
appears  to  me  equally  clear.  In  the 
exercife  of  the  power  of  determin- 
ing law  and  fact,  a  jury  cannot  be 
controlled  by  the  court.  The  court  have 
a  right  to  inftruCt  the  jury,  but  the  jury 
have  a  right  to  aCt  as  they  think  right  j 
and  if  they  find  contrary  to  the  directions 
of  the  court,  and  to  the  law  of  the  cafe, 
the  court  may  fef  afide  their  verdict  and 
grant  a  new   trial. 

Judge  Chafe,  Courts  do  not  claim  the 
right  of  fetting  afide  the  verdict  in  crimini 
al  eafes. 

Mr.  Nicholas.  From  this  right  of  th£ 
jury  to  confider  law  and  fact  in  a  general 
verdiCt,  it  fcems  to  follow,  that  counfel 
ought  to  be  permitted  to  addrefs  a  jury  on 
the  conltitutionality  of  the  law  in  queftion 
— this  leads  me  back  -o  my  firft  pofitio'n, 
that  if  an  act  of  congrefs  contravene  the 
conftitution  of  the  United  States,  a  jury 
have  a  right  to  fay  that  it  is  null,  and  that 
they  will  not  give  the  efficacy  of  a  law  to 
an  act  which  is  void  in  itfelf  ;  believing 
it  to  be  contrary  to  the  conftitution,  they 
will  not  conviCt  any  man  of  a  violation  of 
it  :  if  this  jury  believed  that  thefedition  aft 
is  not  a  law  of  the  land,  they  cannot  find 
the  defendant  guilty.  The  conftitution  fe- 
cures  to  every  man  a  fair  and  impartial  trial 
by  jury,  in  the  diftriCt  where  the  faCt  (hall 
have  been  committed  :  and  to  preferve  this 
facred  right  unimpaired,  it  fhould  never 
be  interfered  with.  If  ever  a  precedent 
is  eftablifhed,  that  the  court  can  control 
the  jury  fo  as  to  prevent  them  from  finding 
a  general  verdict,  their  important  right. 
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Traito'v'.t  Wtuch  every  .ot'ier  right  is  of  no 
value,  wih  be  impaired,  if  not  abfoiutely 
destroyed.  Juries  are  to  decide  according 
to  the  dictates  of  confcience  and  the  laws 
of  the  country,  and  to  control  them  would 
endanger  the  right  of  this  mod  invaluable 
hvjuc  or  trial. 

I  have  undcrftood  that  {brae  reliance 
wjiuld  be  placed  on  two  decifions  of  the 
courts  oi  this  ftite,  in  which  they  deter- 
mined two  acts  of  our  legillature  to  be 
tmconttitution: 1  ;  but  when  we  come  to 
ajulize  thefe  Jecifions,  they  will  not  au- 
thorife  the  belief,  that  the  jury  have    not 


to  fay,    that 

the  jury  have, a  right   to  d.ejercpinfc  eve-ry 
queition  which  is  neceiiary   to  derermine 
before   £entepce  is   pronounced    upon    the 
I  contend  that  the  jury    have 


tra  verier, 
a  right  to  d< 


Mr.  Hay  rofe  after  Mr.  Nfchofes  co£i 
eluded,  and  o  ferved  jhat  he  wis  prepa- 
red to  addrefs  the  court  on  the  extrnt  of 
the  power*  of  the  jury,  in  the  cafe  <  t 
bar.  The  arguments,  faid  he, .  which  I 
(hail  urge,  I  (hall  addrefs  to  the  court* 
not  wiiliiiig  to  be  heard  by  the  jurv,  or  to 
be  attended  to  by  the  numerous  auditory 
now  prefent.  A  queftton  of  grea:  idi 
portancc  depends  on  this  deciiion  ;  much 
of  the  public  happinefs,  of  the  public 
peace,  of  the  public  liberty,  depends  on 
the  final, decifiort  which  (hall  be  pronoun- 
ced on  this  fubfeit.  I  entertained  d  ,„  \ 
arfidtj   but  a   calm   and  d;fpa(Iionate    e  ■_ 

the  right  .  contend  for,  tney    only  prove     quiry,  and  the  mod  temperate    refleftippi 

tha,!^  judiciary   can   declare  legiilative     have  led  me   to   believe  and 

acts  to  be  unconstitutional  ;   they   do    not 

prove  that  a  jury  may  not  have   a  fimilar 

power. — In  the  cafe  of  Kamper  vs.  Haw- 
kins, they  refufed  to    carry   into  effect  a 

law  which  pave  the  diitrict  courts  a  rifht 

to  grant  injunctions  in  certain  cafes,   be- 

caufe    they    thought    it    uuconflitutional, 

«nd  that  the  courts   had  no  power  to  act, 

under  the  law  :    that  cafe  did  not  turn  on 

a  relative  view  of  the  power  and  connec. 

tion  of  a  court  and  jury;  it   was  a   quef- 

non  whether  the  courts  would  exercife    a 

particular  jurifriiclion   and   carry  into  ef. 

feci,   that  act,   as  praCtifed  by  the  judges 

in  chancery,  but  they   never  decided  that 

a.jury  had  not   a    right    to   determine  on 

the  cpniKtutionality  of  a  law,  nor  could  a 

qucllion  stout  this   right  have   aridn    in 

thofe  two  cafes  ;    the  court  faid    that    the 

judiciary    were  not   bound  to    carry  into 

effect  an  unconfiitutional    law.     I  do  not 

deny  the  right  of  the  court  to  determine 

the    law,     but  I    deny   the  right  of  the 

court  to  control  the  jury  ;   though  I  have 

not  bellowed  a    very  particular    attention 

on  this  fubject,   I  am  perfectly  convinced 

that  the  jury    have  the    right  I  contend 

for  ;   and  confequently  that  corinfel  have 

a  right   to  addrefs  them  on  that  fubject. 


The  aft  of  congrefs  to  which  I  have  al- 
luded, appears  to  have  given  to  the  jury 
the  power  of  deciding  en  the  law  and  the 
fact.  ;  and  I  trull,  that  when  this  whole 
queition  comes  into  confide' ration:  the 
court  will  fuller  the  counfel  for  the  tra- 
verfer  to  go  on  to  fpeak  to  the  jury,  fub- 
ject to  the  direction  of  the  court. 


mine  whetner  the  writ- 
ing charged  in  the  indict  mem  to  be  falfe, 
fcandalous  and  malicious,  be  a  iibel  or 
not..  If  this  que;! ion  fhould  I  e  decided 
in  the  affirmative  by  the  court,  I  (hail  en. 
dcaysr  to  convince  the  jury,  that  it  is  not 
a  libel,  becaufe  there  is  no  law  in  far.ee 
under  the  government  of  the  United 
Stalesj  which  defines  what  a  libel  is,  or 
prefcribes  its  puniihment.  It  is  ai  uni- 
verul  principle  of  law,  that  qtieftio  s  of 
law  belong  to  the  court,  and  that  the  de- 
cifun  of  'acts  belong  to  the  jury  ;  but  a 
jury.J-iavi  a  right  to  determine  both  lavy 
and  fait  in  all  cafes. 

.Here  judge  Chafe  allied  Mr.  Hay, 
whetner  he  meant  to  extend  his  propor- 
tion to  civil  as  well  as  criminal  cafes,  and 
told  him,  that  if  he  did,  the  law  was 
clearly  otherwife. 

Mr.  Hay  anfwered,  that  he  thought 
the  proportion  universally  true,  bu:°  it 
was  only  neceiiary  for  him  to  prove  n  to 
be  true  in  cafes  cf  a  criminal  nature. 

Judge  .  Chafe  2ga:n  interrupted  JVfr; 
Hjy,  and  briefly  exprelTed  Ji is  opinion  of 
the  law.  And  then  Mr.  Hay  folded  up  and 
put  away  fas  papers,  feeming  to  decline 
any  further  argument. 

Judge  Chafe  requefted  him  to  continue 
his   argument,    ar.d    added— '•'  pleale   to 
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proceed,  ami  be  afTured  that  yon  will  hot 
be  interrupted  by  ni.\" 

Mr.  Hay  refufed  ro  proceed. 

Judge  Chafe  obferved?  that  'hough  he 
thought  it  his  duty  to  Hop  the  cou'Tel, 
when  miftaking  the.  law,  yet  he  did  not 
wish  to  interrupt  them  improperly  ;  that 
there  w;is  no  occafion  to  be  captious ;  and 
concluded  thus,   te  at\  as  you  pleafe,   fir." 

And  after  declaring  that  he  wifhed  the 
fentiments  and  opinion  which  he  was 
about  to  deliver  to  be  published  and  known 
to  the  world,  he  read  an  opinion  (hewing 
that  the  jury  had  not  a  right  to  determine 
on  the  conftitutionality  of"  an  a<ft  of  con- 
grefs. 

After  the  judge  had  pronounced  this 
opinion  he  explained  the  i due  to  the  jury. 
He  faid  that  the  fad  of  publication  rnuft  be 
proved,  and  it  muft  appear  to  be  falfe, 
fcandalous  and  malicious.  He  then  Hated 
the  length  of  time  in  which  Mr.  Adams 
had  been  in  the  fervice  of  his  country,  and 
the  eminent  fervices  that  he  had  rendered 
it,  and  added  that  he  was  extremely  happy 
that  Callender  was  not  a  native  American. 
The  jury  then  retired,  and  after  an  abfence 
of  about  two  hours,  they  returned  into 
court  and  pronounced  a  verdict  of  GUIL- 
TY. 

Dan.  id    Robert/on    graft-  examined   by    Mr. 
Randolph. 

Q^  Did  you  fee  any  other  confutation 
between  the  judges  than  you  hate  men- 
tioned ? 

A.   I  did  not  obferve  more. 

Q^  Have  you  not  for  a  long  rime  been 
an  attorney  and  alfo  a  profei.  utcr  ? 

A.  I  have  practiced  law  for  more  than 
fixteen  years,  and  am  profecutor  in  two 
diitricta,  having  criminal  jurifdiction. 

Q^  What  is  the  mode  of  proceeding  in 
criminal  cafes,  not  capital  ? 

A.  Moll  of  the  mifdrmenhors  which 
are  committed  in  thofe  diftricts  are  afiauits 
and  batteries.  The  firit  procefs  is  a 
fummona,  and  u  pon  the  return  of  that,  if 
the  party  docs  not  appear,  then  a  capias 
ilTues.  I  do  not  recollect  but  two  cafes 
•when  imprifonmenr  was  the  punifhment 
and  the  parties  were  in  ccurt.  One  of 
them  was  a  confpiracy  to  poifon  and  the 
other  an  attempt  to  burn  a  houfe,  and  both 
•'/ere  jnmifhed  with  fine  and  imprifonment. 


Q^  When  the  fommons  is  iiTued,  wh«rt 
is  it  returnable  ? 

A.  To  the  next  court. 

Q^  Have  ycu  ever  known  an  inftance 
when  a  psrty  was  ruled  to  trial  at  the  hrii 
term  ? 

A.  I  have  known  cafes  of  felony  tried 
immediately  after  the  prefentmenc  was 
found. 

Q^  Have  you  known  any  cafe  lefs  than 
felony  (o  tried  ? 

A.   I  never  havp. 

Q^  Did  you  hear  any  offer,  on  the  part 
of  the  court,  to  poftpone  the  trial  of 
Callender  ? 

A.  I  came  into  court  at  the  conclufloti 
of  the  ldfi  medon  for  a  continuance,  I 
therefore  did  not  hear  it. 

Ch  Is  it  in  the  power  of  the  court  to 
ifTue  what  procefs  they  pleafe  ? 

A.  I  not  only  think  it  in  the  power, 
but  I  think  it  the  duty  of  the  court,  to 
iffue  what  procefs  they  conceive  to  be 
mod  proper. 

Q^  In  thofe  two  cafes  which  you  have 
mentioned,  was  there  any  motion  to  con- 
tinue rhe  cau'es  ? 

A.  I  do  not  recollecl  that  there  was. 

Q.  Did  the  parties  appear  by  o  unfel  ? 

A.  They  did. 

Q^  In  what  marner  were  they  proceeded 
againft  ? 

A.  The  one  was  proceeded  againft  by 
an  information  and  the  other  by  indict- 
ment. 

The  court  then  adjourned. 

Monday,  February  18,   i?or;. 

The  court  being  called  as  ufual,  Mr. 
Randolph  faid  he  wiQied  to  erofs.examm* 
IVdltam  Marshall. 

William  Marshall. 

Q.  Have  you  ever  known  an  inftanceof 
a  court's  adjourn. ng  for  more  than  frone 
day  to  day  ? 

A.  I  have  never  known  the  cifCBtt 
court  to  adjourn  longer  but  once,  and  tha: 
was  from  a  Tuefday  to  the  Saturday 
following;  The  gentlemen  of  the  bar 
were  then  engaged  in  the  fuperior  court 
in  Richmond,  and  the  adjournment  took 
place  to  accommodate  them.  I  have  never 
known  an  inflame  of  an  adjournment 
taking  place  and  another  court  being 
held  in  the  intermediate  time. 
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Qi;  eft  tons  ly  Mr.  Harder. 

We  have  heard  much  of  the  political 
characters  of  a  number  of  gentlemen  ; 
what  was  the  political  character  of  Mr. 
Nelfon,  the  attorney,  at  the  time  (Jal len- 
der was  tried  r 

A.  He  was  oppofed  to  the  then  admin- 
ift  ration. 

Q^  Have  you  known  inilances  where 
the  courts  have  decided,  before  judge 
Chafe  wen:  to  Richmond,  that  the  ltate 
laws,  did  not  govern  in  tne  manner  of 
aifeihng  the  fine  ? 

A.  There  had  been  two  inftances  of  in- 
dictment before  the  tri*i  of  Cailender,  one 
before  y\'\±<t  Iredell  and  t  .e  other  be  ore 
judge  Wilfon,  and  they  both  decided  that 
the  court  would  aflefs  the  line. 

Q^  In  what  manner  did  thev  mention 
this  ? 

A.  The  jury  were  about  to  be  fworn, 
and  the  Hue  law  was  mentioned,  but 
judg  W'iilon  immediately  d  clared  that  it 
w  is  the  province  ot  the  court  to  afTefs  the 
fine.  There  was  no  verdict  in  this  ca{^9 
bur  there  was,  in  the  cafe  in  which  judge 
Iredell  prefided,  a  general  verdici  of  guilty, 
but  the  judgment  was  afterwards  arreted 
for  force  detect  in  the  indictment, 

Q^  Did  the  counfel  contend  for  the 
right  of  the  jury  to  affefs  the  fine  ? 

A.  The  point  was  mentioned  by  the 
counfel,   but  was  nor  argued. 

Q^  Are  you  not  profecutcr  of  the  court 
held  in  Richmond  t 

A.    i  am. 

Q^  Have  you  nst  known  a  cpias  to 
nave  iffued,  in  cafes  ot  mifdemeanor,  and 
the  caufe  tried  at  che  rlrft  term  r 

A.  I  recoiled  a  capi.is  once  to  have 
iffued  ;  but  'he  caufe  was  not  tried  at  the 
firit  term.  I  have  repeatedly  tried  cafes 
of  mifdemeanors  at  the  firft  term. 

Q^  Did  you  try  any  of  them  when  a 
motion  was  made  for  a  continuance  ? 

A.  Generally  when  a  raotion  was  made 
for  a  continuance  I  buffered  it  to  take 
place  ;  but  I  never  considered  it  as  a 
tnarterof  right. 

O  Is  the  court  you  fpeak  of  created 
by  an  aft  of  the  legiflature  ? 

A.  It  is. 

Q.  Do  you  recollect  an  inftance  where 
a  motion  was  made  for  a  continuance,  and 
ye*  the  cafe  tried  at  the  firft  term  ? 


A.  I  do,  it  was  the  cafe  of  a  man  who 
Was  pjefented  for  receiving  a  hogfhead  of 
tobicco  out  of  a  dray  driven  by  a  negro, 
a  motion  was  made  for  a  continuance,  but 
it  was  retqfed,  and  the  jury  fined  him  one 
hundred  dollars,  and  the  court  fentenced 
him  to  be  impnfoned  for  fix  months. 

jamet  Wmchefltr  examined  by  Mr.  Harper. 

Q^  Is  it  not  the  practice  in  Maryland 
to  adjourn  courts  ? 

A.  It  has  been  a  conftant  practice  ever 
fince  I  have  been  acquainted  with  the 
courts  for  them  to  adjourn  to  any  time 
they  thought  proper.  I  was  a  fhort  time 
clerk  to  the  circuit  court  of  Maryland  ; 
1  was  afcerwards  a  member  of  the  bar, 
and,  fince  the  year  1798,  have  been 
diitrid  iud^e-  and  I  have  never  heard  their 
right  to  adjourn  difputed.  '1  he  fiats 
courts  of  Maryland  are  in  the  con.lar.: 
pr  f.ticc  of  adjourning, 

Q^  Do  they  try  c.tufes  at  the  adjourned 
courts  ? 

A.  Certainly  they  do  ;  but  I  have  no 
reeoiiection  of  feeing  a  criminal  tried  at 
one  of  them. 

Q^  Do  you  not  know  that  judge  Oha{c 
ence  adjourned  the  court  in  Maryland  and 
went  to  hold  a  court  in  Delaware  t 

A.  I  think  I  recoiled  that  he  once  did, 
Question  bj  Mr.  Key. 

Was  there  not  an  adjournment  of  the 
court  from  May  to  December  ? 

A.   There  was. 

<gue$tia%  by  Mr.  Randdph. 

Have  jou  ever  known  any  other  of  the 
Judges  cf  the  circuit  court  to  do  this,  ex« 
ceot  ianVe  Chafe  ? 

1         J  ^j 

A.   I  do  not  recoiled. 

William  Rcwle  examined  by  Mr.  Harper, 
Q,.   Is  it  not  the  praciice  for  the  circuit 
courts  to  adjourn  ? 

A.  The  fir  it  time  I  recoiled  the  fubjecl 
to  have  been  difi  uifed  was  when  Mr,  jay, 
the  then  chief  juftice,  prefided.  Some 
occ2fion  produced  a  wifii  for  an  adjourn- 
menr,  The  judges  called  me  up  to  the 
bench  and  requeued  me  to  examine  whe- 
ther they  had  the  power  to  do  it.  I  ac- 
cordingly examined  the  ad  cf  congrefs, 
and  told  the  court  that  in  my  opinion  they 
had  a  right  to  adjourn,  as  the  length  cf 
their  feiiion  was  not  limited  by  hw}  3>n& 
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both  the  judges  were  of  the  farre  opinion. 
The  next  inftance  that  I  remember,  was 
in  he  vear  1795,  when  the  trials  0/ forrie 
of  the  infurg'errtis  lafted  until  3  or  .loVlmk 
in  the  rftpVnirtg  and  the  court  did  not  tree! 
the  next  da  v.  In  the  year  2804,  on  my 
friction,  judge  W;'fhington  a'rtjonrnfed  the 
court  irom  Ma,y  until  feme  day  in  Julj  . 
Question  by  Mr.  Hopk'trtfdn. 

Vvns  it  not  center:  plated  to  adjourn  the 
court  laft  fummer  until  January  ? 

A.  It  was  contemplated,  provided  the 
fever  fhpuld  be  in  Philadelphia, 

Mr.  Harper.  Pre  v  ious  to  our  examining 
witness  10  prove  the  practice  of  imiing 
fapl  e  n  Virginia,  I  meft  do  juftice  to 
Mr,  iholas.  I  ft.ited  that  we  fit r>uld  be 
able  to  prove  that  he  ordered  a  capias  in  a 
cafe  nee  capital.  The  record  which  I  have 
received  dees  not  Warrant  that  pofition. 
"Vvc  viiU  novy  call  Mr.  Edmund  I.Lee  to 
fhew  what  has  been  the  practice  in  that 
par.  of  Virginia,  where  he  practices. 

Edmund  I.  Lee'examm-d  by  Mr.   vhttjreti  ' 
Qj.  What   is    the    practice  in    Virginia 
with  refped   to  the  Ufa  rig  ofprocefs  I 

A.  I  have  practiced  la'w  in4  Virginia 
for  nine  ye  srs.  My  practice  has  been 
confined  to  the  upper  counties  in  tftat 
flate.  I  have  never  been  public  profecu- 
tor  ;  But  whenever  I  hav*e  been  eriga^  e  I 
in  a  criminal  cafe,'  it  was  en  the  fide  6T 
the  defendant.  In  thofe  ccur.s,  the  pro- 
cefi  in  cafes  not  caplral,  and  where  the 
party  is  not  proceeded  agairift  by  way  ct* 
indictment,  i.-»  to  iil'ue  a  fummons.  There 
are  fome  offences  which  are  tried  folely 
by  the  court,  without  the  intervention 
ota  jury,  fuch  as  profane  ("wearing  and 
fabbath  bre-iking.  When  the  grand  jury 
prefents  an  offerv.-e,  in  which  the  fine  does 
not  exceed  rive  dollars,  a  fummons  :(- 
fuej.  There  are:Tdnfe' offences  which 
may  be  profecuted  in  the  diiiriclt  courts, 
where  the  pern!  y  does  not  exceed  20  dol- 
lars, there  a  fummons  irTues.  Tiiere  arc 
fome  proceeded  againit  by  way  oi  infor- 
mation, and  there  a  fummons  ifiii.es  ;  but 
in  the  courts  in  which  I  practice,  1  have 
r.ever  known  a  fummons  to  iii'ue  for  the 
party  to  appear  and  anfwer  to  an  indict- 
ment for  any  offence.  The  practice  is, 
when  a  perfon  is  preferred  for  an  indictable 


offence,  for  the  attorney  to  fend  op,  an 
indictment,  and  upon  its  being  returned  a 
true  bill,  a  capias  is  ordered  to  i flue  upon 
the  indictment.  I  have  had  occafioM  to 
make  the  point,  but  the  courts  have  uni. 
vtrfaliy  determined  that /under  the  words 
of  the  law,  "  other  proper  procefs,'' 
they  had  the  power  to  award  a  capias; 
In  the  diftricl  courts  I  have  known  a 
capias  to  iflu.e  in  the  firlt  inftance  on  an 
imi/clmcnr,   for  anaffauit  and  battery. 

0^  Has  not  the  circuit  of  the  diftrift 
of  Columbia,  fitting  in  .Alexandria, 
when  the  laws  of  Virginia  arc  in  force, 
determined  that  a  capias  was  the  proper 
procefs, 

A.  The  court  did.  (a  determine  and 
Mr.  Mafon,  the  profecutor,  has  uni-' 
formly'  iflued  a  capias  on  all  indictable. 
offences. 

(\.  I«  not  a  capias  the  only  mode  ol 
arreit  in  Virginia  ? 

A.   I  have  never  known  any  other. 

Q^  Where  did  Mr.  Nelfon.  the  late  at- 
torney, of  the  diilricl  of  Virginia,  re- 
fide  ? 

A.  He  refided  in  York  county. 

Edmund    I.   Lee     crofs. examined   by    Mr* 

Rc.r.dolpk. 

Q^  Did  you  ever  know  2  capias  to  iflue 
upon  a  pre  font  merit  ? 

A.    1  nevcr'did. 

Q^  At  what  time  is  a  capias  returna- 
ble ? 

A.   The  next  court. 

Q^  Is  bail  demanded  ? 

A.   It  is. 

Q.  Ha"e  you  beep  much  eno-ap-cd  in 
Criminal  profecutions  ? 

A.  Only  in  the  county  courts. 

Q^  Did  you  cer  hear  of  a  bench  war- 
rant in  Virginia  ? 

A.    I  never  have. 

Q^  Have  y'bu  ever  known  a     man  to  be 
taken   up  on    1  magistrate's   warrant   and 
held  to  bail  ? 

A.  I  have  in  cafes  of  aflault  and  bat- 
tery. 

Gunn'iw    Bedford fivorn    and  txatmned  bj 
Mr.  Harper. 

Q.  judge  Bedford,  was  you  on  the  bench 
with  judge  Chafe, ^at  a  circuit  court  hfld^at 
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New  Gwftfe,   in  the  Hate  of  Delaware,   in 
jur.e  1 800  ? 

A.  1  was  prefent  and  fet  as  one  of  the 
judges  en  the  27th  and  281*1  of  June, 
1800,  at  the  circuit  court  held  at  New 
Cattle,  at  which  court  judge  Chafe  pre- 
fi'ded.'  '      *   .  '■■". 

0_:  What  were  'he  circumftarccs  which 
took  place  at  the  court  ? 

A.  Oh'the  morning  of  the  firft  day  of 
the  coar'r,  1  believe,  I  af  ived  at  New 
Cattle,  al out  half  in  hour  before  jddpe 
Chafe.  The  cbfctt  rhet,  and  the  grand 
jury  being  charged  by  judge  Chafe,  re- 
tired to   their  room.      After    beino1  there 


about    half  an    hour,   they    returned    into 
idtvrt,   and  being  afked  by  the  clerk  whe- 
ther they  had  ,  ny  prefentments  or  bills   of 
indictment,  they  anfwered  in  the  negative. 
The  court     hen    called  upon  the  attorney 
to  know    whether  he   had  any  buhnefs  to 
lay  before  the  grand  jury,   and    the    reply 
was  that   he  had  none.      The  grand  jurv 
then    .liked     to    be    ciifcha.rged.       Judge 
Chafe  obferved  that    it  was    not   ufual  to 
difcharge    the   jury   fo  foon,   and  turning 
round  immediately  to  rr.e,  he  faid,   "Mr. 
Bedford,     what    is    your    ufual     practice 
here,   with    regard   to  difenarging  grand 
juries.''      I    replied   that   it  depended   on 
i he  bufineft  which  they  had  to  do.      Judge 
Chafe  then  addreffed  h'imielf   to  the  grand 
jury  and  faid,   "  but,  gentlemen,  1  have 
been  informed  that  you  have  in  this  ftale 
afeditious  printer  who  is   in  the  conftant 
habit   of    abufing   the  government.      His 
name  is — but  perhaps    I  may  do  injury  to 
the  man  by  mentioning  his  name.      Have 
ycu  ever  attended  to  this  fubjedl  V     The 
grand  jury   anfwered    that  they  had  not. 
judge    Chafe  obferved  that   it    was   their 
duty  to  enquire,  as  he  had  given  them  the 
fedition  law  in  charge,  and  if  there  was 
any  truth  in  what  had   been   told   hku  it 
was  their  duty  to  enquire  into  it.     J'ndgd 
Chafe  further  obferved,  that  it  was  high 
time  that   thefe  feditious    printers   fhouid 
be   corrected,    that   the    happinefs,    honor 
and    prosperity  of  the  country    depended 
on  it.      He  then  afked   the  attorney  whe- 
ther he  could  procure  a  file  of  the  printer's 
papers.     Some  perfon  at  the  bar  obferved 
that   he  could.       The  judge    then    afked 
Ivlr.  Read  whether  he  would  look  over  the 
fiie  and  fee,  by  the  next  meming  at  ten 


o'clock-,   whether  there  was  any  thing  In 
them.      Mr.  Read  replied  that'he  would. 
Judge  Chafe  then  told    he  grand  jury  that" 
they    mutt    ittend    next  mbrning  at    ten 
O'clock.      They   complained  at  not   being 
difebarged  and  faid    that   it    was    a    bufy 
fejfch,  but  the  judge  faid  that  the  bufi- 
ttefs  about  whjch  he  had  fpoken  w?s  im- 
portant and  he  could  not  difcharge  them. 
Other   bufinefs  was    then    done    and    the 
court    adjourned.     On  our    way   to   our 
lodgings,     I    obferved    to    judge    Chafe, 
"  why   my    friend,    1  believe  you  do  not 
know    where    you  are,   the  people  in  this 
place  are   not  well  pleafed  v.- i •  i •  the  fedi- 
tion   law."     Judge   Chafe  replied,   "  my 
dear  Bedford,  no  matter  where  we  are  or 
among  whom  we  are, we  mult  do  ous;  duty." 
We  went  into  court    the  next  day  and  the 
grand  jury  after  being  called   over  retired 
to  their  room.      Ir.  about  an  hour  they  re- 
turned  and  obferved  that   they   had  made 
no  preferment.     Judge  Chafe  then  afked 
the  attorney    whether  he  had  found  any 
thing   in    the  file  of  papers,    who  replied 
that  he  had  found  nothing  except  a  piece 
a^ainft  the  judge  himfelf.     judge   Chafe 
replied,    «  my  fhoulders  are  broad  enough 
and  I  can  bear  any  thing  againtt  myfelf,' 
but    where    there   is   a    violation   of   the 
laws,   then  will   I  interfere   and  have  the 
offender  punimed."     The  grand  jury  were 
then  immediately  difcharged. 

Q^  Did  judge  Chafe  i\>.y  any  thing 
about  a  feditious  temper  being  manifelted, 
in  Delaware,  among  a  certain  defcriotioa 
of  people  ? 

A.   I  have  no  recollection  of  anv  thing 
of  that  kind.      I  have  turned  my  attention 
to  the   fubjeel  ever  fince  I  {jw  the  demoli- 
tion of  Mr.  Read,  which  was  taken    latt 
winter  for  ihe  ufe   of  the  houfe  of  rcore- 
fentatives,     but    I   cannot    recolW'r    any 
thing   ot    it.       The   converfation    which 
took   place  on    the  day  of  the  tr.in:',;t;".'j 
between  judge  Chafe  and   myfelf,   makes 
me  believe  that   I  could  never  have  heard 
thofe.  expreffions,  becnufejjif  I  had  I  fhouid 
not  have  told  him  that  I  believed  he  did 
not   know   where   he  was,    becaufe   thofe 
expreffions  would  have  ihewn  that  he  did. 
I  faw  a  publication  in  the  "  Mirror  of  th* 
Times,"  (the   paper  which  had  been  ex- 
amined by  the  attorney)  on  the  fourth  of 
Joly  i8co,  which  contained  a  ftatement 
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of  the  tranfactior).  I  thought  the  farts 
were  much  exaggerated,  but  there  was 
not  one  word  in  the  publication  concern- 
ing the  "  feditious  temper,"  which  has 
fcecn  mentioned  by  Mr.  Read. 

Q^  Was  there  any  commanding  in  the 
manner  of  judge  Chafe  to  the  attorney  ? 

A.  There  was  more  the  ufual  manner  of 
a  court  to  the  profecutor. 

Gunning   Bedford    cro/s-exaalmd    by    Mr. 
Rodney. 

Q^  Was  the  title  of  the  paper  mention- 
ed by  judge  Chafe  ? 

A.  I  believe  not,  I  believe  it  was 
mentioned  by  me  when  the  attorney  was 
requefted  to  procure  a  file  of  them. 

Q^  Was  not  judge  Chafe  warm  ? 

A.  He  generally  expreffes  himfelf  in  a 
warm  manner,but  I  faw  nothing  unufual  in 
his  manner  on  that  day. 

Q^  Did  not  an  unufual  concourfe  of 
prople  attend  on  the  fecond  day  ? 

A.  I  believe  there  was  more  than 
ufual. 

Q^  Did  not  judge  Chafe  alk  whether 
there  were  not  two  printers? 

A.  He  did  when  he  f;iid  that  perhaps 
he  might  do  the  man  an  injury. 

Q^  Do  you  recolleft  judge  Chafe's  ex- 
preflions  on  that  occafion  > 

A.  They  were  very  much  in  thefe 
terms,  "  perhaps  I  am  going  too  far,  or 
I  may  do  the  man  an  injury,  have  you  not 
two  printers  ?"  the  anfwer  was.  in  ;he 
affirmative. 

Q^  Has  it  not  been  the  practice  in  the 
circuit  court  of  Delaware  to  difcharge  the 
grand  jury  on    he  firfl  day  of  the  term  ? 

A.   It  is  the  ufual  practice. 

Q^  Did  not  judge  Chafe  obferve  when 
fpeak.ing  of  the  printer,  '<  that  if  report 
did  not  belie  him  he  came  under  the  fedi- 
tion  law"  ? 

A.  I  did  not  hear  him  ("ay  fo, 

Q.  Did  you  rot  hear  judge  Chafe  com- 
p!ai  ,that  while  he  could  not  get  anv  print, 
er  indicted  in  Delaware,  that  in  Virginia 
he  could  not  only  get  them  indicted  but 
convicted  and  punifhed  ? 

A.  I  do  not  recollect  to  have  heard  any 
f«ch  exprefftons.  I  have  fome  impreffion 
on  my  mind  of  hearing  judge  Chafe  ob- 
ferve in  a  pub'ic  company  "  that  it  was 
fcard  he  could  not  get  a  fingle  man  indicted 


in  Delaware,  while  he  could  in  every 
oihrr  place  ;  but  this  obfervation  was  not 
in  the  language  of  complaint  not  was  it 
made  to  me,  but  was  made  hy  judge  Chafe 
in  a  public  and  in  a  jocular  manner. 

Njchalat  Vandyke  Jivorn  and  examined  I>j( 
Mr.   Harper. 

Q.  Was  you  in  the  circuit  court  at  New 
CA\  e  in  the  month  of  June  1800,  and 
what  took  place  ? 

A.  1  attended  the  circuit  court  held  at 
New  Caftie  on  the  27th  and  28th  of  June 
1 800,  as  one  of  the  bar.  I  w  s  not  present 
the  firtt  day  when  the  court  was  opened 
but  came  in  while  •  he  judge  was  deiiver* 
ilig  a  charge  to  the  grand  jury.  Alter 
this  the  grand  jury  reired  to  thtir  cham- 
ber, they  were  there  hut  a  little  while 
when  they  returned  into  cour  .  I  have  no 
diftinct  recollection  of  a  quelli  oh  being  afk- 
edthem  by  the  clerk,  i  believe  I  wai  out 
at  that  time.  1  cameto the  bar  while  there 
was  a  paufe,  when  judge  Chaf.  obferved 
that  fince  he  had  come  to  the  itate,  he  had, 
been  informed  that  there  was  a  feditious 
printer  among  them,  md  he  conceived  it 
his  duly  to  call  the  attention  ol  the  grand 
jurv  to  the  fubject.  He  appeared  to  be 
proceeding  to  (late  the  name  ol  the  printer 
but  he  did  n<>f,  whether  he  faid  that  it 
might  be  improper  for  him  to  mention  the 
name,  or  that  he  might  do  the  man  in- 
j  oft  ice,  I  do  not  remember.  He  then 
turned  and  a  Iked  the  attorney  whether 
there  were  not  two  printers  in  the  ftate, 
who  replied  that  there  was.  Some  t  onverfa- 
tion  then  enfued  :  the  fubltance  was  concern., 
ing  an  enquiry  into  the  fubject  1  he  judge 
afked  the  attorney  whether  he  cou;d  not 
procure  a  file  of  the  papers  ;  but  1  did  not 
hear  him  mention  the  tide.  Some  p<  rfon 
at  the  bar  mentioned  where  a  fi  e  could 
be  procured,  and  the  atrorney  faid  that 
he  would  examine  them,  by  tne  next 
morning.  I  then  heard  fume  obfervations 
among  the  jury  about  being  difcharged, 
and  they  requelted  the  court  to  difcharge 
them.  Some  of  them  Hated  that  they 
were  farmers  and  that  it  was  a  bufy  feafon. 
Judge  Chafe  faid  that  the  bufinefs  t« 
which  he  had  called  their  attention  was  of 
confiderable  importance  to  the  community, 
and  he  could  not  difcharge  them  until  the 
next  day.     This  is  all  that  I  recollect  to 
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have  taken  place  on  that  day.  I  will  not 
pretend  to  fay  that  I  have  ufed  the 
language  of  the  judge 

Q^  Did  you  hear  afty  thing  ahout  a 
fediuous  temper  which  had  manifefied 
itfelf   in  Delaware  ? 

A.  I  do  not  think  I  ever  heard  fuch 
exprefliors  in  the  court  houfe,  I  have 
endeavored  to  recolleft  any  thing  of  the 
kind  but  I  cannot,  but  I  do  not  pretend 
to  fay  but  what  they  might  have  been 
ufed. 

Q^  Did  you  return  into  court  before  the 
convtrfation  commenced  ? 

A.  I  came  into  court  when  :r  ere  was  a 
paufe,  and  then  judge  Chafe  urn  eeded  as 
I  have  juft  (rated,, 

Q^  What  was  the  manner  of  judge 
Chafe  in  fpeaking  to  the  attorney  ? 

A.  It  was  his  ufual  manner  which  is 
eatneft  and  warm,  but  there  was  nothing 
which  appeared  uncommon. 

C^_  Was  there  any  thing  imperative  ? 
A.   It  did  fo  ftrike  me.     I  came  into 
court  the  next  day  after  the   grand  jury 
had  retired.      The   attorney   went   up  to 
them,  and  afrer  a    while   the  grand  jury 
returned.     A  file  of  ;he  paper  called  the 
"  xMirror   of  the    Times,"   Wds  then  laid 
on  the  bar  table.     The  judge  then  enquired 
of    the   attorney    if    he   had    found    any 
thing    in   them.       The    attorney    replied 
that   there  was   nothing    which   he  could 
fee  except  a  publication  againfi  the  jud^e 
himfelf.    Judge  Chafe  faid  »  that  has  no- 
thing to  do  with  the  fubjeel,  it  is  only  for 
abufing  the  government   that   we   are    to 
take  notice  of  printers,   my  moulders  are 
broad   enough    to   bear  all  they  can    fay 
about    me."       He    then    dift.harged  the 
grand  jury. 


Archibald  Hamilton  f<u>om — examined   bj 
Mr,  Harper. 

Q^  Was  you  prefent  at  the  circuit  court 
held  at    New   Caftle   in  June  1800,  and 
what  took  place  in  court  t 

A.  I  left  home  on  the  morning  of  the 
Court  very  early,  with  my  father, 
who  was  the  marfhal  of  the  diitrift,  and 
arrived  at  New  Caftle  before  judge  Chafe. 
When  the  court  was  opened,  the  grand 
jury  were  called  and  fworn,  and  having 
being  charged  by  judge  Chafe  they  re- 
tired to  theft  chamber.     The/  remained 


t':ere  about  an  hour  when  they  returned, 
and    being  afked    by    the   clerk   whether 
they  had  any  prefentments  to  make,   they 
rented  fn  &  negative.     The  judge  then 
afked   the  attorney    u hether  he   had   an/ 
bunnefs  to  lay  before   them,   who  replied 
that  he  had  not.     Judge  Chafe  faid  it  was 
not  ufual  lor  a  grand    jury  to  be  fo  foon 
dncnarged,    that    perhaps    fome    bufirefs 
mignt  turn  up.      He  ebferved  that  he  had 
been  informed  that  there  was  a  feditioua 
printer  in  the  ftate  who  was  in  the  habit  of 
abufing  the  government,   that   his   name 
was,   he  here  faid,  «  ftop,  I  may  commit 
myfelt  and  do  injuftice  to  the  man,   have 
you  not  two  printers  ?"  the  reply  that  was 
there  were.     Judge  Chafe  then  afked  the 
attorney   whether  he  could   not  procure  a 
file  of  the  papers.  Mr;  Read  replied  that 
he  did  not  take  the  pap-r.     Some  perfon 
obferved  that  a  file   might  be  got  of  Mr. 
Crofs       Judge  Chafo  then  afked  Mr.  Read 
whether  he  would    get    and    examine    it» 
Mr.   Read   replied  that  he  confidered   it 
his  duty  and   would   do  it.     The  judo* 
then  told  the  jury  that  they  muff,  attertd 
the  next  day.     I   was  in   court   the   next 
day  when  judge  Chafe  afked  the  attorney 
whether  he  had   found  any  thing  in  the 
papers,     Mr.     Read     replied    there    was 
nothing   but    a   piece    againft    the  judge 
himfelf  ar.d    was  handing  up  the  file  for 
him   tu  look   at,  judge  Chafe   faid  (i  no, 
fir,    my    fhoulders  are  broad  enough   and 
can  bear  all  the  abufe,   I  am  abufed  from 
one  end  of  the  continent  to  the  other,  but 
it  13  not  of  that    I   complain."     He  thee 
difcharged  the  grand  jury. 

Qc  Dsd  you  hear  any   thing   about   a 
fedittous  temper  ? 

.  A.  There  was  no  expreflicn  of  that 
kind  ufed.  I  was  fitting  by  the  fide  of 
the  clerk,  direcliy  under  judge  Chafe,  and 
nothing  of  that  kind  could  have  been  faid 
without  my  hearing  it. 


Archibald  Hamilton  crofs-examincd  hj  Mr, 
Rodney. 

Q^  What    wa3    the   manner  of   iud»e 
Chafe?  J     d 

A.   There  was  nothing  particular  in  his 
manner. 

Q^  Did  not  the  term  end  on  thefeconl 
day  I 

A.  It  did, 
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•  0^  Are  you  certain  that  Mr.  Read  faid 
he  conceived  it  his  duty  and  would  ex- 
amine the  file  of  papers  r 

A.  He  faid  that  he  considered  it  his 
duty  to  enquire  into  fuch  matters. 

John  Hall  Jtvorn,  examined  by  Mr.  Har- 
per. 

Q^  Was  you  in  the  circuit  court  at  New 
Caftle  in  June  1800  ? 

A.  I  was. 

Q^  Was  you  there  when  the  court 
met  ? 

A.  I  was  prcfent  when  the  grand  jury 
returned  from  their  room,  being  at  a 
diftance  I  could  not  hear  every  thing  that 
pjiTed. 

Q^  Did  you  hear  any  thing  about  the 

printer  ? 

A.  Judge  Chafe  addreficd  himfelf  to 
the  grand  jury  and  faid  that  he  had  been 
informed  that  there  were  certain  feditious 
publications  in  the  Rate  of  Delaware,  and 
alked  them  whether  they  had  come  under 
their  notice.  The  jury  replied  that  it 
had  not.  Some  cbnvcrfation  then  took 
place  between  the  judge  and  the  attorney. 
The  judge  afked  whether  there  were  not 
two  printers,  and  whether  the  attorney 
could  not  procures  file  of  the  papers. 

Qj  Did  you  hear  judge  Chafe  fay  that 
a   highly  feditious  temper  had  manifei 
it'fclf  among  acertain  description  of  peoplj 
in  Delaware  ?  .._,".., 

A.  1  heard  nothing  of  that  kind  nor 
did  I  hear  him  mention  the  county  of 
New  Caftle  or  town  of  Wilmington.  On 
the  morning  of  the  27th  of  June,  the  day 
on  which  the  court  met,  I  was  applied 
to  at  Wilmington,  by  a  doftor  M'Mahon 
to  know  whether  I  had  any  of  the  papers 
called  the  "  Mirror  of  the  Times,"  he 
faid  he  wifhed  to  prcfent  them  to  judge 
Chafe,  who  was  then  on  his  way  to  New 
Cattle  to  hold  a  court.  This  Dr.  M'Ma- 
hon was  at  that  time  a  juftice  of  the  peace 
and  alfo  was  a  grand  juror. 

Samuel  P.  Mtore  affirmed — examined  by 
Mr.  Harper. 

Q.  Was  you  in  court  at  New  Caftle  in 
June  J  800  ? 

A.  I  was  not  in  court  when  it  met  nor 
when   the  grand   jury  were  charged.     I 


did  not  attend  particularly  to  any  thi 
that  took  place  of  the  firft  day.  I  attend- 
ed the  fecond  day,  when  tne  grand  jury, 
after  remaining  out  about  an  hour,  returned 
to  their  box.  The  ufuai  que  ft  ion  was 
then  alked  them  and  anfwered  in  the  nega'i 
tive.  Judge  Chafe  then  alked  the  attor- 
ney whether  he  had  found  any  thing.  Mr.. 
Read  then  laid  hold  of  a  file  of  papers  and 
abferverl  t h 3 1  there  was  a  publication 
againft  "his  honor..''  The  judge  ebferv- 
ed  that  his  moulders'  were  broad  enough 
to  bc.^r  ai!  their  abufe,  and  that  he  only 
complained  of  their  abufing  the  govern- 
ment     He  tb.cn  dj/chargfd  the  grand  jury. 

Q^  Do  you  know  .ny  ciri  umitanres 
relative  to  the  difpofition  of  Mr.  Read  r 

A.  I  prefuine  the  convetf.mons  whnh 
I  have  heard  are  nor  evidence,  but  they 
are  confidential  ones,  arid  I  hope  the  court 
will  net  oblige  me  10  reveal  them, 

Mr.  Harper, — My  objeel  is  to  difcrq- 
dit  Mr.  Rejd,  by  (hewing  acts  of  hi* 
at  the  time  of  taking  his  deposition.  If 
the  v/itnefs  is  unacqnainted  with  any  fnch 
circumftancc?,  we  have  been  mifinform- 
ed — if  it  will  oblige  him  to  difclofe  a  {con- 
fidential communication,  we  do  not  defire 
him  to  ahfweri     I  withdraw:  the  queflion. . 

Samuel  P.    Moore  cross-examined    by   Mi" 

Randolph. 

Q^  Do  you  know  any  thing  that  will 
difcredit  Mr.  Read  ? 

A.  I  do  not. 

Mr.  Harper. — We  come  now  to  the 
eighth  article,  but  previous  to  our  exam- 
ination of  witnefles,  I  wilh  to  alk  aquef- 
tion  of  Mr.  Montgomery. 

rJohn  Montgomery  examined  by  Mr.  Harper. 

Q^  Will  you  pleafe  to  look  at  that  pa. 
per,  (handing  him  one)  is  that  the  puuli. 
cation  you  fent  to  the  prefs  ? 

A.  It  is  in  the  American  of  the  13th 
of  June,    1803. 

Q^  Did  you  fend  any  other  on  this  fub- 
jeft  ? 

A.  I  did  not. 

Mr.  Harper. — We  offer  this  publica- 
tion in  evidence. 
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Fwr.i  the  AMERICAN. 

Upon  the  liability  to  impeachment  »f 
Judge  Chase,  for  altedged  mjs be- 
havior in  OFFICR. 

«•  Thf  judges  both  of  the  f  upr*me  and  infeirsor 
courts,  shili  hsld  their  offices  during  good  be- 
h»vi»."  [Cons.  Sic  1,  art.  3  ] 

THE  charge',  delivered  by  judge  Chafe 
to  the  grand  jury,  at  the  late  circuit  court 
of  the  United  States,  {ketches  of  which 
have  been  given  to  the  public,  through 
the  National  Intelligencer,  and  the 
American,  may  be  denounced  as  a  violent 
and  malevolent  attack  upon  the  prefent 
adminiflratioh,  the  congrefs  of  the  United 
States,  and  the  legislature  of  Maryland, 
fudge  Chafe  feemed,  on  this  occafion.  to 
have  exceeded  the  brawling  Samuel  Chafe, 
'for  incendiary,  factious  and  turbulent 
language.  lie  indicated  from  his  ex^- 
preffions,  and  his  manner,  a  ftrong  and 
invincible  deiire  to  inculcate  in  the  minds 
of  the  jury,  and  bye-danders,  a  thorough 
contempt  for  the  adminiltratioh  ;  describ- 
ing it  weak,  pulillanimous,  relaxed,  and 
not  adequate  to  the  due  difcharge  of  the 
important  fun&ions  attached  to  it  ; — that 
its  acts  had  not  a  tendency  to  produce  the 
general  happinefs  but  had  iolely  in  its 
view,  a  continuance  in  unfairly  acquired 
power. 

To  congrefs,  he  afcribed  a  wilful  and 
flagrant  violation  of  the  constitution  in 
the  repeal  of  the  judiciary,  and  the  confe- 
quent  removal  from  office  of  the  lixteen 
fudges  ;  that  by  this  acl,  the  conftitution 
had  received  a  mortal  blow,  as  it  totally 
demolished  that  independence  in  the  judi- 
ciary, which  the  ccnltitutiort  contemplated 
to  eflablifh. 

He  reflected  upon  the  legislature  of 
Maryland,  as  having  been  guilty  of  a 
fimilar  flagrant  ihfraltion  of  the  (late 
conftitution,  in  the  repeal  of  the  late  ftatc 
judiciary  law,  and  in  both  inltances, 
afcribed  to,  and  ftigmatized  the  fupporters 
©f  thofe  meafures,  with  motives  fubverfive 
of  the  conflitution?  and  governments,  and 
ileftructive  of,  and  dangerous  to  the  tran- 
quility, happinefs  and  welfare  of  the  com- 
munity. He  pronounced  a  fevere  in- 
vecTive  againlt  the  general  I'ufiVage  law, 
which  was  confirmed  by  the  ftate  legisla- 
ture at  the  laft  feffion  ;  the  frame rs  of 
ike  conflitution,  he  obferved,   which  that 


law,  by  its  confirmation,  altered,  werl 
men  of  integrity,  talents  and  found  judg^ 
ment  ;  that  the  nae.ies  of  many  of  them 
were  honorably  enrolled  in  the  journa  s  of 
the  old  congrefs  ;  but  it  was  with  regret 
he  had  to  remark,  that  the  degen>  rate 
Ton's  of  some  of  thole  diftinguifhed  cha- 
racters, were  the  chief  ftipporters  of  t  ..is 
deftruclive  meaVur*  ;  thus  letting  down 
the  augult  and  .dignified  character  of 
judge,  to  a  level  with  that  of .  a  difcon- 
tented  electioneering  reviler.  He  Hated, 
that  tiiis  general  fuffvag'e  law,  ftruck  d'-ep 
at  the  independence  of  the  (late  judiciary  ; 
for  as  the  itate  of  Maryland  and  congrefs, 
had  each,  by  a  fingle  repealing  aN,  re. 
moved  judges  from  their  offices  ;  and,  as 
by  the  general  fuffrage  act,  every  free 
male  white  perfon,  having  the  qualifica- 
tions of  age  and  refidence,  is  now  in  titled 
to  the  right  of  fu  fir  age— although  be  may 
not  have  a  property  in,  a  common  intereft 
with,  and  an  attachment  to  the  communi- 
ty ;  that  no  perfon.  Competent  to  difcharge 
the  important  duties  of  a  judge,  with 
ability",  would  be  found  to  accept  of  aii 
appointment,  which  mult  be  held  at  the 
will  of  fach  men  as  mult  neceffarily  be 
elected  by  fuch  worthlefs  voters. 

He  cenfured  the  late  afts  cf  the  general 
government  ;  and  of  the  itate  government 
as  precipitating  the  country  into  poi.tive 
deitruclicn  ;  and  that  to  complete  the 
ruin,  there  \vas  but  one  aft  remaining 
to  be  done  and  that  was  the  con'Snuatioii 
of  the  bill,  aboliihiiig  the  court  of  appeals, 
and  the  general  court,  at  the  next  fefiiori 
of  the  (late  legislature. 

A  reprefentative  government  he  gave  a 
definition  of,  pictured  its  excellencies  "and 
in  ftrong  language  fpoke  his  admiration  of 
it — -but  in  agonising  tones  exprefl-d  his 
regret,  that  cur  government',  though  in- 
tended to  be  reprefentative,  was  faft 
verging  to  a  mobocracy.  He  delcribed, 
that  in  that  country  where  were  equal 
rights  and  equal  laws,  that  is,  1  ws 
equally  adminiltercd,  and  that  operate 
equally  upon  the  rich  and  poor,  there  was 
freedom  ;  but  that  that  country  was  not 
ours  i  that  ive  had  no  equal  rtghtjs  or 
equal  laws, 

Throughout  he  contended,  that  the 
great  bulwark  of  the  conlhtuti'on,  and 
fafeguard  of  the  government,  was  an 
independent  judiciary ;  as  it  was  no\* 
made  %  dependent  and  reponlible  deparfc- 
P  * 
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fhent  of  government  by  the  late  proceed- 
ings of  congrefs  and  legislature  of  Mary- 
Iand,  the  conltitutions  and  governments 
muff  fink  into  contempt. 

He  gave  an  opinion,  that  there  might 
be  freedom  in  a  monarchy,  alluding  per- 
haps to  the  Britilh  government,  and 
slavery  in  a  republic,  with  an  allufion 
perhaps  to  our  own  government. 

In  a  folemn  and  impreffive  tone,  he 
tailed  upon  the  jury  to  paule— tto  reiTec! 
on  the  awfully  threatning  crifis  ;  and 
•when  they  returned  to  their  homes,  to 
make  a  firm  Hand  and  life  their  belt  ex- 
ertions to  avert  the  impending  evils,  and 
fave  their  countfy-^that  we  were  reduced 
to  this  alarming  fituation,  by  the  people 
being  misled  by  art,  falfhood  and  ihifre- 
prefentation  ;  and  that  by  correcting  the 
errors,  thus  occafioned  among  the  people, 
the  evil  might  ftill  be  difpelled,  and  good 
order  be  again  restored. 

To   give,    from    recollection,    all    the 
venom  he  difcharged  upon  this  memorable 
occafion,    is    impoflible — the    above   are 
many    of  the    prominent   fentiments   ex- 
prefTed  in    the  extrajudicial   part   of  this 
.extraordinary    and  inflammatory  charge, 
^•om  the  whole  tenor  of  it,  it  exhibited 
a  ft^xt  intent  to  produce  effefts,  hostile  to 
the  Administration^    and  to  the  majorities 
in  coft  grefs,    and    in    the    legislature    of 
Maryland,  and   in  fac"t,  to  revolutionize 
the  Hate.      He  appeared  to  be  fo  enveloped 
with  the  conceit  of  his   popular  ele6\;on- 
eering  powers,    aa  t6   have  Toft  all  recol- 
lection of  the  tvniverfally  received  opinion, 
that  to  damn  any  political  man,   or  mea- 
fure,  it    is    only    neceffary    for    him  to 
advocate    them,  ai>d  to  recommend  them, 
is  only  for  him  to  condemn,     He  feems 
alfo  not  to   have   beeit    aware,    that  the 
adminiftratio'n  is  popular  ;  that  the  ftpeal 
6f  the  judiciary  by  congrefs,  and  thereby 
removing   the  fixteen  fupertluous  judges, 
Is  a  mealure  that  has  been  throughout  the 
Continent,'  generally    approved  ;  that  the 
acl  to  repeal  the  jndiciary  of  the  ftate  of 
Maryland   has  been  by  the  general  court, 
in  the  cafe  of  ex-judge  Wittington  againll 
judge    Polk$     pronounced    conOitutional, 
and  is  a    popular  a£t  in  Maryland  ;  and 
that    the  general    fnflfrage    law    is    very 
generally    well    received  j    otherwife    he 
would  not,  it   is  to    be  prefumed,    have 
fcemmitted   fed'eralifm   by   thus  publicly 


reviling    thofe    favorite    meafuresj    aad 
flandering  their  fupporters. 

But  is  it  to  be  tolerated  in  a  govern- 
ment,  like  that  we  have  the  happinefs  to 
live  Under  ;  can  it  be  fubmitted  to.  that 
the  facrcd  bench  of  julticc  (hall  be  erec~\ed 
into  an  electioneering  tub  ;  tliat  our 
courts  of  law,  iuftead  of  adminiflering 
impartial  justice,  dre  to  be  made  the 
vehicle  for  conveying  to  the  people,  tum» 
bulent  electioneering  fpeeches  ;  and  in- 
stead  of  judges  Of  our  courts  giving 
fupport  to  the  laws  that  they,  for  eiec» 
tioneering  purpofes,*  from  the  bench, 
fiiould  treat  them  with  contempt,  and 
and  abufe  the  framers  of  them  ;  the  juage 
fwears.  that  he  will  faithfully  and  impar- 
tially difcharge  and  perform  all  the  duties 
incumbent  on  him  as  circuit  jiidgfj  ac- 
cording to  the  best  of  his  abilities  and 
understanding,  agreeab'y  to  the  constitu- 
tion and  laws  of  the  United  States  ;  he 
cannot  then  be  in  the  due  and  faithful 
difcharge  of  the  duties  of  his  office, 
when  in  the  act,  from  the  bench,  of 
abuling  the  laws,  the  government  and 
the  first  magistrate  in  the  government. 

The  judge  laments,  that  by  the  late 
proceedings  of  congrefs,  and  the  legisla- 
ture of  Maryland,  the  independency  of 
the  judiciary  has  been  deftroyed — must 
not  United  America  regret  that  the  digni- 
ty, the  refpeiiabilitr,  and  the  honorable 
reputation  of  our  courts  of  justice  have 
been  prostrated  to  the  dust,  by  conduct  fe 
humiliating  as  that  exhibited  by  the 
judge  on  this  recent  occafion  ? 

A  judge  of  the  fupreme  court  of  the 
United  States,  under  the  1st  feCtion  of 
the  3d  article  of  the  constitution  holds 
his  office  during  good  behavior.  A  judge 
from  the  bench,  debafes  himfelf  to  a 
level  with  a  tuvbulen  ,  diffatisfied  dema- 
gogue, and  diffeminates  fen  iments  \a 
bring  the  government  and  laws  in:o 
contempt  and  difrepuie  ;  and  in  the  a  St 
of  giving  a  folemn  official  charge  '0  ihs 
grand  inquest  of  the  Uni;ed  S'aes,  de- 
parts from  his  judicial  du>y  in  order  to 
excite  discontent ;  affurediy  fuch  conduct 
Cannot  be  cons; rued  good  behavior ,  but 
must  be  confidered  fuch  misbehavior  in 
office^  under  the  constitution,  as  richly  to 
merit  a  forfeiture  of  office.  As  it  is  good 
behavior  in  a  judge  to  fupport  the  laws  and 
administer  ihem  impartially,   fo  it  mi&t 
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not  only  be  misbehavior  in  office,  but  a 
high  misdemeanor  in  a  judge  in  difcharg- 
Jng  an  orhcia!  dLity,  to  alfail  the  govern- 
ment and  attempt  IQ  fliake  it  to  its  very 
centre. 

By  he  cons  i  uiori,  congrefs  have  ihe 
fole  power  by  imp.anuneni  of  removing 
a  judgv  of  he  fupreme  cour  for  misbe- 
havior in  office.  It  mils,  res  ht;n  wi.h 
the  next  congrefs  to  wipe  off  his  defile- 
ment from  our  courts^  by  removing  from 
the  bijncn,  he  obnox.ous  ruhbiih  which 
has  qccinoned  it.  The  streams  of  jus  ice 
running  with  a  pure  and  steady  current, 
diffufe  bietfings  ;  choaked  \nd  impeded, 
an.l  diverted  ■  >  o  tier  channels,  diey 
excie  con  agion  ,•  bu  i  is  a  pleafing 
reflexion,  .hat  congrefs  is  armed  by  the 
consiiu  ion  wi  h  powers  o  difpel  che 
Con  agionj  and  o  restore  falubrity  to  our 
judicial  atmofphere.  And  we  have  a 
pledge ,  that  congrefs  will  exercife  thofe 
importan  powers  upon  all  necelfary  and 
proper  occaiians,  from  he  firm  and  manly 
ufe  of  them,  in  he  instance  of  he  pesti 
ferous  midnight  appointments  of  ihe 
lix  eeu  judges. 

When  it  is  recoil' /-led  that  at  the  imporr 
tant  crifis  of  adopting  the  federal  conlti- 
tution.,     the    junto     of    op  ofitioniits     in 
Baltimore,    to    which    Mr.     Chafe    was, 
with   every     nerve     >.ttached,     repeatedly 
made    the    public    a.Qvai      that    having 
directly  ufed  their  bell  exertions  to  pre? 
yent  the  fcdopton   and  tailed  i  that  whtn 
the  constitution  flmuld  be  in  operation,  it 
would    be    thrir   object   to    undermine  it 
indirec  lyt    by    getting    themfelves  into 
offices  un   ef  it  ;   when  this  is  recolle^ed, 
it  Ihould  feem  that  ]udg.<   Chafe  Uill  held 
this    dangerous  principle  ;  fo    he  has,   by 
fotne    means,    wjrped    h,imfelf    into   the 
high  and  dign  fied  atation  of  judge  of  the 
lupreme    and    federal   court,    and    makes 
himfelf  in    it,  to  degrade    the  judiciary, 
and  in  the  difchar   e  of  his  judic  al  duties 
he  feems  to    exercife  his   bed  powers   to 
bring     the    ether     two    departments    of 
government  into  disrepute  and  contempt—- 
by   ipeak  ng    difreipettfuily    of    the    first 
executive   officer    and  vilifying   the  pro- 
ceedings  ot     the    legislature.      \    judge 
thus  a  ;uated    upon  whole  opinions  hang 
the   lives,  liberties    and   properties  of  fo 
many,  and  the  tranquility  of  the  commu- 
nity Ukewife,  what  an  immenfe  range  of 


mifchief  may  he  effeft  j  but  before 
material  injury  is  accomplished,  it  is 
devoutly  to  be  hoped,  he  will  be  stripped, 
of  the  powers  of  doing  any. 

Upon  a  former  occafion,  the  legislature 
of  Maryland,  to  gratify  its  intuited 
conl'ritution,.  and  to  remove  judge  Chafe 
from  the  bench  of  one  of  its  courts,  was' 
constrained,  as  the  only  poflible  way  to 
redrefs  the  indignity,  to  djinolifh  die 
very  court  over  which  he  prelided,  and 
restose  the  jurifdittioa  of  the  court  to 
the  channel  from  which  it  was  originally- 
taken.  But  the  infult  to  the  constitution, 
of  Maryland  was  inconfiderabie,  in  com- 
parifon  to  the  degradation  fustained  by 
the  federal  courts,  by  the  extra-judicial 
conduct  cf  this  identical  judge  Chafe  It 
is  fuch  a  condudt,  and  fuch  a  wilful  abufe 
of  office  in  a  judge,  that  congrefs  will 
not,  it  is  expedtedj  faniiion  by  filence, 
but  will  rather  deter  an  imitation  and  repe- 
tition of  it,  by  making  an  impressive  and 
folemn  example  in  this  instance. 

Mr.  Harper,  having  read  the  pap°r  ast 
here  inferted,  f*id,  "  fuch  is  .he  temper  in 
which  this  witnefs  viewed  the  tranfaCtion 
about  which  he  has  given  teftimony.  We 
fhall  now  call  witneffes  to  prove  that  Mr, 
Montgomery,  in  his  zeal  to  get  judge 
Chafe  impeached,  has  recollected  facls 
which  were  obferved  by  no  other  perfon 
prelent  ;  and  which  certainly  never  did 
happen." 

Here  Mr.  Randolph  called  on  the  Prefix 
dent,  to  know,  whether  the  witneffes  fo? 
the  profecution  were  not  under  the  protect 
tion  of  the  court  ? 

Prefident.  Moff  certainly  they  are— », 
Bu  t  counfel  have  a  right  to  ftate  that  they 
will  contradict  and  difprove  what  a  wit- 
nefs has  fworn.  When  they  make  fuch  a 
ftatement,  they  do  it  under  a  great  refpon- 
fibility,  and  will  be  liable  toitrongcenfures 
fhouid  they  fail  to  fupport  it.  But  it  they 
completely  fupport  it  by  teftimony,  they 
can  be  fubjecl  to  no  blame, 

Mr.  Harper.  I  am  fully  apprized,  fira 
of  the  fituation  in  which.  I  ftandj  and  an^ 
prepared  to  meet  it, 

William  H.  Winder  was  then  cail?d 
and  fworn— -But  before  he  was  examined;, 
Mr,  Harper  rofe  and  added.,.   "■  in  u.ha$  i 
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^avefaid,  fir,  refpecYmg  Mr.  Montgome- 
ry's reitimon) ,  I  do  not  wifh  to  be  under- 
Stood  as  interning  to  charge  him  with  in- 
tentional faifehood.  We  have  nothing  to 
do  with  his  intentions,  motives  or  belief ; 
nor  do  we  claim  any  right  to  enquire  into 
them.  It  is  enough  for  us  to  prove,  that 
the  tap's  to  which  he  has  depofed,  never 
did  take  place.  The  object  of  onr  telti- 
lnony  will  be  o  (hew,  that  he  was  very 
angry,  and  that  in  his  anger  he  foppofed 
himfeif  to  hear  things  which  weie -never 
fpoken. 

WiHiam  H.    Winder    examined    by 
Mr.  Harper. 

Q.  Was  you  in  the  circuit  court  in 
Baltimore,  in  May  *So3,  when  a  charge 
was   delivered  by    judge  Chafe  ? 

A.  I  was  prefent  at  the  circuit  court 
when  he  grand  jury  were  jimpannelled, 
and  when  the  charge  aliuded  to  was  deliv- 
ered. Alter  fpecifying  the  hws  which 
were  to  come  under  the  notice  of  the 
grand  jury,  judge  Chafe  begged  leave 
to  detain  them,  while  he  made  fome  ge- 
neral observations  on  the  ftate  of  affairs. 
He  began  with  fome  observations,  on  the 
nature  of  a  republican  government,  and 
alfo  went  into  a  difcuffion  of  natural 
lights,  which  he  denied  to  be  true, 
and  fajd  that  liberty  ccnfifted  in  equal 
protection  by  the  laws.  He  then  ani- 
madverted on  the  repeal  of  the  judiciary 
fyftem,  and  faiel  that  it  had  a  tendency 
to  fubvert  the  independence  of  the  ju- 
diciary. He  then  adverted  to  fome  of 
the  ftate  laws — he  mentioned  the  law 
\xy  which  the  diftrict  judges  of  the 
ftate  had  been  removed  from  office,  and 
obfen-ed  that  one  of  the  ftrongeft  objec- 
tion- to  that  law  was  the  motives  by 
•which  it  had  been  enu&ed,  which  mo- 
tives bad  been  animadverted  on  in  Con- 
grefs  in  the  debate  on  the  repeal  of  the 
judiciary  fyftem,  He  then  made  fome 
allufion  to  the  bill  for  the  repeal  of  the 
general  court  and  court  of  appeals  of  the 
itate — he  faid  he  faw  with  regret,  the 
fons  of  fome  of  thofe  men,  who  had  rear- 
ed the  fair  fabric.,  affifting  to  demolifh  it 
—he  alfo  fpoke  againft  the  general  fuff- 
rage  law.  I  believe  I  have  ftaed  my 
ideas  of  the  charge  in  as  flrong  language 
as    the  judge   ufed,     I  hzye  never  feen 


any  publication  of  the  charge  fince  ths. 
firft  came  out.  I  was,  after  being  fum- 
rnoned,  about  to  look  over  all  thofe  pub- 
lications, but  upon  reflection  I  conceived 
that  I  fhould  be  better  able  to  give  my 
ideas  of  the  charge  without  reading  any 
of  them,  becaufe  they  might  tend  to  mif- 
lead  me. 

Q^  Did  you  attend  particularly  to  the 
charge  ? 

A.  I  fat  in  fuch  a  fitnation  that  I  could 
hear  the  whole,  and  did  attend  particu- 
larly to  it.  1  nc  court  was  held  in  a 
tavern,  and  the  members  of  the  bar  were 
feated  around  tables.  I  fat  about  the 
middle,  directly  facing  the  judge. 

Q^  Was  the  charge  read  from  a  paper  ? 

A.  I  think  the  judge  read  the  whole. 
I  have  no  recolledion  that  he  read  a  whole 
fentence  without  looking  at  the   paper. 

Ci^  Did  you  bear  any  thing  about  the 
prefent  adminiftration  "being  weak  a;-d 
relaxed,  and  not  acting  for  the  public 
good,  but  to  preferve  themfelves  in  un- 
fairly  acquired  power' 
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A,  I  heard  nothing  of  that  kind. — Im- 
mediately after  the  delivery  of  the 
charge,  a  converfation  took  place  at  the 
bar  concerning  it.  Some  gentlemen  com- 
plained of  it  as  refiefling  on  thofe  perfons 
who  were  engaged  in  making  the  laws 
which  had  been  fpoken  of,  in  too  harfh. 
terms,  and  the  general  impreffion  on  iny 
mind  was,  that  I  heard  nothing  which 
could  give  offence  to  any  perfon. 

Q^  Did  judge  Chafe  mention  the  pre- 
fent adminiltration  at  all  ? 

A.  I  can.  anfwer  negatively  to  that 
queftion  as  ftrong  as  I  could  do  to  any 
other. 

Q^  In  whet  manner  did  he  fpeak  of  the 
degeneracy  of  fons,  was  it  in  terms  of  re=. 
proach  ? 

A.  It  appeared  to  me  to  be  fpoken  of 
as  a  fubjeft  of  regret.  I  faw  the  publica- 
tion in  the  National  Intelligencer,  and 
it  contained  the  account  of  the  charge  ^p 
as  flrong  language  as  the  judge  ufed. 
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William  11.  Winder  crsss-examitied  by  Mr. 
Nicholson. 

Qi  In  fpeaking  of  the  repeal  of  the  ju- 
diciary fyftem,  did  you  fay  that  judge 
Chafe  made  Co  me  comments  on  the  mo- 
tives of  the  membert  of  congrefs  ? 

A.  It  was  on  the  lav/  of  Maryland 
about  which  he  fpoke  of  the  motives  of 
the  members,  which  motives  had  been 
much  animadverted  on  in  congrefs. 

Ci^  What  did  he  say  were  the  motives  ? 

A.  The  motives  were  avowed  at  the 
time  of  the  paffnge  of  the  law,  and  were 
to  get  clear  of  the  judges  and  not  to. 
amend  the  judicial  fyftem.  I  believe  that 
there  was  not  the  leaft  alteration  in,  the 
fyftem. 

Q-  Was  there  not  an  alteration  with 
refpect  to  granting  habeas  corpus's  ? 

A.  Perhaps  there  might  have  been 
fome  alteration  in  that  refpect.  I  believe 
upon  reflection  that  the  furn  for  which  an 
habeas  corpus  was  granted,  was  raifed 
from  twenty  pounds  fterling  to  two  hun- 
dred dollars. 

Q^  Did  judge  Chafe  recommend  it  to 
the  grand  jury  to  prevent  the  law  tor  the 
abolition  of  the  general  court  from  being 
re-enacted  ? 

A.  I  thiryc  judge  Chafe  faid  he  would 
recommend  it  to  the  jury,  to  ufe  their 
endeavors  to  prevent  the  paffage  of  the 
law. 

J.amei   Winchester   examhied  by  Mr, 
Harper. 

Q^  Did  you  hear  the  charge  which 
was  delivered  by  judge  Chafe  at  Balti- 
more ? 

A.  As  has  been  already  ftated,  the 
court  fat  in  a  tavern.  I  attended  as  one 
of  the  judges  of  the  court  and  fat  on  the 
left  of  judge  Chafe,  and  the  grand  jury 
were  on  his  right.  My  recollection  of 
the  charge  does  no:  materially  vary  from 
M>.  Winder's.  The  judge  commenced 
with  fome  general  obfervations  on  the 
nature  of  government — he  then  adverted 
to  the  alteration  of  the  conftitution  as  to 
yie  right  of  fuffrage,  and  the  one  con. 


tenplated  for  the  abolition  of  the  general 
cart.  He  fpoke  incidentally  of  the  evil 
li;ely  to  refult  from  the  repeal  of  the  ju- 
dciary  fyftem  of  the  United  States,  and 
f£d  that  it  was  ftill  more  important  that 
tie  independency  of  the  ftate  judiciary 
fiould  be  preferved,  when  that  of  the 
deral  judiciary  had  been  fo  much  im- 
aired.  I  regretted  that  this  political 
aarge  fhould  have  been  delivered,  becaufs 
'.  had  heard  fo  much  faid  sgainft  them,  and 
ras  very  attentive  to  what  pafied.  I  am 
ery  confident,  that  all  the  political  ob«. 
ervations  made  were  relative  to  ftate  re- 
futations, fave  only  the  incidental  men- 
ion  of  the  law  of  the  United  States. 

Q^  Wa§  the  charge  delivered  from  a 
taper  ? 

A*.  Judge  Chafe  has  a  kind  of  {landing 
orm,  as  to  that  part  of  his  charges  which) 
ela'es  to  the  duties  of  the  grand  jury, 
fe  goes  into  a  general  definition  of  the 
iath  of  the  grand  jury,  and  then  give* 
ifFerent  laws  in  charge  to  them.  In 
his  inftance  he  had  a  marblecolouredbookA 
rid  I  obferved  that  the  charge  was  in  the 
land-writing  of  his  fon,  Mr.  Thomas 
^hafe.  Very  frequently  judge  Chafe 
jaufed  at  the  end  of  a  fentence,  and  I 
hought  his  attention  was  directed  to  the 
100k  from  the  beginning  to  the  end  of  the 
harge,  particularly  the  political  part  of  it. 

:  Q^  Were  any  expreffions  applied  to  the 
Irefent  adminiftration  ? 

A.  My  recollection  is  very  ftrong  on 
he  fubject,  and  I  do  believe  that  the  pre- 
;nt  adminiftration  was  not  mentioned.  I 
m  fure  that  if  any  thing  of  that  kind  had 
lien  from  judge  Chafe,  it  would  have 
ade  a  ftrong  ircprefiion  en  my  mind,  and 
at  he  did  not  ufe  any  fuch  exprefiions. 
never  heard  any  Charge  from  judge 
hafe  reflecting  on  any  adminiftration. 

Q^  Has  not  the  general  tencr  of  his 
marges  been  to  inculcate  a  fubmiffion  to 
jhe  laws,  and  fupport  of  the  government  ? 

A.  Under  the  former  adminiftration,  he 
lecommended  a  fupport  of  it ;  fince  the 
change  has  taken  place,  he  has  made  no 
sllufion  to  the  adminiftration,  but  gene, 
tally  recommended  a  fubmiffion  to  the 
laws,  and  fupport  of  the  government. 
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CL  Is  it  the  practice  in  Maryland  far 
counfel  to  addrefs  the  jury  on  the  law  qn 
criminal  cafes  I 

A.  I  have  never  known  but  one  inflate 
of  the  kind,  and  that  was  a  caufe  n 
which  the  fecretary  of  the  navy  and  my. 
felf  were  engaged  as  counfel.  In  thai 
cafe  the  counfel  did  addrefs  the  jury  01 
the  law,  and  a  verdict  was  obtained,  con 
trary  to  both  law  andjuftice. 

Q^  Have  you  ever  feen  counfel  addrel 
the  jury  on  the  law  after  the  opinion  a 
the  court  was  delivered  ? 

A.  I  never  have. 

"James  Winchester  crcjs.examined. 

Q^  Have  you  ever  known  an  opinio 
delivered  on  a  point  of  law,  before  th 
caufe  was  entered  into  I 

A.  I  never  have. 

Q..  Did  judge  Chafe  recommend  to  th 
jury  to  prevent  the  enaction  of  the  la^ 
for  the  abolition  of  the  general  court  ? 

A.  I  do  not  recoiled  the  language,  bu 
that  appeared  to  me  to  be  an  inferenc 
drawn  from  the  charge. 

Q^  Suppofe  in  a  capital  cafe,  you  deem 
ed  the  opinion  of  the  court  erroneous— 
would  you  not  addrefs  the  jury  on  th 
la  iv  ? 


A.  It  is. 

Q^  Did  you  copy  the  conclusion  of  this 
charge  from  any  paper  ? 

A.  I  copied  it  by  the  direction  of  my 
father  (judge  Chafe)  from  the  words, 
*{  Before  you  retire,  gentlemen,  to  your, 
chamber,"  to  the  words,  "  that  their  fa- 
thers erected,"  from  a  paper  in  his  hand 
writing,  into  this  book,  before  the  fef- 
fion  of  the  circuit  court  in  the  city  of  Bal- 
timore, in  the  month  of  May  1803. 

Question  by  Mr.  Martin. 

You  never  altered  any  par,t  of  this 
charge,  Mr.  Chafe  I 

A.  I  never  did. 

Mr.  Harper — This  book  contains  the 
the  whole  conclufion  of  the  charge  deli- 
vered by  judge  Chafe,  and  having  proved 
the  book,  we  fhall  offer  it  in  evidence  to, 
this  honorable  court. 

Philip    Moore  fvjom — examined  by    Mr^ 
Harper. 

Q/Do  you  know  this  book  I — ((hewing 
one.) 

A.  Judge  Chafe  was  in  the  practice  of 
delivering  charge-;  from  a  book  like  that^ 
which  was  in  the  hand  writing  of  hisfonj, 
Mr.  Thomas  Chafe. 


Q^  Are  you  not   clerk  of  the  circuit 
A.  If  I  conceived  the  opinion  of  tb     court  of  Maryland? 
court  to  be  palptbly  wrong,   I  fuppofe  r. 


fhould  ;  but  if  the  cafe  was  doubtful,  [ 
fhould  think  it  improper  for  the  counfel  0 
attempt  to  argue  the  law  contraiy  to  tk 
Opinion  of  the  court. 

The  court  then  adjourned. 

Tuesday,     February  \gth,    l8o>. 

The  court  met  as  ufual. 

Thomas  Chafe  /worn — examined;  by   M: 
Harper. 

Q^  Look  at  the  paper,  exhibit  No.  8 
(handing  it  to  him) — do  you  know  the 
hand  v/riting  ? 

A.  It  is  in  my  hand  writing. 

Q^  Is  this  book  ((hewing  him  one)  h 
your  hand  writing  alio  ? 


A.  I  am. 

Q.  Did  you  pay  particular  attention  to. 
the  charge,  and  was  it  read  from  a  book  I 

A.  I  paid  particular  attention  to  it,  and; 
I  believe  the  judge  read  the  whole  from 
a  book. 

Q^  Did  you  hear  any  thing  faid  about 
the  prefent  adminifi  ration  ? 

A.  I  did  not  hear  the  judge  on  that  oc- 
cafion,  nor  in  any  charge,  fay  any  thing 
concerning  the  prefent  adminift  ration. 

Q.  Have  you  any  particular  reafon  for 
fuppofmg,  that  had  any  obfervations  of 
that  kind  been  ufed,  you  would  have  re* 
tncmbsrcd  them  ? 
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A.  My  imprefiions  have  always  bren 
favorible  to  the  prefent  adminiftration 
and  the  judge's  have  been  the.  reverfe  ; 
therefore  I  think  that  fueh  obfervation3 
rnuft  have  ftruck  me. 

Philip    Moore   cross. examined  ly    Mr,  JVV- 
cholson. 

Q^  Was  there  any  recommendation  to 
the  jury  to  prevent  the  enaction  of  the 
law  for  the  abolition  of  the  general  court  ? 


diflinclly.  I  have  always  been  awii&Glrri= 
ei  to  pay  particular  attention  to  the 
charges  delivered  by  judge  Chafe. 

Q^  Did  you  hear  any  thing  faid  abou* 
the  prefent  administration  ? 


A.  I  do  not  remember  any. 

Walter  Dorsey   iiuoru — exam'xed   by  Mr. 
Harper. 

Q..  Was  you  in  court  when  the  charge 
•was  delivered  by  judge  Chafe  in  May, 
iSo3  ? 

A.  I  was  prefent  when  the  charge  was 
delivered,  and  was  in  fuch  a  Situation  that 
I  could  hear  the  whole  charge  diftinctly. 

Mr.    Montgomery     fat   next    to     me. 

The  firft  pirt  of  the  charge  was  familiar 
to  me  ;  but  I  attended  particularly  to  the 
political  part. 

Q^  Did  you  hear  any  thing  faid  con- 
cerning the  prefent  adminiftration  ? 

A.  My  attention  was  particularly  di- 
rected to  the  charge,  on  account  of  my 
feeing  an  editor  prefent,  and  expecting 
that  the  charge  would  be  the  fubjecl  of 
fiewfpaper  animadverfion,'  I  have  not 
the  moft  diftant  recollection  of  any  thing 
of  that  kind  having  been  faid,  Whether 
judge  Chafe  did  recommend  it  to  the 
grand  jury  to  ufe  their  endeavors  to  pre- 
vent the  paffage  of  the  law  for  the  aboli- 
fion  of  the  general  court,  or  whether  it 
was  only  an  inference,  I  am  unable  to 
fay. 

Q.  Was  the  charge  read  by  judge  Chafe? 

A.  The  whole  of  the  charge  appeared 
to  be  read  from  a  book. 

John  Piirmldnce /nvorn — examined  by  Mr, 
Harper. 


A.  I  have  no  recollection  of  any  men- 
tion being  made  of  the  adminiftration,  ex- 
cept fo  far  as  they  might  be  connected 
wtth  the  repeal  of  the  judiciary  fyflem.  I 
hive  not  the  flighteft  impreffion  of  any 
ekpreffions  having  been  ti fed  reproachful 
tcthe  prefent  adminiftration.  After  the 
charge  was  delivered,  it  was  the  fubjecl: 
of  converfation.  I  then  obferved  that  I 
difapproved  of  political  charges  •  but  that 
the  fentiments  contained  in  the  charge 
were  unexceptionable;  and  it  does  appear 
to  me  that  I  fhould  not  have  expreffed 
myfelf  in  this  manner,  had  the  judge's 
charge  contained  the  expreffions  which  it 
has  been  faid  to  have  contained. 

Qj  Mr.  Purviance,  you  have  been  accuf- 
tomed  to  plead  in  the  courts  where  judge 
Chafe  has  prefided— Is  it  not  his  habit  to 
interrupt  counfel  while  fpeaking,  and  fiats 
his  impreffions  ? 

3*.  I  have  always  noticed  that  judge 
Chafe  interrupted  counfel  very  frequent,; 
and  I  have  always  attributed  it  to  a 
quicknefs  of  apprehension  in  the  jud^c. 

^.  Is  he  more  in  the  habit  of  interrupt- 
ing thofe  gentlemen  with  whom  he  is  not 
on  good  terms  with,  than  thofe  witri 
whom  he  is  ? 

A.  I  have  never  feen  any  difference.— 
I  have  remarked,  with  deference  to  the 
judge,  that  he  frequently  wanted  patience', 
and  would  often  interrupt  counfel  when  he' 
conceived  the  law  to  be  againft  them  ;  but 
I  have  noticed  that  when  counfel  have,  in 
polite  terms,-  infifted  on  going  on,  that  he 
always  heard  them  ;  and  I  have  made  the 
remark,  that  judge  Chafe  has  always  ma- 
nifefted  a  difpofltion  to  retfacl  his  errors, 
when  convinced  of  them,  almoft  unparal- 
led  in  a  judge. 


Q^  Was   you  prefent  when  the  charge    Nicholas  Price  fworn — examined  by  Mr, 

was  delivered  by  judge  Chafe  to  the  grand  Harper. 

jury  at  Baltimore  in  May,   1803?  /->    vr>  ,..,.. 

%£.   W  as  you  prefent  in  the  circuit  couf  * 

A.  I  was  prefent  when  the  charge  was    at    Baltimore,   in  May    1803,    when  thfci 

deli' v?  red,  and  heard  every   vror&  of  it    charge  was  delivered  ? 


[  ro8*  ] 


A.  t  'was  prefent,  and  attended  partic 
jarjy  to  the  charge. 

9.  Was  it  read  ? 

A.  It  was  read  from  a  book. 

£>.  Have  you  a  diftinct  recollection  Df 

il  ?  , 

A.  I  cannot  pretend  to  ftate  the  wonjs. 

1 
<3.  Did  judge  Chafe  fay  any    thing  a- 

bout  the  prefent  adminiftration  being  weak 

and  relaxed  ? 

A.  I  have  not  the  fiightefl:  recollection 
of  it. 

£>.  Have  you  any  reafon  to  fuppofe  that 
you  would  have  remembered  fuch  expref- 
fions had  they  been  ufed  ? 

A.  I  was  fitting  near  Mr.  John  Ste- 
phen, with  whom  I  am  very  intimate,  al- 
though we  differ  in  political  fentiments  ; 
and  we  had  a  long  talk  afterwards,  con- 
cerning the  charge,  and  had  any  fuch  ex- 
preffions  been  ufed  in  the  charge,  I  am  cer- 
tain it  would  have  been  mentioned,  but  no- 
thing of  that  kind  was  hinted  at. 

^famei  P.  Boyd  /worn — examined  by  Mr. 
Harper. 

£?.  Was  you  in  court  when  the  charge 
was  delivered,  by  judge  Chafe  in  May 
1803  ? 

A.  I  was  prefent  and  heard  the  whole 
charge.  1  believe  I  was  oppofite  to  judge 
Chafe,  and  I  paid  particular  attention  to 
the  political  part  of  the  charge,  being  un- 
der the  impreffioh  that  judge  Chafe  was 
Watched. 

Q.  Was  it  read  ? 

A.  I  believe  it  was  ;  but  I  frequently 
caft  my  eyes  from  the  judge  to  Mr.  Mont- 

f ornery,    becaufe   I   thought  the   charge 
ore  hard  on  him. 

3\  Did  judge  Chafe  fay  that  the  pre- 
fent adminiftration  was  weak  and  relaxed 
and  not  feeking  the  happinefs  of  the  peo- 
ple, but  toprefcrve  themfelves  in  unfairly 
acquired  power  ? 

A.  I  have  not  a  fcintillation  of  recollec- 
tion of  any  thing  of  that  kind,  no  further 


than  an  inference  could  be  drawn  from  the 
meafures  which  he  fpokeagainft. 

Q.  Have  you  any  reafon  for  fuppofing 
that  had  fuch  expreffions  been  ufed  yoii 
would  have  recollected  'hem  ? 

A.  I  always  thought  political  charges 
wrong,  and  if  judge  Chafe  had  reflected 
on  the  adm'niftration,  when  he  is  a  compo- 
nent part  of  it,  I  mud  have  recollected  any 
exprefiions  which  he  ufed. 

William   MlMechen  fxvorn— examined    by 
Mr.  Harper. 

§>.  Was  you  in  court  when  a  charge  was 
delivered  by  judge  Chafe,  at  May  term, 
1803  ? 

A.  I  was  in  court,  and  was  in  fuch  a  fu 
tuation,  that  I  Gould  hear  the  charge  dif- 
tinctly,  being  not  more  than  five  yards 
from  judge  Chafe. 

!%.  Did  the  judge  appear  to  read  the 
charge  ? 

A.  He  did, 

i$\  Were  any  expreffions  ufed  againft 
the  prefent  adminiftration  ? 

A.  I  have  not  the  fmalleft  recollection 
of  hearing  the  adminiftration  mentioned. 

$K  Had  you  any  converfation  with  any 
perfon  concerning  it  ? 

A.  In  about  five  minutes  after  the 
charge  was  delivered,  I  went  down  flairs, 
and  on  my  way  I  met  Mr.  Montgomery. 
I  afked  him  what  he  thought  of  the  charge 
— he  replied,  that  "  for  this  and  many  o. 
ther  offences,  Judge  Chafe  would  be  im- 
peached." This  cauf^d  me  to  pay  fome 
attention  to  what  had  been  faid.  Some 
time  after  this  I  met  with  a  publication 
in  the  Anti. Democrat,  which  was  faid  to 
be  the  charge — I  examined  it  with  atten- 
tion, and  it  did  appear  to  me  to  be  fub- 
ftantially  the  same  which  I  had  heard. 

i^.  Did  the  publication  which  you  faw 
in  the  Anti. Democrat,  contain  any  thin£ 
about  the  prefent  adminiftration  ? 

A.  It  did  not. 

William  I.    G'o<vane  ftworn — examined  by 
Mr.  Harper. 
£>.  Was  you  in  the  circuit  court  when 
the  charge  was  delivered  by  judge  Chase 
in  May  1803  ? 


[  log*  1 


A.  I  came  into  court  while  judge  Chafe        £>.   Was  any  thing  {aid  againft  the  pr«' 
7as  pronouncing  thefe    words — "  before,     fent  adminiftration  ? 


gentlemen,  you  retire  to  your  chamber,  I 
will  beg  leave  to  make  a  few  obfervations" 
— I  was  near  the  judge,  and  heard  all  he 
faid  afterwards.  I  was  particularly  at- 
tentive, and  I  think,  he  read  the  whole 
time. 

4J.  Had  you  any  converfation  concern- 
ing the  charge  ? 

A  few  evenings  afterwards,  I  was  at  the 
houfeof  a  friend,   who  afked  me  whether     the  Grand  Jury  ? 
1  had  heard  the  charge.      1  replied  that  I  A.    I  do  not  remember, 

had,  and  ftated  to  him  the  prominent  fea-  — 

tures  of  it.  Since  I  have  attended  here  as 
a  witstefs,  and  for  the  firft  time,  have  feen 
the  charge  which  has  been  offered  in  evi- 
dence, and  I  find  all  the  principal  parts  to 
be  the  fame  which  I  told  my  friends. 


A.  I  have  not  the  flighteft  recollection 
of  any  thing  of  that  kind. 

Q.  Do  ycu  think  you  would  have  re~ 
membered  fuch  expreffions  had  they  beeii 
ufed  ? 

A.  I  think  I  muft  have  recollected 
them, 

<£.   Was  there  any  recommendation   id 


<£.  Was  any  thing  faid  about  the  prefent 
adminiftration  ? 


William  Cranch  fvoorn — examined  by  Mr. 
Harper. 

Qj  Was  you  in  the  circuit  court  of  Bal- 
timore, when  a  charge  vvas  delivered  by 
Judge  Chafe  ? 

A.    1  wa  j  and  was  not  more  than  fifteert 

feet  from  Judge   Chife.     He  held  a  bonlc 

in   his  hand,    and   appeared    to   read    the 

A.   If  I  could  fw'ear  negatively  to  any     charge  from  it. 

oart,  after  fo  long  a  time,  it  would  be,  that  ^     p..  ,  ,     '                  ■  ,    i            a-      i 
rai  ♦       •         ,.  °      ■   ,       i.    i           -i  3-   Did  he  ever  appear  to  leave  cfi  read- 
there  was  nothin?  o    that  kind  mentioned.  .       -  .,  y  ,  ,             ' '    .       ,     -      ■.       v 
t    ,.   .    T        ni                 j    •    r             tr  in<»  and  (peak  extempore  at  any  time  ? 
I  think  I  muft  have  Heard  tnofe  expreh' ms  °           r               ... \                   ■              . 

had  they  been  uttered  ;  and  if  1  had  heard  A.  He  often  raifed  his  eyes;  but  J  did 

them,  I  muft  have  remembered  them,    be-  not  obferve    that    he  repea-ed   more   than 

cause  it  was  but  a  fhort  time  after,  when  part  of  a  fentence   without  looking  at  the 

I  gave  ray  friend  an  account  of  the  charge,  book. 

—  P.   Did  you  attend  to  the  charge  ? 

John    Campbell  fvorn— examined  by  Mr.  ^   I  attended  particularly  to  tae  latter 

HarPer'  p.rt. 

<£.  Was  you    in  the   circuit  court,    in  Q^  Did  you  hear  any  expressions  about 

May  1803,  and  in  what  capacity  did  you  the  prefent  administration  ? 

attend  ?  A.  I  have  no  recollection  of  any  expref- 

A.   I  attended  the  circuit  court  held  at  fions  concerning  the  prefent  adminiftration, 

Baltimore,  in  May  1803,  by  Judges  Chafe  further  than  _  they  might  be  implicated  in 

and  Winchefter.     I    was  fummoned   as  a  his  obfervations  concerning  the  repeal  of 

Grand  Juror,  and  was  appointed  foreman  the  judiciary  fyftem. 

ejU^*  •'       L       ,.  Thomas  Hall  szaorn  and  examined  on  the 

^.  Do  you  recohea  the  charge  ?  fart  gy  the  Unlted  Stateu 

A.  I  recolleft  fome  part  of  it.  Mr    ga»do/pk-^-You  have  been  called 

<£.  Did    you    keep   your  eyes  On   the     to  give  evidence  about  a  charge  delivered 

jud^e  ?  by  judge  Chafe  at  a  circuit  court  in  Bal- 

3  .  i  it.       timore,  in  May,  1S03. 

A    I  did.  and  he  appeared  to  read  the     li'uu  c'  }i         J         -   _ 

whoic  im    he  was  delivering  it.     I  have  Mr   Hall.   I  cannot  recollecl  the  part, 

T  pretty    good  recollection  of  the  latter     cular  language  ofjudgc   Chafe,    a,  I  paid 
vr      I y.    s  but  little  attention  to  Ue  cnarge. 

QJ* 
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A^  15o  you  recollect  the  general  'fub- 


tance 


A.   I  have  my  impreflions  concerning  it. 
Q^  Was  there  any   thing  faid  concern- 
ing the  prefent  adminiftration  ? 

A  I  cannot  attempt  to  give  the  lan- 
guage of  judge  Chafe.  I  live  remote 
fforn  him,  and  have  never  converfed  with 
any  p-rfbn  on  the  fubject, 

Q^  Did  he  recommend  to  the  ]v.fy  to 
prevent  ihe  law  for  abclifhing  the  ge- 
neral court  I 

A.  1  think  he     ufed  lan^uarre   to  that 

Q.  Did  he  fpeak  of  the  manner  in 
which  the  prefent  adminiftration  acquired 
fheir  power  I 

A.  I  do  not  recollect.  I  think  he 
(poke  cooe'rning  the  prefent  adminiitra- 
t  on,  and  my  impreilions  were,  that  he  in- 
tended to  convey  the  idea,  that  the  ad- 
miniftration was   vveak,    or  wicked. 

tyr.  Ravdo^h. 

We  wifh  to  examine  Mr.  Hay,  in  ex- 
planation of  his  teiiimony. 

George  Hay  ex:i  /fined  by  Mr.  Randolph. 

Q^  D;d  you  endeavor  to  difTuade  the 
late  fnar!ha!  of  Virginia  from  the  execu- 
tion of  his  duty,  when  in  purfuit  of  Cai- 
lender ? 

A.  I  certainly  did  not — nor  did  Mr. 
Randolph  intend  to  convey  that  idea. 
Two  rearons  prevented  me  ;  the  one  with 
regard  to  my  own  character,  and  the  other 
w.is  that  I  entertained  a  better  opinion  of 
Mr.  Randolphs  integrity. 

Q^  You.  mentioned  an  opinion  to  him, 
t.ha:  Cd'ender  had  kenr  out  of  the  way  ? 

A.  1  did  tell  him  that  I  thought  be 
yyoiild  be  unable  to  take  him.  " I  under- 
stood that  Cailender  had  gone  to  a  place 
-where  the  nraVflial  would  not  have  accefs. 

Q.  Did  you  mention  to  him  that  Cai- 
lender would  Turrer.dcv  at  the  next  tirm  ? 

A.  I  believe  I  did. 

Q^  Was  you  then  retained  as  counfel 
fo&  Cailender  ? 

A.  Not  then  nor  ever. 

Q.  Wcs  you  avetfe  to  appeal  at  that 
•      |§nj!j   and  for  what  reafon  ? 

A.   I  was  averfe   to  arguing  the  catife 

before    judge    Chafe,       Toe    impreflions 

.-;$adeon:my  mind  front  Hearing  of   his 


conduct  in  the  cafes  of  Fries  and  Goop&t, 
were,  that  it  would  be  extremely  unplea- 
fant  for  me  to  appear  before  him. 

Q^  What  was  the  political  complexion 
of  the  jury  that  tried  Cailender  ? 

A.  I  believe  that  feveral  of  the  jury; 
lived  out  of  Richmond — my  opinion  is, 
that  they  were  all  oppofed  to  him  in  po- 
litical fentiments. 

Q;_  VVhs,t  was  the  political  character; 
of  colonel  John  Harvie  at  that  time>? 

A.  I  do  not  know.  I  recollect  that  he 
once  made  an  eloqaent  fpeech  in  favor  o£ 
fome  refolusions  brought  forward  by  thu 
prefent  judge  Wafhington,  and  voted 
againft  the  republicans. 

Ch  What  was  the  political  character 
of  William  Rudford  at  that  time  i 

A.  He  was  called  a  very  moderate, 
man. 

Q,.  What  were  the  politics  of  Marks 
Vandeva]  I 

A.  He  has  been  uniformly  regarded  aj 
a   republican,   but  not  a  decided  one. 

Q^  Did  you  ever  hear  of  a  bill  of  ex- 
ceptions being  taken  in  Virginia  in  a  cri- 
minal cafe  ? 

A.  Never.  It  would  be  of  no  fervke. 
to  take  them,  becaufe  the  law  does  nojt 
authorife  them. 

George  Hay  cro/s  examined  by  Mr,  Harper. 
Q^  What  point  did  you  fay  you  wifhed 
to  argue  in  the  cafe  of  Cailender  ? 

A.  The  conftituiionality  of  the  feduion 
law. 

Q^  Had  you  any  hopes,  of  fuccefs  ? 

A.  I  candidly  confefs  that  I  had  no  hopes 
of  convincing  sny  of  the  circuit  judges', 
and  \  had  but  ieint  hopes  of  convincing 
the  jury  ;  but  1  meant  to  have  argued  i:' 
to  the  public. 

Q^  For  what  purpofe,  to  acquit  the. 
party  ? 

A.  1  had  but  little  hopes  of  doing  Calw 
lenderany  good,  and  I  wifhed  to  add  refit 
the  public  on  the  conftituiionality  of  the 
law. 

Q\_  Did  you  not  ftate  as  a  reafon  to  the 
marlhal  why  you  wifhed  Cailender  not  to 
be  tried  that  term,  that  he  could  not  bcL 
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defended,  and  if  tried  at  the  next  term, 
there  would  be  the  fooner  chance  for  a 
pardon  ? 

A.  I  have  no  recollection  of  ir.  If 
Mr.  Randolph  fays  I  did,  I  know  I  mull 
ftave  fdid  fo. 

Question  by  Mr.  Lee. 

Do  ypu  recoiled  of  the  cafe  which  came 
from  Wjnchefter  of  the  clerk  who  was 
indicted  for  bribery  ? 

A.  I  argued  the  caufes. 

Q.  Were  there  not  b}lls  of  exception  in 
that  cafe  ? 

A.   I  do  not  recollect. 

Dc.vid  M.  Randolph  exam'mea r  by   Mr. 
Harper. 

Q..  Bid  not  Mr.  Hay  inform  you  that 
the  reafon  why  he  wifhed  Calender  not 
to  be  taken  at  that  term  was,  that  there 
ivould  be  more  chance  of  his  obtaining  a 
pardon  if  tried  at  the  next  term  ? 

A.  I  do  not  recollect  Mr.  Hay's  ex. 
preffions,  but  he  gave  me  to  underftand 
that  Calender  could  not  be  defended,  and 
that  he  would  furrender  at  the  next  term. 
I  did  believe  that  he  had  the  idea  of  a 
pardon  in  h  s  mind.  I  did  nor,  when  giv- 
ing teftimnny  before,  mean  to  convey 
the  idea  that  Mr.  Hay  attempted  to  dif- 
fuade  me  from  the  execution  of  my  duty. 

Philip   Norborne   Nicholas    examined  by 
Mr.  Lee. 

Q^  Do  you  recollect  the  cafe  which 
came  up  to  the  high  court  of  appeals  from 
Winchefter,  of  a  clerk  for  bribery  I 

A.  I  do.  I  profecuted  the  cafe,  and 
M.\  [day  was  engaged  with  me. 

Qi  Were  there  bills  of  exception  in  the 
record  ? 

A.  I  believe  there  were. 

Q^  Was  this  cafe  decided  fubfequent  to. 
the  trial  of  Calender  I 

A.   It  was. 


Mr.  Nicholson  faid  he  wifhed   to  afk  a 
quefticn  of  Mr.  Montgomery. 

John  Montgomery, 

Mr.   Montgomery. — When  I  before  de- 
livered in  my  teftimeny,   I  faid  it  would 


not  be  in  my  power  to  ftate  the  language, 
ufed  by  judge  Chafe  in  his  charge.  I  find 
I  have  been  tnifunderflood.  I  do  not  pre- 
tend to  fay  that  judge  Chafe  made  ufe  of 
the  word  "  adminiftration,"  nor  did  he 
fay  any  thing  about  Mr,  JefTerfon's  admi- 
niftration ;  buchedidfay,  that  the  gov- 
ernment (or  the  ad.niniftration)  was  weak 
and  relaxed,  and  that  their  acts  did  not 
flow  from  a  wifh  to  promote  the  general 
welfare,  but  to  keep  themfelves  in  un- 
fairly acquired  power. — Thefe  were  my 
impreffions  at  the  time  of  the  charge,  and, 
they  are  fo  now. 

Q^  At  the  clofe  of  the  charge  did  judge 
Chafe  give  to  the  jury  an  exprefs  charge 
to  prevent  the  enaction  of  the' law  for  the 
abolition  of  the  general  court,  or  was  ic 
a,n  inference  ? 

A.  It  was  in  exprefs  words,  not  an  in- 
ference, I  wiil  ftate  further  that  I  never 
had  a  converfation  with  any  gentleman 
who  heard  the  charge,  but  who  coincided 
in  opinion  with  me  as  to  the  latter  part, 
A  few  days  after  the  charge  was  publifhed 
by  judge  Chafe,  I  had  a  converfatio.'i 
with  his  fon,  Mr.  Samuel  Chafe,  in  Mr- 
Evans's  tavern,  and  I  then  told  him  the. 
latter  part  of  the  charge  had  been  omit- 
ted. 

Mr.  Harper  then  prefented  the  follow., 
ing  requeft  from  judge  Chafe  : 

Mr,  President, 

The  ftate  of  my  health  will  not  permit 
me  to  remain  any  longer  at  this  bar.  It  i^ 
with  great  regret  I  depart  before  I  hear  tha 
judgment  of  this  honorable  court.  If  per- 
mitted to  retire,  I  fhall  leave  this  honora- 
ble court  with  an  unlimitied  confidence  ia 
its  juftice  ;  and  I  beg  leave  to  prefent  my 
thanks  to  them  for  their  patience  and  in- 
dulgence in  the  long  and  tedious  examina- 
tion of  the  witnefle?.  Whatever  may  be 
the  ultimate  decifion  of  this  honorable 
court,  I  confole  myfelf  with  the  reflection, 
that  it  will  be  the  refult  of  mature  deliber- 
ation en  the  legal  tertimony  in  the  cafe^ 
and  will  emanate  from  thofe  principles, 
which  ought  to  govern  the  hi^heif.  tribunal 
of  juftice  in  the  United  States. 

The  prefident  obferved,  that  the   rules, 
of  the  court  did  not  require  the  perfon.uij 
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prefence  of  judge  Chafe,  and  that  there 
was  no  objection  to  his  withdrawing, 

Mr.  Randolph  faid,  that  on  behalf  of 
the  managers  he  mult  requeft  of  the  court 
a  poftponement  of  the  cafe  until  the  next 
day,  in  order  to  give  time  to  digeft  the 
evidence,  and  that  perhaps  fomc  of  their 
witnefles  would  arrive  by  that  time- 

The  court  then  adjourned. 


Wednesday,   February  20,   1S05. 

The  court  having  met  as  ufual, 

Mr.  Nicholfon  obferved,  that  one  of 
the  witnefles  on  behalf  of  the  United 
States  had  arrived,  and  he  wiflied  him 
examined. 

Philip  Steivari  snvorn — examined  by 
Mr.  Nicholson. 

Q.  Was  you  not  a  member  of  the  grand 
jury  to  whom  a  charge  was  delivered  by 
judge  Chafe,  in  the  circuit  court  at  Balti- 
more in  May,  1 803  ? 


A.  I  was,  bnt  I  have  a  very  imperfect: 
recollection  of  the  charge. 

Q^  Was  there  any  particular  reafon  why 
you  paid  no  attention  to  it  ? 

A.  I  did  not  feel  well  pleafed  with  a 
part  of  the  charge. 

Q.  Did  he  throw  any  cenfure  on  thofe 
who  had  voted  for  the  iuErage  law  ? 

A.  I  felt  hurt  at  fome  exprefllons  which 
were  ufed  in  allufion  to  it,  as  I  had  been 
a  member  of  the  legislature  at  the  time  the 
law  paffed,    and  voted  for  it. 

i9.  What  expreffions  did  he  ufe  about 
the  fonsofmen  who  had  erefted  the  fair 
fabric  ? 

A.  I  think  he  ufed  the  word  "degene- 
racy" 

Qj  Was  there  a  recommendation  to  the 
grand  jury,   to  ufe  their  influence  to    pre- 
vent the  paflage  Of  a  law  for  the  aboli*. 
tion  of  the  general  court  ? 

A.  I  think  there  was. 

Here  the  evidence  was  cldfed4 
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Wednesday,   February  20.  on    the  fubjed,  efpecially  in    capital 

cafes.  It  is  not  my  intention  to  deny 
Mr.  tarty  rofe  and /poke  as  follows  :  the  right  of  judges  to  deliver  their  opi- 
nion on  the  law  to  the  jury,  but  it  is 
Mr.  President,  the  moft  delicate  power  which  they 
.  poffefs,  and  ought  to  be  exercifed  with 
1  here  is  nothing  more  demon ftra-  caution.  By  the  conltitution  of  the 
ttve  of  the  efficacy  of  the  principles  of  United  States,  the  accufed  is  to  enjoy 
our  government,  than  the  prefentpro-  the  right  of  a  trial  by  an  impartial  ju- 
fecution.  We  are  now  called  upon  ry.  We  charge  the  defendant  with 
to  teft  the  corredneis  of  thofe  princi-  having  deprived  John  Fries  of  the  right 
pies.  A  highly  important  officer  of  of  having  his  cafe  determined  by  an 
the  government  is  brought  before  the  impartial  jury.  For  the  refpondent 
bar  ol  this  court,  charged  with  having  did  deliver  an  extrajudicial  opinion,  and 
committed  ads  of  the  deepeft  dye.  made  certain  declarations  to  influence 
An  officer  who  has  been  intruded  by  the  minds  of  the  jury  againft  the  cafe 
his  country  to  adminifter  to  the  people  of  Fries.  This  opinion,  and  thefe  de- 
a  portion  of  the  jultice  on  this  fide  of  clarations  would  be  more  regarded  by 
the  grave,  ftands  charged  with  difre-  them,  as  being  the  ads  of  a  judge  who 
garding  the  facred  obligations  of  the  was  well  informed  of  the  defence  of 
conftitution,  and  of  ftaining  the  pure  Fries,  which  depended  upon  princi- 
ermin  of  juftice,  by  political  party  fpi-  pies  of  law,  and  upon  thofe  laws  which 
nt.  The  tranfadions  for  which  the  had  been  denounced  by  the  refpondent, 
refpondent  is  now  to  anfwer,  have  paf-  before  any  argument  was  heard,  and 
fed  in  review  before  the  people,  and  fix-  when  he  knew  that  the  defence  of 
edafouldigma  on  the  American  charac-  Fries  refted  folely  on  thofe  laws.  But 
ter.  To  thishonorable  court,  thepeople  fir,  we  mud  look  a  little  farther  into 
through  the  medium  of  their  reprefen-  this  tranfadion.  It  was  not  enough 
tatives,  have  applied  for  a  vindication  that  Fries  fliould  have  his  chief  de- 
of  their  rights,  and  dragged  the  guilty  fence  fnatched  from  him.  It  was  not 
here  to  receive  punifhment.  The  fird  enough  that  a  folemn  opinion  was  giv- 
article  of  impeachment  exhibited  by  en  before  counfel  were  heard,  but  as 
the  houfe  of  reprefentatives,  charges  if  determined  to  clofe  every  avenue  of 
the  refpondent  with  a  conduct  that  defence,  the  refpondent  prohibited  the 
ftnkes  at  the  root  of  one  of  the  mod  counfel  from  arguing  the  law  to  the 
important  priviledges  of  a  free  people,  jury.  This  fad  is  eitablifhed  in  fuch. 
I  mean  the  right  of  trial  by  jury.  This  a  manner,  as  to  force  conviction  to  the 
right  was  one  of  the  mod  valuable  pri-  mind  of  every  man.  We  have  the  po- 
viledges  which  we  acquired  by  the  re-  fitive  telHmony  of  Mr.  Lewis  and  of 
volution,  and  forms  one  of  the  fafe-  Mr.  Dallas.  On  the  other  fide,  there 
guards  in  the  federal  conltitution.  The  is  the  negative  tedimony  of  Mr.  Rawle. 
relative  rights  of  judges  and  juries  in  This  honorable  court  well  know  that 
criminal  cafes  were  little  known  in  the  the  tedimony  of  one  affirmative  wit- 
dark  ages  of  fuperdition,  it  was  re-  nefs  fwearing  to  a  fad,  is  more  regard- 
ferved  for  the  fpirit  of  modern  times,  ed  in  law  than  the  tedimony  of  many 
to  allow  to  the  jury  that  inedimable  negative  witneffes,  and  we  mud  forci- 
right  of  deciding  the  law  as  well  as  the  bly  feel  the  confonancy  of  this  rule, 
fad  in  criminal  cafes.  This  right  has  with  common  fenfe.  But  we  will  not 
been  fo  long  pradifed,  that  it  would  red  the  cafe  here.  It  appears  by  the 
be  reafonable  to  exped  that  we  fhould  evidence  of  all  the  witneffes,  that  al- 
not  witnefs  any  different  of  opinion  molt  every  obfervation  of  the  counftl 
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for  Fries,  was  predicated  on   the  idea    ry  recent  date,  fet  by   a  judge  who  is 
that  their   priviledges  were   to  be  re-    now     departed     from   this    tranfitory 
ftfided.      Mr.  Rawle  himfelf  ftated,     world,    to  the  land  of  fpirits.     In  the 
that  all  the  obfervations  of  Mr.  Lewis     firft  trial  of  Fries,  judge  Iredell  fet  an 
were  bottomed  on  that  idea,  although     example,  which  judge  Chafe  ought  to 
Mr  Rawle  conceived  the  idea  to  be  a    have   followed  •,    but    disregarding  all 
miftaken  one.     But  the  recolledion  of    precedents,  and  fetting   at  naught  all 
Mr  Rawle  muft  be  very  imperfed  as     examples-,  the  refpondent   firft  deter- 
to  the    tranfadions    of    the    firft  day.     mines  the  law,  and  then  prohibits  the 
He  was  bufily  employed  in  performing     counfel  from  arguing  it  to  the  jury.  Of 
bis  official  duties  and  took  no  notes  of    what  avail  is  the  right  of  the  accufed 
the    proceedings,    nay,  fo    imperfecT:     to  be  heard  by  counfel,  when  his  coun- 
was  his  recollection,  that  he  did  not  re-     fel   are   prohibited   from  arguing   the 
member  whether  Fries  was  that  day  in    law   on    which    his    defence    entirely 
court,  or  not.     But  is  it  not  renvarka-     refts  ?  Of  what  avail  is  it,  that  the  ju- 
ble,  that   all  thofe  obfervations  of  the     ry    are  inverted  with  the  right  of  de- 
counfel  which  were  predicated  on  the     ciding  the  law  as   well  as  the  fad,   if 
idea    that  they  were  to  be  deprived  of    they  are  to  be  prohibited  from  hearing 
arguing    the  law   to  the  jury,    mould    arguments   as  to  the   law.     The  right 
have  been  fuffered  to  pafs  unnoticed  yb     of  the   jury  to  decide  the  law  in  cri- 
the  court,  if  they   had   not   intended     minal  cafes,  is  as  much  acknowledged 
that  the'eounfel  mould  be  deprived  of    as   their  right  to  decide   on   the  fads, 
this  right  ?    Thofe  obfervations  would     and  the  court  have  as  much  power  to 
not  have  "been   fuffered  to    pafs  unno-     abridge  their  rights  in  one  cafe   as  in 
ticed    had  thev  been  unfounded.    We     the   other;   and   the    accufed   has.   as 
have  it  in  teftimony   from  Mr.  Lewis     much  right  to  be  heard  by  counfel  on 
and  Mr.  Tildigun,  that  on  the  fecond     the  law  as  he  has  on   the   fads     But 
day  the  refpondent   told    the    counfel    here  we  are  affailed  by  the  refpondent, 
that  they   might  argue  the  law  to    the     in  his  anfwer,  with  a  tram  of  reafomng 
jury    but  it  would  beat  the  hazard  of    which   it  may  be  proper  to  anfwer  m 
their  characters.     Bat  fir,  in   page  1 2     part.     He  informs  the  court,  that  the 
of  the  anfwer  of  the   refpondent,  he     law  with  regard  to  treafon,  had  been 
admits  that  cer'taio  obfervations  were     fixed  by  his  predeceffors,   and  he  was 
made  on  the  firft   day   to    reftrid  the     not    at  liberty   to   depart   from  thofe 
counfel     and  yet  none  of  thofe    obfer-     principles   which  had   been  fettled   by 
vations-were  recollected  by  Mr.  Rawle,     them.     It  is  not  our  intention   to  en- 
whieh  plainly  evinces  his  inattention  to     quire  whether  the  opinions  of  his  pre- 
the   tranfadions   of  the   firft   day.     I     deceflbrs  were  corred,  and  whether  he 
confider  my  felt  then    fafe  in  the   pen-    was  bound  by  them.     The  enquiry  is, 
non    that  the  counfel    for  Fries   were     whether  the  refpondent  was  jultinable 
reftrided  from  arguing  the  Uw.    The     in  prejudging  the  cafe,  and  prohibiting 
crime  with  which  Fries  flood  charged,     the  counfel  for  the  accufed  from  argu- 
was  the  greateft  poiTible   offence,  and     ing  the  law  to  the  jury.     Some  part  of 
he  ou-ht    to  have    been   ihxwn   every     the  reafoning  of  the  refpondent,  is  an 
poihbfe  indulgence.     Not  only  Chould     aggravation  of  his  offence.     He  lays 
every  argument  which   the   ingenuity     that  it  is  important  that  the  jury  fhould 
of   counfel  could  have  devifed,  have     not  be   milled  by  the  counfel,    and  it 
been     heard,    but    the    judge    ought    was  a  favor  confered  on  them  to  pre- 
to   have  been  counfel   for    the  accuf-    vent  improper  arguments   being  made 
ed.      It    fhould    never    be    forgotten,     to  them.     This  reafoning  will  apply  to 
that  judge  Chafe  had  a  previous  ex-    every  criminal  cafe,  whatever.  In  cafes 
ample  before   his  eyes,  and  of  a    ve-    of  murder  and  theft,  the  court  might 
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confider  it  a  favor  to  prevent  counfel  ticular  cafe,  and  the  counfel  were  'eft 
from  arguing  to  the  jury,  left  impro-  to  the  miferabie  hope  of  convincing 
per  impreflions  fhould  be  made  on  their  the  judge  that  he  was  wrong.  ,  If  then 
minds.  Is  this  the  amount  of  the  I  were  afked,  as  the  counfel  were,  whe- 
boafted  trial  by  jury,  that  they  who  ther  if  an  error  had  been  committed,  it 
poiTefs  the  right  to  decide  both  law  and  fhould  not  be  fuffered  to  be  corrected, 
fact,  fhould  be  guarded  againft  im-  I  would  anfwer,  that  it  was  an  ofFence 
proper  impreflions,  and  fhould  receive  that  admitted  of  no  atonement.  The 
no  information  on  the  fubject  they  are  evil  was  complete, andrepsntance  came 
about  to  determine  ?  We  are  told  by  too  late.  As  well  might  a  man  who 
the  refpondent,  that  on  the  fecond  day  had  inflicted  a  mortal  wound,  attempt 
the  counfel  were  permitted  to  proceed  to  repent  (when  he  found  the  perfon 
with  the  defence  in  their  own  way,  dying)  under  fear  of  being  puniflied. 
but  they  declined.  The  refpondent  The  fin  committed  by  the  refpondent 
fuppofes  that  much  of  his  defence  will  was  of  fuch  a  nature,  that  it  admitted 
reft  on  the  tranfactions  of  the  fecond  of  no  repentance.  As  to  the  permif- 
day,  conceiving  that  the  opinions  which  (ion  given  to  the  counfel  to  proceed,  I 
he  had  promulgated  on  the  firft  day  will  obferve,  that  I  have  been  unable 
were  dangerous  ;  the  refpondent  on  to  perceive  any  permillion  which  plac- 
the  fecond  attempted  to  withdraw  ed  them  on  better  grounds  than  they 
them,  but  there  are  fome  important  fea-  were  on  the  day  before.  I  think,  I  ob- 
tures  which  it  is  proper  to  notice,  as  a  fcrve  only  a  defign  in  the  conduct  of 
preface  to  the  conduct  of  the  judge  on  the  refpondent  to  impofe  on  the  people 
the  fecond  day.  Why  were  the  pa-  a  (hew  of  fairnefs  when  it  had  the  fub- 
pers  which  he  had  thrown  down  on  ftance  of  injustice.  Although  he  in- 
the  bar  table  on  the  firft  day  recall-  formed  the  counfel  that  they  might  ar- 
cd  I  was  it  on  account  of  their  perni-  gue  the  law  to  the  jury,  yet  when 
cious  tendency,  or  impropriety,  or  did  brought  to  explain  himfelf,  we  find 
the  refpondent  feel  compunction  for  he  reftridted  the  counfel.  They  were 
having  done  the  act  ?  No  fir,  nothing  to  be  permitted  to  argue  the  law  to 
of  this  kind  operated  as  an  induce-  the  jury,  but  the  manner  was  to  be 
ment  to  recal  the  papers.  The  firm  regulated  by  the  court.  They  were 
and  manly  itand  made  by  the  counfel  permitted  to  read  cafes  that  were  law, 
againft  fuch  an  ufurpation,  and  their  but  not  cafes  that  were  not  law.  This 
determination  net  to  yield  to  a  proitra-  is  Mr.  Rawle's  teftimony,  that  cona- 
tion of  their  rights,  were  the  caufes  mon  law  cafes  and  decifions  under  the 
which  induced  the  recal  of  the  papers,  ftatute  of  Edward  the  Third,  before 
and  they  were  not  recalled  until  the  the  revolution  in  England,  fhould  not 
court  had  convincing  proof  of  the  de-  be  read  to  the  jury  \  for  it  will  be  re- 
termination  cf  the  counfel.  But  this  collected  that  the  cafes  mentioned  by 
recalling  of  the  papers  was  a  mere  h-  the  judge  as  improper  to  be  read,  were 
nefle  played  off  to  give  an  appearance  decifions  after  the  ftatute  of  Edward 
of  fairnefs  to  the  conduct  of  the  ref-  the  Third,  and  were  made  in  the  reign 
pondent.  Was  the  crime  which  was  of  Edward  the  Fourth.  I  afk  the  court 
committed  by  the  refpondent  the  great-  to  look  at  the  confluences  cf  this 
er,  becaufe  the  opinion  was  reduced  doctrine.  The  counfel  were  permitted 
to  writing  ?  It  was  not.  The  form-  to  argue  the  law,  but  not  to  read  cafes 
ing  and  delivering  the  opinion,  in  the  that  were  not  law.  Who  was  to  de- 
prefence  of  the  jury,  tending  to  influ-  termine  whether  the  cafes  were  or 
ence  their  decifion,'  was  the  guilt  of  the  were  not  law?  The  judge  himfelf, 
ofFence,  and  the  evil  was  completed  by  and  the  right  of  the  jury,  was  as  much 
the  application  of  the  law  to  the  par-  impaired  as  if  the   counfel  had  beea 
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prohibited  altogether  from  arguing  the  tion  to  convicl.  Upon  what  other 
law.  It  maybe  faid  that  fome  reftric-  ground  can  we  account  for  the  jurors 
tion  is  neceffary  to  be  laid  on  counfel.  being  afked,  whether  they  had  formed 
I  grant  this  in  fome  extreme  cafes,  and  an  opinion  upon  what  they  had  never 
where  it  is  apparent  that  the  books  feen  ;  and  although  every  juror  might 
read,  have  no  relevancy  to  the  jubjedt,  have  an  opinion  which  infured  the 
but  the  greater!  reftridlion  on  counfel  conviction  of  Callender,  yet  they  were 
in  fuch  cafes,  ought  to  be  a  regard  for  obliged  to  anfwer  the  queftion  in  the 
their  profeffional  reputation.  Here  I  negative,  which  was  put  to  them  by 
might  clofe  the  argument  on  the  fir  ft  the  refpondent.  I  hope  to  be  pardon- 
article  \  but  my  reflection  is  hurried  ed  for  faying  what  is  painful  to  me, 
to  the  latter  part  of  this  tranfaclion.  confidering  the  years  of  the  refpondent, 
— We  find  an  American  citizen  fum-  that  his  reafoning  on  this  fubjecl:  is  an 
moned  to  the  bar,  under  a  charge  unworthy  evafion.  It  is  an  evafion  which 
which  affctled  his  life,  and  in  this  (late  muft  prevent  a  difqualificstion  of  any 
of  agitation  obliged  to  make  his  de-  juror,  and  will  fet  at  nought  the  con- 
fence  without  the  affiftance  of  coun-  ititutional  provifion  which  gives  to  the. 
fel — and  we  find  the  judge  who  ought  accufed  the  right  of  a  trial  by  an  im- 
to  have  been  his  counfel,  prejudging  partial  jury.  But  it  is  alledged,  that 
the  only  ground  of  his  defence,  and  the  opinion  formed  by  Mr.  Baffet  was 
cjofing  the  avenues  of  juftice.  On  no  disqualification,  becaufe  it  contain- 
this  fubje£t,  language  w«uld  be  too  ed  no  opinion  as  to  the  guilt  of  the 
weak  to  exprefs  my  abhorrence  of  the  uaverfer.  There  is  a  plain  rule  on  this 
tranfaction,  and  I  muft  leave  it  to  the  fubject  which  is  fare  and  reafonable. 
itronger  expreffions  of  filence.  For  That  a  juror  muft  be  indifferent.  The 
this  tranfacTion  to  denounce  the  ref-  refpondent  has  in  page  20  of  his  an- 
pondent,  for  a  violation  of  our  moft  fwer  given  his  expofition  of  indiffer- 
valuablc  priviledges  and  invoke  thejuf-  ence  in  a  juror,  which  I  conceive  to  be 
tice  to  expiate  the  unholy  fin  by  a  pu-  erroneous.  I  am  to  be  anfwered  by 
nidiment  of  the  author.  The  fecond,  gentlem^n'of  great  legal  abilities,  and 
third  and  fourth  articles,  charge  a  con-  who  well  know  that  partiality  in  a  juror 
duct  in  the  refpondent,  which  forms  w.ll  create  a  difqualihcation,  and  that 
many  grounds  of  accufation.  It  is  a  juior  muft  ftand  indifferent  both  as 
true  that  in  this  inftance,  no  perfons  to  the  perfon  and  the  matter  in  difpute. 
life  was  at  ftakc,  but  other  privileges  Partiality  or  prejudice  need  not  be  in 
were  violated  which  are  equally  facred.  the  cafe  then  for  trial,  in  order  to  prc- 
In  calling  our  eyes  over  this  tranfacti-  vent  a  perfon  from  ferving  on  the  ju- 
on,  we  are  flruck  with  a  feature  not  ry.  It  is  a  rule  even  in  civil  cafes, 
ulual  in  the  hiltory  of  judicial  proceed-  where  an  opinion  is  expreffed  on  the 
ings.  We  find  the  refpondent  proceed-  fubjecl,  that  the  party  is  not  a  compe- 
ing  with  a  determination  to  convicl.  tent  juror.  By  way  of  illuft ratio  1  I 
Wefindhim  endeavoring  tobringfhame  will  put  a  cafe  of  a  man  who  is  tried 
upon  the  counfel  who  appeared  forCal-  for  murder.  Suppofe  there  is  a  dif- 
lender.  We  are  met  in  the  outlet  of  this  pute  as  to  the  fact  of  killing,  whether 
cafe  by  the  refpondent,  with  along  train  it  amounted  to  murder  or  not,  and  a 
of  reafoning,  but  it  appears  to  be  the  juror  fpeaking  in  relation  to  the  killing 
reafoning  of  a  man  confeious  of  im-  fuch,  txprefs  an  opinion  that  fuch  a 
propriety.  The  teft  which  was  adopt-  killing  was  murder.  I  aik  whether 
ed  to  try  whether  the  jurors  were  im-  fuch  a  declaration  would  not  be  a  dif- 
partial,  and  the  manner  in  which  the  qualification,  certainly  it  would.  The 
judge  acted,  cannot  be  accounted  for  prefent  cafe  is  equally  as  ftrong.  Al- 
pn  any  other  principle,  than  an  inten-  though  Mr.  Baffet  did  not  declare  that 
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Callcnder  was  guilty,  yet  he  did  fay  fo  vain  for  a  palliation,  this  is  the  re- 
in fact,  for  he  declared  that  he  had  jection  of  Colonel  Taylor's  evidence, 
formed  an  "  unequivocal  opinion,"  The  charge  in  the  indictment  which 
f<  that  the  author  of  The  ProfpeCt  Be-  he  was  called  to  give  evidence  on,  mud 
fare  Us>  came  under  the  fedition  law."  have  condituted  diltinct  offences,  but 
And  it  was  well  known  that  it  was  for  one  charge  might  have  confided 
the  publication  of  that  book,  that  Cal-  of  feveral  facts.  We  have  two  views 
lender  was  indicted.  But  the  refpon-  of  this  fubject,  the  one  to  be  found  in 
dent  ttates  another  reafon  why  Mr.  the  tedimony  the  other  in  the  anfwer. 
Ballet  lhould  not  have  been  excufed,  We  learn  from  the  teitimony,  that  the 
which  is,  that  as  it  was  competent  for  refpondent  rejected  the  evidence  of  co- 
Callender  to  have  proved  the  truth  of  lond  Taylor  becaufe  it  did  not  go  to 
the  charges,  Bafftt  could  have  formed  prove  the  truth  of  the  whole  charge, 
no  opinion  on  the  fubj^dt.  But  let  it  I  take  it  that  the  charge  which  colonel 
be  remembered,  that  under  the  fedi-  Taylor  was  to  prove,  was  a  diltincl 
tion  law,  there  were  two  grounds  of  offence,  and  that  his  evidence  ought 
defence,  to  wit,  the  facts  and  the  in-  not  to  have  been  rejected  on  the  ground 
tent,  for  a  writing  mult  not  only  have  affigned  by  the  refpondent.  In  a  cafe 
been  falfe,  but  alfo,  fcandalous  and  of  murder,  the  defence  may  depend 
malicious,  to  conttitute  criminality,  on  many  things.  Was  it  ever  heard 
and  although  BaiTet  might  have  form-  of  before,  that  a  witnefs  was  rejected 
ed  no  opinion  as  to  the  truth  of  the  becaufe  he  was  unable  to  prove  the 
publication,  yet  he  certainly  had  as  to  whole  of  the  defence?  I  believe  not. 
the  intent  with  which  it  was  publilh-  Why  then  was  this  doctrine  applied  to 
ed.  But  it  is  ftated,  that  the  opinion  the  cafe  of  Callender  ?  Was  his  julti- 
of  Mr.  BaiTet  was  only  founded  in  re-  fication  fuch  an  anomaly  in  its  nature, 
prefentation.  The  fame  may  be  faid  that  it  did  not  admit  of  the  ordinary 
in  almolt  every  cafe,  becaufe  few  are  rules  of  jurifprudence  ?  As  the  charge 
fpectators  of  the  commitTion  of  an  of-  confided  of  different  facts,  fo  the  de- 
fence, and  their  opinions  mud  be  form-  fence  ought  to  have  been  allowed  to  be 
ed  on  reprefentation.  In  the  cafe  of  made  to  each  charge.  I  will  now  no- 
Fries,  there  were  three  jurors  fet  a-  tice  the  reafons  affigned  by  the  refpond- 
fide  on  the  ground  of  prejudice,  yet  ent,  in  his  anfwer  for  the  rejection  of 
it  is  not  probable  that  either  of  them  colonel  Taylor's  evidence.  In  page  24 
were  fpecfators  of  the  overt  acts  of  of  the  anfwer,  we  find  this  doctrine 
treafon,  which  Fries  dood  charged  laid  down  that  it  fird  mult  be  lhown 
with  having  committed.  The  refpon-  what  is  in  the  power  of  the  party  to 
dent  dates,  that  the  opinion  of  a  juror  prove,  or  the  evidence  of  the  firft  wit- 
mud  have  been  delivered  as  well  as  aefs  (hall  not  be  received.  Mud  it 
formed  to  difquaiify  him  from  ferv-  then  appear  that  the  party  who  pro- 
ing.  Even  admit  the  correctnefs  of  duces  a  witnefs  has  proof  in  refcrve  ? 
this  pofition,  yet  it  does  not  excufe  For  this  is  the  amount  of  the  reafon- 
him,  for  Mr.  BaiTet  exprefsly  dated,  ing  of  the  refpondent.  It  is  new  doc- 
that  he  delivered  the  opinion  which  he  trine  to  me,  that  the  admifTibility  of 
had  formed,  in  open  court,  previous  tedimony  lhould  depend  upon  what 
to  his  being  fworn  in  chief.  Then  may  afterwards  be  produced.  The 
why  in  the  teeth  of  this  damning  fact,  judge  had  no  right  to  know  what  could 
did  the  judge  order  Baffet  to  be  fworn  be  proved  by  other  witneffes.  I  will 
on  the  jury.  In  purfuing  this  tranfac-  farther  premife,  that  the  quedion,  how 
tion,  the  fcene  arifes  on  us.  We  are  far  the  evidence  fubdantiated  the  truth 
next  to  examine  a  part  of  it,  in  which  of  the  charge,  and  its  legality  alfo, 
human  invention  may    be  tortured  in  were  quedions   for  the  jury,   becaufe 
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they  were  the  judges  both  of  the  law  poflefTed  of  talents,  which^night  adorn 

and  the  fact,  and  were  to    determine  the  tribunals  of  any  country.     Then  I 

whether  the  traverfer  had  made   good  afk,  whether  on  a  queftion  fo  fimple, 

his    defence.      For     ought    the    judge  he  could  have  erred  without  intention  ? 

knew  the  jury  might  have  been  of  o-  I  anfwer,  no  fir.    Can  it   be    foppofed 

pinion,  that  all  the  reft  of  the  charges  that  every   thing  was  done  to  itifle  the 

except    what   colonel    Taylor    would  defence  of   the  accufed,   and  yet   the 

prove  true,  did  not  come  under  the  fe-  judge  be  free  from  corrupt  intention. — 

dition  law.    The  fourth  article  accufes  Let  gentlemen  look  at  the  teftinvony,  & 

the   refpondent    of  partiality.     I   will  they  will  find  damning  proofs  of  an  in- 

beg  leave  to  call    the  attention  of  the  tention  in  the  refpondent,    to  opprefs, 

court  to  the  refufal  to  continue  the  tri-  and  produce  the  conviction  of  Callen- 

al  until  the  fucceeding  term.  The  rea-  der.     The  fifth  and  fixth  articles,  are 

fon  affigned  was,  that  it  did  not  appear  founded  on   grounds   fo  fimple,    that 

that  the  witneffes  who  were  wanting,  I  will  not  take  up  the  time  of  the  court 

would  prove  the  truth  of  all  the  char-  in  difcuffing  them,  but  will  proceed  to 

ges ;     let  us   examine    this    doctrine,  the  feventh.     This   article   charges   a 

The  charges  againft  Callender,  were  conduct  in  the  refpondent,  than  which, 

many.     Under  the  plea  of  not  guilty  nothing  could  tend  more  to  tarnifh  his 

to  the  jury,  it  was  competent  for  him  official    character.      The   conftitution 

to  contend  that  the  charges  were  true  and  laws  of  the  United  States,    have 

or   were    nor  criminal;  both  of  thefe  intended  that  all  judges  fhould  be  im- 

grounds  of  defence   the  jury  were  to  partial    difpenfers   of  juftice.     In  cri- 

pais  upon.     With   what  juftice  could  minal  cafes,  it  was  intended  that  they 

the  judge  fay,  that  becaufe  the  witneff-  fhould  ftand  aloof  from  prejudice,  but 

es  could   not    prove   the    truth  of  the  judge    Chafe  in    this    tranfaction,   be- 

v.hole  of  the    charges,    that   there  ab-  came  a  hunter  aftvr  accufation.      Dif- 

fence  was  no  good  caufe  for  a  conti-  regarding  his  high  judicial  ftation,  he 

nuance,  whe/i  the  queftion  of  law  was  becomes  the  procurer   of  profecution. 

not  to  be  decided  by  him.     No  other  Surely  his  thirft   for  punifnment  muft 

conclusion  can  be  given  to  this  conduct  have  been  great,  when  he  could  not  a- 

of  the  refpondent,  than  an  attempt  to  wait  the  tardy  movements  of  the  pub- 

wreft  from  the  jury  their  right  to  de-  lie   profecutor  and  of  the  grand  jury, 

cide   on  the  criminality   of  the    acts.  If,  Mr.  Prefident,   our  judges  are    to 

The  conltitution  provides  that  the   ac-  turn  informers,  and  feek  after  profecu- 

cufed  fhall  have  compulfory  procefs  to  tion,  then  muft  this   country  become 

compel  the  attendance  of  his  witneffes,  the  nurfery  of  oppreffion.     I  fhall  not 

of  no    avail    is  this    priviledge  unlefs  make  manv  obfervations  on  the  eighth 

time  is  allowed  for  the  witneffes  to  at-  article.     I  confidcr  it   of  peculiar  im- 

tend.     Of  what  avail  is  it  to  fay,  that  portance  as  it  exhibits  the  general  fpi- 

procefs  fhall  iffue  to  compel  the  attend-  lit   of  the   refpondent.     It  places   the 

ance  of  witneffes,  when   the  party  is  refpondent  in  a  grand  fituation.     We 

forced  to  trial  before   the  procefs  can  have  heretofore  feen   his  power   only 

be  returned  ?  This  is  worfe  than  moc-  extended  to  individuals,  but  on  this  oc- 

kcry,  it  is  high  treafon  againft  the  ma-  cafion,  we  behold  his  gigantic  genius 

jelly   of  the    conftitution.     Callender  railing  him  to  a  furprifing  height,  and 

was  indicted,  tried,  convicted  and  pu-  wholegovernments  fubjecttohis  wrath, 

nilhed  whilfthis  witneffes  were  abfent.  Both  the  acts  of  the  ftate  of  Maryland 

Shall  we  be  afked  for  proofs  of  corrupt  and  of  the  United  States,  are  expofed  to 

intent  in  the  refpondent  ?  It  is  on  all  the  whip  and  the   rack.     There  is  no 

hands  admitted,  that  he  yields  to  none  truth  more   facred,  than  the  language 

in  legal  learning  and  abilities,   and  is  of  the  eighth   article,  that  "  without 
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public  harmony  there  can  be  no  public  are  adequate  to  the  inveftigation  of  the 
happinefs."    What  language  can   de-  iubjccl,,  and  that  there  is  no  probabi- 
fcribe  the  conduct  of  a  judge  who  at-  lity  that  juftice  will   not  take  place. — 
tempts  to  deftroy  the  refpect  which  the  The  fcene  before  us  is  more  than  ufu- 
people  entertain  for  the  acts   of  both  aily  interesting  and   important.     One 
the  ftate  and  general  governments.    It  of  the  highelt  officers   of  the  country 
was  not  fufhcient  that  a  perfon  fitting  is  called  upon  to  anfwer  before  the  ve- 
in the  judgment    feat   of  the    nation,  ry  tribunal  that  fanetioned  his  elevati- 
converted  it  into  a  forum  to  pronounce  on.      It  is  a  truth  which  has  been  ef- 
philippics  againft  the  ftate  in  which  he  tablifhcd  by    the  experience  of  ages, 
fat  as  judge;  but  the  congrefs  of  the  that    high    offices    generally     corrupt 
United  States  mud  be  held  up  to  view  thofe  to  whom  they  are  entrusted,  and 
as  the  facrilegious  violators  of  the  con-  few  have  been  found  able  to  refift  the 
ftitution  of  their  country.     Mr.  Prefi-  impulfe  of  grafping  at  Hill  greater  pow- 
dent,  I  have  done,  and  in   conclufion,  ers   than  they   pofl'cfs.     Hence  it  has 
will  obferve,   that  in   my  opinion,  we  been  the  exertion    of  all  governments 
have  eftablifhed  againft  the  refpondent,  who  regard  the  liberties  of  the  people, 
a  volume  of  guilt,  every  page  of  which  to  guard  againft  the  abufe   of  power, 
calls  aloud  for  vengeance.  I  (hall  leave  by  calling  on  thofe   to  whom  it  is  en- 
the  caufe  of  the  refpondent,  in  hands  truited,  to  give  an  account  of  the  man- 
where  there  will  be  a  different  meafure  ner  in  which  they  have  executed  their 
of  juftice  than  he  is  wont   to  mete   to  truft.     For  this   purpole  the    trial  by 
others,  and  where  it  will  be  adminifter-  impeachment  was  early  reforted  to  in 
ed  without  refpect  to  perfons.  England.      More   than    five    hundred 

years  ago,    the  reprefentatives   of  the 

—  people  in  that  nation,  called  upon  the 

higheft  officers   to  account   for    their 

Mr.  Campbell,  conduct,  and    to    be    punifhed   for  a 

violation    of  the   law.     The    trial    by 

Mr.    Prefidenty    and   Gentlemen    of  the  impeachment  is  a  peculiar  favor  to  the 

Senate^  accufed,  becaufe   the  higheft  tribunal 

in  the  nation  cannot  be  influenced, 
It  is  with  peculiar  diffidence  that  I  and  party  fpirit  will  always  be  laid  a- 
rife  on  this  important  occafion.  Sen-  fide.  In  the  view  which  I  (ball  take 
fible  of  my  inability  to  do  juftice  to  of  this  fubject,  it  will  be  proper  firft 
the  caufe,  were  I  left  to  confult  my  to  notice  the  provifions  relative  to  im- 
own  inclination,  I  fhouid  decline  the  peachment,  and  to  (hew  how  far  they 
undertaking.  But  being  called  upon  apply  to  the  prefent  accufatiom  in 
by  the  houfe  of  reprefentatives,  to  aid  the  conftituticu  of  the  United  States 
in  the  profecution,  I  muft.  obey  the  it  is  faid,  "  that  the  fenate  (hall  have 
voice  of  my  country,  and  perform  my  the  fole  power  of  trying  all  impeach- 
duty.  Under  thefe  imprethons  I  fliall  ments."  Here  let  me  obferve,  that 
proceed  to  inveftigate  the  queftion  as  the  wifdom  of  the  framers  of  the  con- 
well  as  the  fhort  time  which  I  have  been  ftitution  is  plainly  difcovered  in  this 
able  to  devote  to  it,  owing  to  my  other  fection.  The  higheft  and  moft  en- 
avocations  and  the  narrow  means  of  lightened  tribunal  in  the  nation,  is 
information  in  this  place  on  the  fub-  charged  with  the  protection  of  the 
je£t  of  impeachment  will  permit  me.  people,  and  to  proteft  againft  thofe 
I  feel  however  fully  confident,  that  I  whom  they  themfelves  had  elevated 
am  afTociated  with  gentlemen  fully  to  power,  and  of  whom  they  had  once 
competent  to  fupply  my  deficiencies  ;  entertained  fo  favorable  an  opinion, 
and   that  the  members  of  the  fenate  — No   inferior  tribunal  is  allowed    ta 
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try  an  officer  of  the  government,  and  mult  mean  in  offences  not  impeacha- 
judges  are  placed  out  of  the  reach  of  ble.  And  that  an  impeachment  lies 
fufpicion.  But  the  "  judgment  in  ca-  for  an  abufe  of  the  power  entrusted 
fes  of  impeachment  cannot  extend  far-  to  an  officer,  and  done  in  his  official 
ther  than  a  removal  from  office,  and  a  capacity,  and  punifhable  by  this  tri- 
difqualification  to  hold  an  office  of  ho-  bunal ;  and  an  indictment  lies  for 
nor,  trull  or  profit,  under  the  United  fomething  not  done  in  his  official  ca- 
States."  Here  the  constitution  makes  pacity,  and  to  be  tried  in  a  court  of 
an  evident  distinction  between  fuch  ordinary  jurifdiction.  With  this  view- 
crimes  as  are  punifhable  by  impeach-  of  the  fubject  I  will  proceed  to  exa- 
meiit,  and  thofe  punifhable  by  indict-  mine  the  articles  of  impeachment  and 
raent.  So  far  as  the  offence  of  the  the  evidence.  It  will  not  be  expected 
officer  is  injurious  to  fociety,  and  cal-  that  I  (hall  enter  into  a  minute  detail  of 
culated  to  endanger  the  lives  and  liber-  the  volume  of  evidence  which  has  been 
ties  of  the  people,  fo  far  is  he  im-  adduced  in  this  cafe,  I  fhall  only  con- 
peachable  before  this  tribunal,  and  not  fider  the  facts  which  have  been  prov- 
elfewhere.  Bur  where  an  indictment  ed,  and  from  thefe  I  will  attempt  to 
will  lie  for  the  offence,  there  an  im.-  eltabhfh  that  on  the  whole  conduct  of 
peachment  will  not.  An  impeach-  judge  Chafe,  he  was  actuated  by  mo- 
ment is  a  kind  of  inqueft,  to  examine  tives  of  oppreffion,  and  a  difpofition 
in  what  manner  the  officers  have  dif-  to  bear  down  all  oppofition  to  his  prin- 
charged  their  duty.  It  is  not  therefore  ciples.  There  is  not  a  fingle  article 
necefl'ary  that  the  offence  fhould  be  an  not  ftrongly  marked  with  oppreffion, 
indictable  one,  to  rcinler  it  a  fubject  and  fpringingfrom  political  intolerence. 
of  impeachment,  but  that  the  officer  In  order  to  obferve  fome  arrangement 
has  abufed  the  truit  repofed  in  him  in  my  argument.  I  fhall  confider  firfh 
and  endangered  the  liberties  of  the  the  conduct  of  the  judge  at  the  trial  of 
people.  The  mode  of  proceeding  in  Fries.  I  fhall  alfo  confider  his  con- 
the  cafes  of  impeachment  and  indict-  duct  at  the  trial  of  Callender  for  a  li- 
ment  clearly  fhews  the  diltinction  be-  bel,  fo  far  as  it  is  embraced  in  the  fe- 
tween  them.  In  the  former  no  pro-  cond,  third  and  fourth  articles.  The 
cefs  ilTued  to  take  the  party  into  culto-  fifth  and  fixth  articles  I  fhall  leave  to 
dy,  but  merely  a  fummons  for  him  to  thofe  of  my  colleagues  who  are  better 
appear  at  the  bar  of  this  court,  to  an-  acquainted  with  the  fubject  than  I  am. 
fwer  the  charges.  This  plainly  evin-  The  two  lait  articles  fhall  be  relied  up- 
ces,  that  it  is  not  considered  a  criminal  on  by  me  to  fhow  the  motives  of  the 
acculation.  lncafesincourtsof  ordinary  judge.  In  examining  the  firlt  article 
jurisdiction,  the  perfonal  attendance  of  I  fhall  rely  on  the  following  pofitions. 
the  party  accufed  is  neceifary,  butin  this  I  fhall  firlt  endeavor  to  fhew  that  Fries 
cafe  it  is  not.  Either  there  mult  be  a  was  entitled  to  the  benefit  of  his  coun- 
diftinctiou  between  the  offences,  or  fels  being  heard  on  the  law  as  well  as 
this  monltrous  abfurdity  is  involved  ;  the  fact,  without  being  fubject  to  the 
that  a  man  may  be  punifhed  twice  for  restrictions  impofed  on  them  by  the 
the  fame  offence,  firlt  by  impeachment  judge.  I  fhall  fecondly  contend,  that 
and  then  by  indictment.  It  mult  I  the  judge  by  delivering  his  opinion, 
think  appear  evident  to  every  gentle-  did  virtually  prevent  the  counfel  from 
man  who  hears  me,  that  the  diltincti-  arguing  the  cafe.  And  that  he  did  im- 
on  does  exiit  between  impeachable  and  pofe  reftrictions  unknown  before,  and 
indictable  offences  ;  and  that  when  the  then  I  fhall  infift  that  thofe  actions 
conltitution  declares  that  the  officer  may  could  only  fpring  from  corrupt  mo- 
be  proceeded  againlt  by  indictment,  it  tives,  and  a  difpofition  in  judge  Chafe 


to  opprefs  all  thofe  who  cr.me  before  fentence  without  a  jury  trial.    This  is 
him  for  trial  who   differed  in  political  the  fum  of  the  excufe  ma^e  by  there- 
opinions  with  him.  fpondent,  that  the  opinion  was  correct, 
My  firft  pofition  is  fupported  by  the  and  that  he  muft  finally  have  delivered 
eighth  article  amendatory  of  the  con-  it,  and  therefore  there  was  no  neceffi- 
ftitution,    which   provides  "that    the  ty    to  hear   counfcl.     Dangerous,  fir, 
accufed  fhall  have  the  benefit  of  coun-  would  be  this   doctrine.     If  true,  the 
fel  for   his  defence."     Of  what  bene-  boafted  trial  by  jury    is    a  mere  phan- 
fit  will  counfel  be  when  an  opinion  is  torn,  toffed  about  by   the  breath  of  e- 
delivered  before  they    are  heard.     Of  very  judge,  and  would  be  unable  to  an- 
what  benefit  can  counfel  be  when  they  fwer  any  good  purpofe    whatever.     I 
are  to  be  fubject  to  the  arbitrary  rules  will  now  date,  that  the  conduct  of  the 
of  the  court  ?   According  to   the  doc-  judge  was  contrary   to   the    rules   and 
trine  of  the   refpondent,   the  right   of  ufages    of  courts.     For   the   truth   of 
the  accufed  to  have  counfel  would  be  this  affertion,  I  may  refer  to  the  whole 
a  mere  nothing.     If  a  man  has  the  be-  teftimony  adduced  in  this  caufe.     Not 
nefit,  he  has  alfo  the   means  of  ufing  a  folitary  inftance  has  occured,  where 
it.      Although  it  is  faid,  in  the  anfvver  all   the  witneffes   practifed  law,   of  a 
filed   by  the  refpondent,  that  in  fome  judge  delivering  an  opinion  before  ar- 
refpects  the  counfel  are  the  mere  offi-  gument.     By  this  *6l,   the  judge  has 
cers  of  the  court,  yet  counfel  are  pro-  broken    the    eflablifhed     practice     of 
tected    in  the   exercife  of  their   rights  courts,  and  it  is  incumbent  on  him  to 
as  completely  as  the  judge  ;  and   not  fhew  that  it  was  proper.     I  will  here 
fubject  to  the  arbitrary  reftrictions  of  notice  an  admiffion  of  the  judge,  which 
the  court.     I  will  now  proceed  to  the  faves  me  the  neceflity  of  proving  what 
fecond    pofition    which   I   laid   down,  he   admits.     In  the    eleventh  page  of 
which  is,  that  the  judge  by  delivering  his  anfwer,  he  ftates  that  the  jury  had 
an  opinion,   did   virtually   prevent  the  the  right  in  the  cafe  of  Fries,  to  decide 
counfel  from   arguing  the  cafe.     The  on  the  law  ;  but  he  alfo  ftates,  that  the 
fact  of  the  judges  having  delivered  an  court  had  a  right  to  give  an  opinion  on 
opinion,   is   admitted   in    his   anfwer,  the  law.     If  this  is  true,  the  judge  had 
pages  ii  and  13.     It  is  alfo  proved  by  an  equal    right  to  give  an   opinion  on 
teftimony    that  will   not    admit   of    a  the  facts ;  becaufe   the   jury   had  the 
doubt,  and  it  only  remains,  to  enquire  fame  power  to   decide  the  law  as  well 
into  the  reafons  of  the  judge,  for  de-  as  the  fact.     Once  eftablifh  this   doc- 
parting  from  the  univerfal  practice.    It  trine,  and  the  trial  by  jury  is  not  worth 
was  a  direct  violation  of   the  conftitu-  prefervation.     I   will   now  proceed  to 
tional  right  which  the  prifoner  had  fe-  the  third  pofition,  which  is    "  that  the 
cured  to  him.     But  it  is  infifted  on  by  judge  did  impofe  arbitrary  reftrictions 
the  judge,  that  the  cafe  had  before  been  on  the  counfel  for  Fries."    This  pofiti- 
decided  and  the   point  of  law   fettled,  on.  is  clearly  eftablifhed  by  the  teitimo- 
and  it  is  aiked,  "  whether   any    evil  ny  of  Mr.  Lewis  and  Mr.  Dallas.  Mr. 
could  refult  from  the  delivery  of  the  o-  Lewis,    declared  in  his  evidence,  that 
pinion  at  any  ftage  of  the  trial."     We  judge  Chafe  faid,   "  that  in  a  former 
do  not  charge  that  the  opinion  was  er-  trial,  great   wafte   of  time  had    taken 
roneous,  but    that   the  judge  decided  place  in  reading   common  law  autho- 
without  hearing  counfel,  and  prevent-  rities  and  Hecifions  under  the  ftatutes 
ed  the  counfel  from  being  heard,  there-  of  England,    before    their  revolution, 
by  depriving  the   prifoner  of  his  con-  and  alfo  the    ftatutes  of   the  United 
ftitutional  right.     If  this  conduct  was  States,  and  that  it  ihould  not  take  place 
correct,    what    would    be   the    confe-  again."     Let  me  bring  to  the  recollec- 
quences  ?  The  judge  might  pafs  final  tion  of  the  court,  the  delivering  of  the 
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opinion.     The  fcene  was  novel  to  all  law  of  treafon  before  the  revolution. 

the  bar  — the  whole  audience  witneffed  The  judge  Hates  that  he  prefumes  that 

a  new  fcene.     The  testimony   further  common    law    authorities,   could   not 

ftates,  that  the  judge  told  the  counfel  throw  anv  light  on  the  law  of  treafon. 

that  they  muft  addrefs  themfelves   on  But  Mr.  Lewis  ftates,   that  the  object 

the  law,  to  the   court,  and  not  to  the  they  had  in  view  was  not  to   fliew  that 

jury.     On  this  point,  I  confider  the  e-  the  courts  of  the   United  States  were 

vidence  of  the  counfel  conclufive.  For  bound  by  thofe  decifions,  but  to  (hew 

although  the  witnefTes  brought  forward  that  the   courts  in  England  had  fincc 

on  the  part  of  the  refpondent  do  not  re-  the    revolution    confidered  themfelves 

collect  this,  yet  their  want  of  recollec-  bound  by  the  decifions  before  the  re- 

tion  does  not  invalidate  the  teftimony  volution,  and  that  as   the  attorney    for 

of  creditable  witneffes.    I  muft  make  a  the  United  States  was  fuffcred  to  read 

diftinction  between  the   credibility  of  the  dicifions  of  the  courts  fince  the  re- 

witnefies;  and  the  credit  which  ought  volution,  they  wifhed  to  (hew  to  what 

t;>  be  attached  to  them  on  account  of  an  extent  conftructive  treafon  had  been 

their  relative  fituation,    The  teftimony  carried  before  the  revolution,  and  that 

given  by  the  counfel  for  Fries,  is  enti-  thofe  decifions   had  influence    on   the 

tied  to  more   weight  than  the  teftimo-  judges  who  made  decifions   after  the 

ny  of  the  other  witftefles  ;  becaufe  be-  revolution,  and  that  therefore  none  of 

ing,  interefted  in  die   cafe,  they  were  the  decifions  in  England  with  regard 

more    likely    to  obftrve    what   pafled.  to  treafon,  were  binding  on  the  courts 

On  this  ground,  Mr.  Lewis's  evidence  of  the   United  States.     This   was   an 

is  unfhaken.    He  felt  much  interefted,  object  of  importance  ;  but  the  counfel 

and  the    tranfaclion  made  a  deep  im-  were  deprived  of  this  right,  and  they 

preflipn  o:\  his  mind.  Taking  then  his  were  alio  told  that  they  muft  not  cite 

evidence  as  a  fact  not  difputed,    I   a  lie  the  ftatutes  of  the  United  States,   al- 

whether  the  reftrictions  were  not  un-  though  fome  of  the  witneffes  have  de- 

known   to   the   laws   and   inconfident  nied  this,  yet   Mr.  Lewis,   ftates   pofi- 

with  the  practice  of  the   courts.      All  tively,  that  this  was  done.     Is  it  then 

the  witneffes  declare  this.     Thefe  re-  confidered    to    be  jhe   ufages   of  our 

Uriel: ions  were  an  entire  prohibition  of  courts,  that  the  ftatutes  of  congrefs  are 

the  counfel  to  fpeak.  What  were  they  not  to  be  read  in  the  courts,    in  order 

to  fpeak  upon  ?  The  facts  were  admit-  to  (how  that  what  was  charged   to  be 

ted  on  all  hands  ;  a  former  trial   had  treafon,  was  only  fedition.     This  was 

taken   place  and  the  facts  were   efta-  a  direct   violation   of  the  right  of  the 

Blifhed,    The  judge  a ffigned  counfel  to  prifoner  and  of  the  counfel.     It   then 

the  accufed,  for  what  purpefe  I  cannot  remains  to  thew  that   the   conduct   of 

devife.     What  were   they   to    argue  ?  the  judge  could  not   fpring  from  any 

Were  they  to  argue  to  the  judge,  that  but  corrupt   motives   and  an  intention 

he  was  in  an  error  ?    This  was  a  raoc-  to  opprefs  Fries.     In    fupport  of  this 

kery  of  juftice. -The  judge    could  pofrtion,  I  beg  leave  to  lay  down   as  a 

not   prefume,  that   the  counfd  would  rule,  that  when  a    man    violates   the 

argue    the   cafe.     The    affignment  of  laws  of  his  country,  improper  motives 

counfel  muft  have  been   a  compliance  muft  be  prefumed,  and  it  refts  on  him 

with  form  and  not  fcr  the  purpofes  of  to  fhew  the  purity   of  motives    either 

juftice.     I  (hall  now  notice  an  exerti-  by  evidence  or  by  civcumftances.  The 

on  made  by  the   refpondent,  to  give  a  judge  fays,  that  if  he  were  mi  (taken  in 

coloring  to  the  object  which  the  coun-  the  law,  he  could  not  be  confidered  as 

fel  for  Fries,   had  in  view,  and   which  liable  to  punifhment.     Sir,  ignorance 

he  mult  have  known  they  had  in  view  of  the  law  cannot  be  offered  as  a  jufti- 

m  reading  decifions  in  England,  on  the  fication.     The  known  talents  of  the 
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refpondent  precludes  the  idea  that  he  was  completed,  the  opinion  had  been 
acted  from  ignorance.  In  the  cafe  of  delivered,  and  the  impreffions  made  on 
Fries,  he  had  no  precedent  by  which  the  minds  of  the  jury  ;  and  the  vith- 
he  could  have  acted.  No  inftance  has  drawing  of  the  opinion  anfwered  no 
been  offered  of  a  fimilar  conduct.  He  good  puvpofc.  As  well  might  the  judge 
relies  upon  the  proceedings  and  opini-  fay  after  having  fcattered  fire  brands 
on  of  the  circuit  court  previous  to  the  over  the  country,  that  he  ought  to  be 
fecond  trial  of  Fries.  I  aflc  why  the  forgiven,  becaufe  he' had  withdrawn 
refpondent  did  not  follow  the  practice  the  inftrument  that  firft  caufed  the  con- 
of  the  judges  who  fat  in  thofe  trials  to  flagration. 
which  he  alludes  ?  They  certainly  con- 
demn him.  The  counfel  all  ftate,  that  On  this  part  of  the  fubject,  the 
at  thofe  trials  they  were  permitted  to  counfel  felt  as  I  feel,  that  after  a  folemn 
cite  all  the  authorities  which  they  opinion  had  been  delivered,  in  thehear- 
wifhed,  and  to  argue  the  law  to  the  ju-  ing  of  the  jury,  that  the  offer  made  by 
ry  as  fully  as  they  thought  proper.  No  the  judge  was  a  mere  finejje  to  give  an 
opinion  was  delivered  before  the  coun-  appearance  of  fairnefs  in  the  tranfac- 
fel  were  heard.  Why  then  did  not  tion,  when  no  good  could  refult  from 
judge  Chafe  conform  to  the  practice  the  offer  to  Fries.  The  counfel  thought 
in  thofe  decifions,  on  which  he  relies  it  their  duty  to  abandon  the  defence, 
for  a  juflification  ?  I  leave  it  to  his  becaufe  the  ground  en  which  it  reded 
counfel  to  reconcile  this.  I  might  in  was  fnatched  from  under  them  by  the 
this  cafe  infift  that  the  judge  having  court.  And  here  let  me  notice,  that 
fuch  high  opinions  before  his  eyes,  lie  when  Mr.  Lewis  dated  that  he  con- 
muft  have  been  confident  that  he  was  ccived  that  their  withdrawing  from  the 
violating  the  laws  of  his  country,  when  defence  of  Fries  would  be  an  advar.- 
he  acted  in  oppofition  to  thofe  opini-  tage  to  him,  his  grounds  for  io  think- 
ons.  Let  me  merely  obferve,  that  the  ing  were,  that  they  couickbe  of  nofer- 
judge  muft  have  had  in  view  the  con-  vice  in  defending  him  after  the  con- 
viction of  Fries.  The  counfel  were  duct  of  the  cour't,  and  that  they  had 
affigned  merely  for  the  fake  of  form,  better  red  on  the  application  for  mer- 
The  day  of  trial  was  appointed.  In  cy. 
the  mean  time,  the  judge  makes  up  his 

opinion  :  the  prifoner  is  called  to  the  I  will  now  notice  a  ground  taken  by 
bar,  not  for  trial,  but  to  receive  fen-  the  judge  in  his  anfwer,  page  i  7,  which 
tence  ;  and  the  poor,  friendlefs  Fries,  is,  that  he  cannot  be  impeached  unlefs 
is  without  a  trial,  consigned  to  the  the  offence  be  an  indictable  one.  Iwill 
hands  of  the  unrelenting  executioner,  refer  to  the  expofition  which  I  attempt- 
Is  this  an  impartial  adminidration  of  ed  to  give  before  in  order  to  fhew  that 
judice  ?  No  fir,  it  is  not,  and  I  may  this  is  not  correct,  and  in  order  to  fhew 
fafeiy  charge  the  judge  with  having  that  they  are  feperate  and  didiuct  of- 
wilfully  violated  the  laws,  and  that  it  fences.  I  will  alfo  refer  to  known  and 
was  done  on  account  of  his  differing  edablifhed  authorities  in  England.  In 
in  political  fentiments  with  Fries,  and  2nd  Bacon',  abridgement,  and  Jacob's 
I  call  on  this  court  to  vindicate  the  Law  Dictionary,  it  will  be  found  that 
rights  of  the  people,  and  punifh  the  the  defence  of  the  judge  is  not  tena- 
violater  of  the  laws.  But  it  is  infided  ble.  I  have  now  finifhed  my  obferva- 
that  the  judge  on  the  next  day  with-  tion  on  the  fird  article,  and  feeling 
drew  the  opinion  which  he  gave  on  the  much  indifpofed,  I  (hall  fit  down,  in 
fird  day,  and  gave  full  liberty  to  the  order  to  fee  whether  the  court  will  ad- 
counfel  to  proceed  with  the  defence,  journ  either  for  a  i'hort  time,  or  until 
This  permiffion  came  too  late  i  the  act:  to-morrow. 
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The   court  adjourned   for  half    an  collect  it  ;  but  it  may  have  efcaped  his 

hour.  memory.     The  fa£l  mult  have  exilted 

unlefs  Mr.  Heath  told   a   wilful  falfe- 

The  court  havin*  again  met,  Mr.  Ear-  hood,   and  it  fhewed   a  determination 

ly    obferved  that    Air.  Campbell  was  fe  in  the  judge  to  punifh  Cullender. 
much  indifpofed,  as  to  render  it   impojfible 

for  him  to  proceed,  and  filiated  until  the         I  will  now  examine  the  grounds    of 

next  day  to  conclude  his  obferiations — af-  the  refufal  to  continue  the  cafe   upon 

ter  Jome  converjaiion,  the  court  adjourned,  the  affidavit. 

-^  When  the  defendant  was  called   to 

the  bar,  to  anfwer,  he  wiihed   to  have 

Thursday,  February  21.  his   cafe   continued,  and  for   that  pur- 

pofe  filed   an  affidavit,    ftating  the  ab- 

The  court  being  called  as  lifual.  fence  of   material   witneffes.     I    fhall 

contend    that  this  affidavit  was  fuffici- 

Mr.  Campbell,  in  continuation,  ent   to    continue  the    caufe.     The  de- 
fendant fworc  that  witneffes  who  were 

Mr.    Preftdent,   and   Gentlemen    of  the  abfent,  were  material  to  his  defence. 
Senate. 

On  this  fubjeft  I  will  take  the  liber- 

I  will  now  proceed  to   examine  the  ty  of  citing  a  fhort  cafe  on  the  fubjecl 

lecond  part  of  the  accufation,   which  of  continuance.     It    is  from    Fofter's 

relates  to  the  conduct  of  the  judge  at  Crown  Law,  page  2,    where  a  fpecial 

the  trial  of  Callender.    I  fhall  examine  commillion  had  ifTued  to  the  court   to 

the  articles  in  the  order  in  which  they  try  perfons  charged   with  the  crime  of 

took  place,  but  in  order  to  find  out  the  high   treafon,    and    upon    an   affidavit 

motives  of  the  judge,  let  us  advert  to  made  that  there  were  abfent  witneffes 

hi  •  conventions  previous  to  the  trial,  who  were  material,  the  court  granted 

The     intended    profecurion    was    fir  ft  fufficient    time  for   their   appearance, 

talked   of  at    Annapolis.     There    the  (Here  Mr.   Campbell   read  the    cafe) 

judge   is   found  with   the  book   in  his  From  this  cafe  it  will  appear,    that  in 

poflcffion,  and  declaring  that  he  would  England  an  affidavit  Gmilar  to  the  one 

punifh  Callender  if  there  was    an   ho-  filed  in  the  cafe  of  Callender  is  deem- 

neft  jury  in  the  flate  of  Virginia.  This  ed   fufficient   to    continue    the    caufe. 

is    proved  by   the   teftimony    of  John  But    the    affidavit   of    Callender    was 

Thompfon   Mafon,   is  uncontradicted  flronger  than  the  one  reported  in    Fol- 

and  will  not  admit  of  a  doubt.    In  the  ter.     Judge  Chafe  mull  therefore  have 

ftage  on  his  way  to  Richmond,  we  find  a£ted  contrary  to  the  laws  and  known 

the  judge  denouncing  the   defendant,  ufages  of  our  country.     But  the  judge 

After  the  indictment  was  found,  the  in   his  anfwer,  as  if   to  aggravate  the 

pannel  of  the  jury  is  prefented  to  him  ;  cafe,  has  introduced  a  train  of  fophif- 

he    enquires   whether   there    are    any  tical  reafoning  in  order  to  fhew  that  the 

creatures  called  democrats   on    it,  and  affidavit  was  not  fufficient,  inafmuch  as 

orders  them  to  be  flruck  oft'.     This  is  it  did  not  ftate  that  the  witneffes  could 

proved  by  the  teftimony  of  John  Heath,  prove    the    truth   of  all   the   charges, 

His  character  is  better  known  by  fome  and  that  therefore  Callender  muft  have" 

of  the  members  of  this  court  than  it  is  been   convicted.       Can   any    principle 

hy  me.     It  his   integrity    is    good   he  of  law  juitify    the   pofition,    that  the 

cannot  be  miftaken.     It   is  true,    the  defendant,  before  he  can   entitle  him- 

jOiaiihal  has  dated  that  he  does  not  re-  felf  to  a  continuance,  muli  prove  to  the 
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judge,  what   lie    expeded  to  prove  to 
\   the  jury  ?  I  hold  that  in  ordinary  ca- 
fes, it   is   fufficient  to   fhew   that   tie 
witnefTes   are  material  and  that   their 
attendance    can   be  procured.     In  the 
cafe  of  CaJIender  the  affidavit  did  fub- 
ftantially  ftate,  that  the  attendance  of 
the  witneflls  could  be  procured  at  the 
next  term.'    It  ftated  their  place  of  re- 
fidence,  and  that  they  could  not  be  pro- 
cured  at  that  term,  and  it  follows  "that 
he  muft  have  expeded  that  they  could 
attend   at  the  next  t=rm.     If  the  doc- 
trine contended  for  by  the  judge  is  cor- 
rect, the  pradice   of  continuing  cafes 
will  be   difcretionary  with    the°court, 
and  inftead  of  producing  any  falutary 
effed,  it  will  be  produdive  of  nothing 
but  mjufhee  and  oppreffion.  Not  once 
in  ten  thoufand  times  would  a  defend- 
ant be  able  to  have  his  cafe  continued. 
1  he  doctrine  is  dangerous  to  the  liber- 
ties of  the  people.   The  refufal  to  con- 
tinue the  cafe,  is  to  my  mind,  an  evi- 
dence of  the  fpiritby  which  the  judge 
was  actuated  during  the   whole  trial 
which  was  to  convict  Calender  ;  and 
he  was  determined  to  bear  down  all 
oppofitioa  to  this  favorite  objed. 

T  (hall  now  proceed  to  notice  the 
fecond  article  of  impeachment,  which 
relates  to  the  conduct:  of  the  judge  in 
overruling  the  objection  of  Mr.  Baffet 
the  juror. 


ded  on  the  book  called  the  «  Prcfped 
before  Us,"  and  he  therefore  had  form- 
ed an  opinion  againft   Callender,   and 
did    not  (land    indifferent.     But  even 
admitting  that  the  opinion  muft  be  de- 
livered as  well  as  formed,  ftil]  Mr.  Baf- 
fet was  difqualified   from   ferving,   for 
he  did  deliver  the   opinion    which  he 
had  formed,    in  the    prefence    of   the 
court,  and  was  clearly  as  much  a  form- 
ing and  delivering  an  opinion,  as  if  they 
they  had  been  done  at  the  fame    time. 
I  fee   no  difference  between  the  cafes. 
The  reafon  affigned  by  the  judge  for 
overruling  the  objection  of  Mr.  Baffet 
was,  that  he  had  not  formed  and  deliv- 
ered   an   opinion  upon  the  charges  in 
the   indictment.     Once    eftabliih   this 
doctrine,   and  (as  the  refpondenc  did) 
refjife   to   fuffer  the   indictment  to  be 
read  to  the  jurors,  and  no  juror  can  be 
difqualified.     In  third  Bacon's  abridge-' 
ment,  page  756,    it   is   exprefsly  laid, 
_<  That  if  a  juror  has  declared  any  opin- 
ion, or   done   any  thing  to  make  him 
not   indifferent   to    the   parties,  it  is  a 
principle  caufe  of  challenge.'      In  the 
cafe  of  Callender,  the  juror  had  made 
up  his    mind,    and  had    delivered  his 
opinion,  and  yet  was  {'worn  on  the  ju- 
ry.    If  jurors  are  to  be  allowed  to  ferve 
after  fuch  ads  as    thefe,    the    boalted 
trial  by  jury,  inftead  of  being  a  fhield 
for  innocence,  will  become  an   instru- 
ment of  oppreffion. 


In  examining  this  article,  I  fhall  en- 
deavor to  fhew  that  Baffet  was  an  ille- 
gal juror   on   two   grounds  :  firft    be- 
cauie  he  had  made  up  an  opinion  and 
was  not  indifferent,  and  fecondly,  that 
according  to   the  queftion  propounded 
by  the  judge  himfelf,  Mr.  Baffet  ough^ 
not  to  have  been   fworn   on  the  jury 
The   evidence  of  Mr.  Baffet  was  that 
he  had  feen  drafts  which   were   faid 
to  be  taken  from  the    «  Profpett  before 
Us,    and   had  formed  an  unequivocal 
opinion  that  they  came  under  the  fedi- 
tlon  law.   Baffet  clearly  knew  that  the 
indictment  againft  Callender  was  foun- 


I  have  I  think,  clearly  eftablifted  the 
pofition,    that  Mr.  Baffet   was   an   in- 
competent juror ;    what  excufe    then 
can  be  offered  for  his  objections  being 
overruled?  The   judge  "fays,   that   all 
men  had  made  up  their  opinions  againft 
fucb/"notorious  offenders  as  Callender, 
and  that  had  not  the  objections  of  Mr. 
Baffet  been  overruled,   that    it   would' 
have  been  impoffible  to  have  obtained  a 
jury.   But,  fir,  there  is  a  better  reafon, 
which  can  be   offered  for  the  condud 
of  the  refpondent.     He  had  determin- 
ed that  Callender  fhouIJ  be  convided, 
and  knowing  the  charader  and  poll 
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tics  of  Mr.  Ballet,  he  did  not  wifh  that 
he  fhould  be  excufed,  and  therefore 
overruled  his  objections. 

The  next  article,  relates  to  the  re- 
jection of  colonel  Taylor's  teftimony. 
I  muft  here  revert  to   the  fituation  in 
which   Callendcr   was   placed  by   the 
judge.     He  was  forced  to   trial   while 
his    material    witnefles   were    abfent. 
He  called  upon  a  perfou   to   give  evi- 
dence in  his  favour  ;  his  counfel  were 
made  to  reduce  their  queftions  to  writ- 
ing ;  and  the  judge  was  to  determine 
whether   the  evidence  went  to  prove 
the  truth  of  the  whole  charge.     Here 
were  the  ftrongefl:  marks  of  oppreffion, 
and  to  complete  all,   the  judge  deter- 
mined that  the  evidence  mould  not  go 
to  the  jury.     This  was  a  practice  un- 
known  to   our    courts  ;  a   judge  had 
never  before   undertook   to  determine 
the  extent  of  the   teftimony.     I  fhnll 
take   this   diflinction,    I  admit    that  a 
court  can  control   improper  queflions, 
but  they  have  no  right  to  decide  wheth- 
er   it    will  prove   the    whole    of    the 
charge  cr  not,  for  this   is  the  province 
of    the  jury    to    determine.     Of    this 
right,  judge  Chafe  deprived  the  jury  in 
the  cafe  of  Callendcr.     If  this  conduct 
is  correct,  the  trial  by  jury  is  a  phan- 
tom, and  we  may   well  recommend  to 
the  government  to  ftrike  off  this  incum- 
brance.    But  it  is  faid  that  judge  Grif- 
fin  concurred   in    this   decifion.     Sir, 
this  is  no  excufe  for  judge  Chafe. ;  fure- 
lv  he  cannot   reft   his    defence    on    fo 
weak  a  ground  as  the  one,  that  becaufe 
judge  Griihn  concurred,  that  he  muft 
be  innocent.     There   is   no   ftatute  of 
limitation  to   impeachments,  and  who 
can  fay  but  that  we  may  hereafter  call 
judge  Griffm  to  an  account ;  but  more 
than  probable  he  was  under  the  influ- 
ence of  judge  Chafe.     But  the  act  of 
compelling  the  counfel  to  reduce  their 
quetlions  to  writing,    was   the   act  of 
r  dge  Chafe  alone.     There   are   fome 
Ci'.es  where  queftions  may  be  ordered 
t  i  be  reduced  to  writing,  as   where   a 
Que'ltion  arifes  on  the  qucftion  itfelf  ; 


but  to  compel  counfel  to  reduce  their 
queliions  to  writing  in  order  to  deter- 
mine their  extent,  was  novel  to  every 
perfon,  and  was  a  part  of  that  perfc- 
cutin"  fpirit  which  was  manifefted 
daring  the  whole  courfe  of  th$  trial. 
How  could  the  judge  have  hit  upon  fo 
many  errors,  had  there  not  been  a  pre- 
determination to  convict  the  defend- 
ant ?  It  is  impolhble  that  the  errors 
could  have  been  other  than  inten- 
tional. I  need  not  dwell  longer  on 
this  part  of  the  charge. 


On  the  fourth  article  I  will  obferve, 
that  it  appeared  to  be  the  intention  of 
the  judge,  to  prevent  the  counfel  from 
exerting  themfelves  in  Callender's  fa- 
vour. 

Before  he  left  Anappolis,  he   declar- 
ed that  he  would  teach  the  bar  of  Vir- 
ginia, the  difference  between  the  liberty 
and  the  licentioufnefs  of  the  prefs.     In 
Richmond,  we  find  the  judge  carrying 
this  threat  into  effect.     He  treated  the 
counfel  for  Callender,  as  mufhrooms  of 
the  day,   and  in  derifion,  called  them 
»  boys  •"  in  the  whole  of  his  conduct 
towards  them  he  was  witty  and  fatyri- 
cal.     Sir,  the  rights  and  liberties  of  the 
citizen  are  too  ferious  to  be  a  fubject 
of  jeft.     The  conduct:  of  the  judge  was 
intended  to  turn  the  counfel  into  ridi- 
cule, but  the  injury  refulted  to  the  de- 
fendant, for  the  couifel  having  their 
character  at  (take,  withdrew  from  his 
defence,  and  he  was  condemned  with- 
out their  affiftance. 

I  will  briefly  notice  the  conduct  of 
the  judge,  as  charged  in  the  feventh 
article.  It  appears  to  be  ftrongly  mark- 
ed with  that  political  intolerance,  that 
the  whole  courfe  of  this  proceeding 
feemed  to  evince.  He  defcended  from 
the  dignity  of  his  office,  in  order  to 
procure  the  punilhment  of  a  perfon  of 
different  political  fentiments  from 
himfelf.  The  eighth  article  is  concern- 
ing a  fimiiar  conduct.  He  there  is 
charged,  and  the  charge  is  fubltantiat- 
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«d,  with  attempting  to  alarm  the  pub- 
lic mind  and  deftroy  the  confidence  of 
the  people  in  the  government.  Inftead 
of  a  perfon  of  different  political  fenti- 
ments  having  juftice  done  him  by  judge 
Chafe,  he  is  merely  brought  before 
him  for  the  purpofe  of  conviction.  Is 
this  a  character  fit  to  occupy  a  feat  on 
the  bench  ?  No,  he  is  not.  The 
dreams  of  juftice  ought  to  fiow  as  clear 
as  the  funbeams  of  the  morning.  A 
man  ought  to  come  before  the  court 
with  confidence  that  he  will  have  juf- 
tice. And  the  accufed  will  then  hear 
his  fentence  with  indifference.  The 
decifion  of  this  cafe  will  be  important, 
and  I  have  no  doubt  that  it  will  be  de- 
cided with  impartiality  to  the  people 
and  the  judge, 


Mr.  Clarke  rofe  and  faid, 
Mr.  Prefidaity 

I  will  make  a  few  remarks  upon  the 
fifth  and  fixth  articles,  in  order  that 
the  cafe  may  be  fully  opened.  In  a 
very  few  words  I  hope  I  (hall  be  able 
to  place  the  law  on  the  fubject,  in  that 
point  of  view  in  which  it  will  be  able 
to  ltand.  The  practice  under  the  law 
of  Virginia,  has  been  attempted  to  he 
proved  by  the  memory  of  counfel. 
That  is  too  erring  a  (tandard  for  us  to 
be  regulated  by.  The  procefs  is  gen- 
erally directed  by  the  court  and  the 
clerk,  and  this  accounts  for  the  feem- 
ing  difference  in  the  practice.  It  is 
admitted  that  the  procefs  iflued  againlt 
Callender  was  juttifiable  by  the  prac- 
tice of  other  ftates,  but  the  federal 
courts  fitting  in  Virginia,  are  exprefsly 
bound  by  the  laws  of  that  date,  which 
directs  that  in  all  cafes  not  capital,  "  a 
fummons  or  other  proper  procefs  (hall 


iflae."  If  we  attend  to  the  duty  of  the 
grand  jury,  we  fhall  find  a  clear  expofition 
of  the  words  other  "  proper  procefs." 
The  grand  jury  are  by  the  laws  of 
Virginia,  to  prefent  perfons  for  '<  mur- 
der, felony,  or  other  mifdemeanors." 
In  my  opinion  this  plainly  (hews,  that 
the  words  "  other  proper  procefs,"  ap- 
ply to  procefs  fimilar  to  a  fummons. 
It  has  been  faid  that  the  counfel  for 
Callenderrdid  not  fuggeft  this  law  of 
Virginia.  Mr.  Prefident,  the  counfel 
were  not  employed  when  the  procefs 
iffued,  and  had  nothing  to  do  with  it. 
But  whether  a  capias  or  a  fummons  is 
iflued,  the  law  exprefsly  orders,  that  it 
fliall  be  returnable  to  the  next  term. 
This  alfo  is  the  practice  in  the  courts 
in  England,  as  will  be  found  by  a  re- 
ference to  Hawkins.  If  it  were  not  the 
bufinefs  of  the  judge  to  have  known 
the  laws  of  Virginia,  he  was  bound  to 
know  the  laws  of  England.  Even  had 
he  looked  there,  he  would  have  fren 
that  a  venire  facias,  which  is  in  the  na- 
ture of  a  fummons,  is  the  proper  pro- 
cefs, and  that  it  is  returnable  to  the 
next  court.  But  the  judge  has  ftated, 
that  ignorance  of  the  law  is  excufeablc 
in  him.  Had  he  not  have  been  ac- 
quainted with  the  law  in  this  particu- 
lar, heought  not  to  have  proceeded  with 
fo  much  precipitancy.  On  Saturday- 
morning  the  prefentment  was  found, 
and  the  procefs  was  iflued  immediate- 
ly, without  even  Waiting  for  an  indict- 
ment. This  can  only  be  accounted  for 
by  the  fufpicion,  that  the  judge  had 
gone  to  Richmond,  with  a  determina- 
tion to  convict  Callender,  and  had  act- 
ed with  degradation  to  his  high  official 
ftation,  and  iflued  procefs  contrary  to 
law.  Having  thus  dated  the  law  on 
the  fifth  and  fixth  articles,  I  have  only 
to  obferve,  that  the  opening  of  the 
profecution  is  fully  clofed. 
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Friday,  February  22.  will  come  after  us  —when  aH  the  falfe 

glare  and  falfe  importance  of  the  times 

MR.  HoekiNSQN'S  SPEECH.  fhall  pafs  away — when  things  (hall  fet- 
tle down  into   a  ftate   of  placid   tran- 

Mr.  President,  quility,  and  lofe   that  buftling  motion 

which  deceives  with  falfe  appearances 
We  cannot  remind  you  and  this  ho-  — when  you,  mofl  honorable  fenators, 
rorable  court,  as  our  opponents  have  who  fit  here  to  judge,  as  well  as  the 
fo  frequently  done,  that  we  addrefs  ycu  refpondent  who  fets  to  be  judged,  fhall 
in  behalf  of  the  majefly  of  the  peo-  alike  reft  in  the  filence  of  the  tomb, 
pie — we  appear  for  an  ancient  and  in-  then  comes  the  faithful,  the  fcrutiniz- 
firm  man,  whofe  better  days  have  been  ing  hiftorian,  who  without  fear  or  fa- 
worn  out  in  the  fervice  of  that  coun-  vour  will  record  the  tranfaction  ;  then 
try  which  now  degrades  him,  and  who  comes  a  juft  and  impartial  pofterity, 
has  nothing  to  promife  you  for  an  ho-  who  without  regard  to  perfons  or  to 
norable  acquittal,  but  the  approbation  dignities,  will  decide  upon  your  deci-* 
of  your  own  confeiences  ;  we  are  hap-  fion — then,  I  trufi,  the  high  honor 
py  however  to  concur  with  the  honor-  and  integrity  of  this  court,  will  (land 
■able  managers  in  one  point ;  I  mean,  recorded  in  the  pure  language  of  de- 
the  importance  they  are  difpofed  to  ferved  praife,  and  this  day  will  be  re- 
give  to  this  caufe.  In  every  relation  membered  in  the  annals  of  our  land, 
nnd  afpedT:  in  which  it  can  be  viewed,  as  honorable  to  the  refpondent,  to  his 
it  is  indeed  of  infinite  importance.  It  judges,  and  to  the  juftice  of  our  coun- 
is  important  to  the  refpondent,  to  the  try. 
full  amount  of  his  good  name  and  re- 
putation, and  of  that  little  portion  of  We  have  hrard,  fir,  from  the  ho- 
happinefs  the  fmall  refidue  of  his  life  norable  managers  who  have  addreffed 
may  afford.  It  is  important  to  you,  you,  many  harfh  expreffions — I  hope, 
fenators  and  judges,  inafmuch  as  you  fir,  they  will  do  no  harm;  we  have  been 
value  the  judgment  which  pofterity  told  of  the  refpondent' s  "  unholy  fins," 
fhall  pafs  upon  the  proceedings  of  this  which,  even  the  heavenly  expiation  of 
day  ;  it  is  important  to  our  country  as  fincere  repentance  cannot  wafh  away  j 
(he  eftimates  her  character,  for  found,  we  have  been  told  of  his  volumes  of 
dignified  and  impartial  juftice,  in  the  guilt,  every  page  of  which  calls  loudly 
eyes  of  a  judging  world.  The  little,  for  punifhment.  This  fort  of  language 
bufy  vortex,  that  plays  immediately  but  purfues  the  fiimc  fpirit  of  afperity 
round  the  fcene  of  acTion,  confiders  and  reproach  which  was  begun  in  the 
this  proceeding  merely  as  the  trial  of  replication  to  our  anfwer.  —  But  we 
judge  Gliafe,  and  gaze  upon  him  as  come  here,  fir,  not  to  complain  of  a- 
thc  only  peri'on  interefled  in  the  refult.  ny  thing  ,  we  come  expecting  to  bear 
This  is  a  falfe  and  imperfect  view  of  and  to  forbear  much.  It  does  indeed 
the  cafe — It  is  not  the  trial  of  judge  feem  to  me,  that  the  replication  filed 
Chafe  alone — it  is  a  trial  between  him  by  the  honorable  manager  on  behalf  o£ 
and  his  country  •,  and  that,  country  is  the  houfe  of  reprefentatives  and  all  the 
as  dearly  interefted  as  the  judge  can  people,  carries  with  it  more  acrimony 
be,  in  a  fair  and  impartial  invetligati-  than  either  the  occafion  or  their  dig- 
on  of  the  cafe,  and  in  a  juft  and  ho-  nicy  demanded.  It  may  be  faid  they 
ncft  decifion  of  it.  There  is  yer  ano-  have  reforted  far  it  to  Englifh  prece- 
ther  dread  tribunal  to  which  we  fhould  dent,  and  framed  it  from  the  replica- 
not  be  inattentive — we  fhould  look  to  tion  filed  in  the  celebrated  cafe  of  War- 
it  with  folemn  irnpreffions  of  refpe£t —  ren  Haltings.  There  is  however,  no 
it  is  posterity — the  race  of  men  that  fimilarity  between  that  cafe  and  ours — 
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Precedents    might    have    been    found  ted  in  proof  of  ?.ny  fuch  acts  as  by  the 

more  mild  in  their  chara&er,  and  more  law  of  the   land   are  impeachable  of- 

adapted   to  the    circumft  inces  of  our  fences,   he  (lands  entitled   to    his   dif- 

cafe.     The  impeachment  of   Hifting's  charge  or  his    trial.     This  proceeding 

vms  not  inflamed  on  a  petty  catalogue  by  impeachment  is  a  mode  of  tri  il  cre- 

of  frivolous  occurrences,   more  calcu-  ated  and  defined  by  the  conflitutlori  of 

lated  to  excite  ridicule  than  apprehen-  our  country  ;    and  by  this  the   court  is 

fion,  but  for   the    aHedgecI  murder   of  concliifively  bound.      To  the  cn'nRitu- 

princes  and   plunder  of  empires.      If,  tion  then  we  mull  exclusively    look  to 

however,   the  choice  of  this  cafe,  as  a  dif.  over,  what  is,  or  is  not  impeachable* 

precedent    for  our    pleadings,   has  ex-  We  lhall  there  find  the  whole  procecd- 

pofed  us    to  fome   unpleafant  expreili-  ing  distinctly  marked   out;   and  ev  ry 

ons,  it  alio  furnilhes   to  us  abundance  thing,   designated  and  prop  r!y    dittri- 

of  confolation   and   hope. — There  the  buted,  n°ceffirv  in  the  conltruction  of 

molt  fplendid   talents   that  ever  adorn-  a  court  of  criminal   juriflittion — We 

ed   the  Britilh   nation  were  {trained  to     lhall  find — i.  Who   lhall   originate   or 

o 

their  utmolt  exertion    to  crufh  the  de-  prefent  an  impeachment — 2.  Who  lhall 

voted  victim  of  malignant  perfecution  try  it — 3.  For  what  offences  it  may  be 

— But    in   vain — The    item    integrity,  ufed — 4.   What  is   the  p  miihment  on 

the   enlightened   perception,   the    im-  conviction. —  The  firlt  of  thefe  points 

movable  justice  of  his  judges  flood  as  is  provided  for  in  the  2d   fecYidn  of  the 

a  barrier  between  him  and  deftruttion,  ill.  article  of  the  constitution,    where 

and  fafely  protected  him  from  the  fu-  it  is  declared,   that  "  the  hcufe  of  re- 

ry  of  the  (term.     So,  I  truit  in  God,  prefentatives  (hail  have  the  fole  power 

it  will  be  with  u:..  of  impeachment." —  This    power  cor- 

refponds   with  that  of  a  grand  jury  to 

In   England  the   impeachment  of  a  find  a  prefentment  or  indictment. — fn 

judge  is  a  rare  occurrence  ;  I  recollect  the   thi.d  fection  of  the  fame  article, 

but  two  in  hah  a  century — But  in  our  the  court  is  provided,  before  whom  the 

country,   boatting  of  its  fuperior  puri-  impeachment  thus   originated    (hail,  be 

ty  and  virtue,   and  declaiming  ever  a-  tried «  The  fenate  fhall  have  the  fole 

gainft  the  vices,  venality  and  corrupti-  power  to  try  all  impeachments."    And 

on    of    the    old   world,    feven  judges  the  fourth  fection  of  the  fecorid  article 

have   been   profecuted,  criminally,  in  points  out   and   defcribes  the  offences 

about  two  years — a  melancholy  proof,  intended  to   be  impeachable,    and  the 

either  of  extreme  and  unequalled  cor-  punilhment  which  is  to  follow  convic- 

ruption  in  our  judiciary,  or  of  itrange  tion  ;  iubject  to  a  limitation  in  the  3d. 

and  perfecutir.g  times  among  us.  fection  of  the  ill  article. 

The  firft  proper  object  cf  our  enquiry  Have  any  facts  then  b-en  given  in 

in  this  cale,  is  to  afcertain  with  proper  evidence  againlt  the  refpondent  which 

precision  what  ads  or  offences  of  a  pub-  makes    him- liable    to  be   proceeded   a- 

lic  officer  are   the  legal  objects  of  im-  gainlt  by  this  high  procefs  of  impeach- 

peachment.     This  queftion  meets  us  at  ment  ?    What  are  the  offences  ?    What 

the  very  threfliold  of  the  cafe.  If  it  uiall  is    the    constitutional     defcription     of 

appear  that   the    charges   exhibited  in  thofe  official  a£ts  for  which  a    public 

thefe  articles  of  impeachment  are  not,  officer  may   be    arraigned    before    this 

even  if  true,  the  comtitutional  fubjects  high  court.      In    the  4th.    feet,  of  the 

of  impeachment,  if  it   fhall  turn  out,  2d.  art.  of  the  constitution,  it   is   de- 

011    the    inveltigation,   that   the   judge  clared,   that  "  the  prefident,  vice  pre- 

has  really  fallen  into  error,  miftake  or  fident,   and  all  civil  officers  of  the  \J- 

indifcretion,  yet   if  he   Hands  acquit-  nited  States,  lhall  be  removed  from  ol~ 
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fiCt  on  impeachment  for,  and  convicti-  but  to  the  known  law   of  England  al- 
eri   of  treafon,  bribery  or  other  high  fo.     I  will  remind  you  of  a  cafe,  ftat- 
crimes    and  mifderheanors."     Treafon  ed  I   believe   in  the  elementary  books 
or  bribery  is  not  alledged  agair.ft  us  on  of  the  law,  in  which  it  is  faid,  that  if 
this  occafi'on  ;   our   offences  mull   not  a  judge  undertakes  of  his  own  au^ho- 
come  under  the  genera!  defcription  of  rity  to  change  the  mode  of  punifhrnent 
"  high  crimes  and  mifdemeanors,"  or  prefcribed  by  law  for  any  crime,  he  is 
we  are  r.ot  impeachable  by  the  confti-  indictable  :    fur    instance,     mould    he 
tutio .:  of  the  United  States.     I  offer  it  fentence  a  man  to  be  beheaded  where 
;.s  a  pofition,  I  fhall  rely  upon  in  my  ar-  the  law  directed  him  to  be  hanged,  the 
giiment,  that  no  judge  can  be  impeach-  judge  is  guilty  of  murder,  and  may  be 
td  and  removed  from  office  for  any  act  accordingly    ifidicted.     When,    f:r,    I 
or  offence  for  which   he  could  not  be  contend  that  in  order  to  fuftain  an  im- 
indicted.  It  mufl  be  by  law  an  indict-  peachment,  an  offence  muft  be  proved 
able  offence.     One  of  the    gentlemen  upon  the  refpondent  which  would  fup- 
indeed"  who  conduits  this  profecution  port  an  indictment,  1  do  not  mean  to 
(Mr.  CampbeH,) contends, for  the  reverfe  be  underftood  as   admitting  that    the 
of  this  proportion,  and  holds  that  for  convert  of  the  proportion  is  true  ;  that 
fuch  official  acts  as  are  the  fubjeot  of  is,  that  every  act  or  offence  is  impeach- 
impeachment  no  indictment  will  he  or  able  which  is  indictable — far  from  it  ■ 
can  be   maintained — For,  fays   he,  it  a  man  may  be  indictable  for  many  vi- 
would  involve  us  in  this  monftrous  op-  olacions  of  pofitive  law,  which  evince 
predion   and    abfurdity,    that  a    man  no  malamens,  no  corrupt  heart,  or  in- 
might  be  twice  puniihed  for  the  fz.-m  tehtion,  but  which   could  not  be   the 
offence;  once    by   impeachment,  a:id  ground   of  impeachment.     I   will  in  - 
then  by  indictment — and  fo  moft  fure-  fiance  the  cafe  of  an  affault,  which  is 
ly  he  may  ;  and  the  limitation  of  the  an  indictable  offence,  but  will  not  fure- 
punifijment  on   impeachment  t  ikes  a-  ly  be  pretended  to  be  an  impeachable 
way  the   iuj.uft.ice   and   oppreffion  the  offence  for  which  a  judge  may  be  re- 
gentleman   dreads  :    a     flight    atten-  moved  from  office.    It  is  true  that  the 
tion  to  the  fubjeel;  will  fhew  the  falla-  2d.  fee.  of  the  ift.  article,  which  gives 
cy  of  this   gentleman's    doctrine.     If  the  houfe   of   reprefentatives  the   fole 
the  abfurdity  and   oppreiikm  he   fears  power   of  impeachment,   does   not   in 
will  really  enfue,  oh  indicting   a   man  terms  limit  the  exercife  of  that  powei:; 
i   r  me  fame  offence  for  which  he  has  but  its  obvious  meaning  is,  not  in  that 
been  already  impeached,  they  rauft  be  place,  to   defcribe  the   kind    of    afts 
charged  to  the  conftitu  tion  itfelf  5  which  which  are  to  be  fubjecls  of  impeach- 
in  the   3d.   fection  of  the  lit.  article,  ment.  but  merely  to  declare  in   what 
after  limiting  the  extent  of  the  judg-  branch  o:  the  government  it  fhall  com- 
m<  lit,  in  caies  of  impeachment,  goes  menee.     The  houfe  of  reprefentatives 
on  to  declare,  that  "  the  party   con-  has  the  power   of  impeachment,   but 
vidied     fhall     ncverrhelefs     be     liable  for  what  they  are  to  impeach,  in  what 
aud  iubject  to  indictment,  trial,  judg-  cafts  they  may  exercife    this  delegated 
rnent    and    punifhrnent    according  to  power,  depends  on  other  parts  of  the 
law."  The  idea  of  the  honorable  ma-  conltitution,  and  not  on  their  opinion, 
nagcr    is,  that  for   acts   done    in  the  whim  or  caprice.     The  whole  fyilem 
couife  of  official   duty,  a   judge  muft  of  impeachment  mud  be  taken  toge- 
be  proceeded  againl!  exclusively  by  im-  ther,  and  not  in  disjointed  parts;   and 
peachment;   and   that   no   indictment  if  we  find  one  part  of  the  conftitution 
will  lie  in  fuch. a. cafe.     The  incorrect-  declaring  who  fhall  commence  an  im- 
nefs   of  this  notion   appears    not  only  peachment,   we    find  other  parts  of  it 
from  a   reference  to   the  conflituiion,  declaring  who  fhall  try   it,  and   what 
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sicts   and  what  pcrfons  are  conftituti-    i( miftfeattieanors" — the  repetition  cf  this 

onal  Subjects  of  this  mode  of  tnal. —    adjective,   would  have  injured  the  har- 

The  power  of  impeachment   is  with    mony  of  the  Sentence,  without  &djing 

the  houfe  of  reprefentatives  ;  but  only    any  thin^    to    its    perfpicuity.     How 

for  impeachable  offences  :  they  are  to  pro-     could  this   be    in   common    parlance? 

ceed   againlt   the  offence   in   this  way    Suppofs  it  mould  be  faid  that  at  this  tri- 

when  it  is  committed,  but  not  to  create    al,  there  are  attending  many  ladies  and 

the  offence,  and  make  any   act  crimi-    gentlemen  ;  would  it  be  doubted  that 

nal  and  impeachable  at  their  wiSh  and    the  adjective  "many"  applies  to  gen- 

pleafure.  What  is  an  offence  is  a  quef-    tlemen  as  well  as  ladies,  although  not 

tion  to  be   decided  by  the  conftitution    repeated  ? — or  if  there  is  any  thing  pe- 

and  the  law,  not  by   the  opinion  of  a    culiar  in  this  reSpect,    in    this    word 

{ingle   branch  of  the  legiflature  ;  and    "  high"   I   will  fuppofe  it   were  faid, 

when  the  offence  thus  defcribed  by  che    that  among  the  auditors  there  are  men 

conftitution  or  the  law  has  been  com-    of  high  rank  and  Station  ;  would  it  not 

muted,  then  and  not   until  then,  has    be  as  well  underftood  as  if  it  were  faid, 

the  houfe  of  reprefentatives  power  to    that  men  of  hish  rank   and  hisrh  ft  a- 

impeach  the  offender.     So  a  grand  ju-    tion  are  here  ?  there   is  furely  no  dif- 

ry  poffeffes  the   fole  power  to  indict,    fcrence.     So  in  the  conilitution  it  is 

but  in  the  exercife  of  this  power  they     faid,  that  "a  regular  Statement  and  ac- 

are  bound  by  pofnive  law,  and  do  not    count  of  the  receipts  and  expenditures 

affume  under  this    general   power   to    of  all  public  money,  (hail  be  publifhed 

make  any  thing  indictable  which  they    from  time  to   time."     Is  not   the    ac- 

might   difapprove  •  if  it   were  fo,  we    count  to  be  regular  as  wei:  as  the  ftate- 

fhould  indeed  have  a  ftrange,  unfettled    ment  ?  I  mould  have  deemed  it  unne- 

and   dangerous  penal    code. — No  man    ceffary  to  have  Spent  a  wcrd  on  fo  plain 

could  walk  in  fafety,  but  would  be  at    a  point,   had   I   not  "understood  that  a 

the  mercy  of  the  caprice  of  every  grand    difficulty  would  probably  be  made  upon 

jury   that    might  be   Summoned  ;  and    it.     If  my  conftruction  of  this  part  of 

that  would  be  crime  to-morrow,  which    the  conftitution  be    not  admitted,  and 

is  innocent  to-day.  the  adjective  "high,"  be  given  exclu- 

What  part  of  the  conftitution  then,     fively    to    "crimes"     and     denied    to 

declares  any  of  the  acts  charged  and    "  mifdeameanors,"  this  fl range  abfurd- 

proved  upon  judge  Chafe,  even  in  the    ity  muff,  e'nfue.     That  when  an  officer 

worfe  aSpect,  to  be  impeachable.     He    of  the  government  is  impeached  for  a 

has  not  been  guilty  of  treafou  or  bribe-    crime,  he  cannot  be  convicted  unlefs  it 

ry  ;    he  is  nc  charged   with   them —    proves  to  be  a  high  crime  ;   but  he  may 

Has  he  then  been  guilty  of  li  other  high    nevertheless  be  convicted  of  a  mifde- 

crimes  and   mi f demeanors."     In    an  in-    meanor  of  the  molt  petty  grade. 

itrument  fo  facred  as  the  conilitution, 

I  prefume,  every  wcrd  muft  have  its  Obferve,  fir,  the  crimes  with  which 
full  and  fair  meaning  •,  it  is  net  then  thefe  "  other  high  crimes  and  mifde- 
only  for  crimes  and  mifderneanors  that  meanors,"  are  claffed  in  the  conftitu- 
a  judge  is  impeachable,  butir  mult  be  tion,  and  we  may  learn  Something  of 
for  high  crimes  and  mifderneanors  ;  a!-  their  character.  They  ftand  in  con- 
though  this  qualifying  adjective  "high"  nettion  with,  treafon  and  bribery,  tried 
immediately  precedes  and  is  directly  in  the  fame  manner  and  Subject  to  the 
attached  to  the  word  crimes^  yet  from  fame  penalties  ;  but  if  we  are  to  loofe 
the  evident  intention  of  the  conflitu-  the  force  and  meaning  of  the  word 
tion,  and  upon  ajuft  grammatical  con-  high  in  relation  to  mifderneanors,  and 
ftruction,  it  mult  be  aifo  applied  to    this  description  of  offence  muft  be  gov^ 
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erned  by  the  mere  meaning  of  the  term  fane  fwearing  on  the  bench,  what  he 
MmifHemeanors,"  without  deriving  any  heid  to  be  objects  of  impeachment  and 
grade  from  the  adjective,  ftill  my  po-  not  of  indictment.  I  do  not  defire  to 
fition  remains  unimpaired  ;  that  the  impof?  my  opinions  on  this  court  as 
oif  nee  whatever  it  is  which  is  the  of  any  value  •,  but  furely  I  could  not 
ground  of  an  impeachment,  mult  be  hefitate  to  fay,  that  both  of  the  cafes 
fuch  a  one  as  would  fupporr  an  indiit-  put  by  the  gentleman,  would  be  in- 
pient.  "  Mifdemeanor"  is  a  legal  'and  dictabie.  Is  there  not  known  to  us  a 
technical  term,  well  underftood  and  clafsofoffenc.es,  not  provided  for  in- 
defined  in  law,  and  in  the  conttruc-  deed  by  the  letter  of  any  ftatute,  but 
tion  of  a  legal  inftrument,  we  mult  give  what  came  under  that  general  proter- 
towordstheir  legal  fignifica'tions ;  amif-  tion  which  the  law  gives  to  virtue,  de- 
demeanor,  or  a  crime,  for  in  [heir  jult  cency.and  morals  in  fociety.  Any  a£t 
jpropet  acceptation  they  are  fynbnimous  which  is.  contta  bdrios  tnbres,  is  indicta- 
terms,  is  an  ad:  committed  or  omitted,  ble  as  fuch  •,  and  it  is  fo,  not  by  x&t  of 
in  violation  of  a  public  {aw,  either  for-  congrefs,  but  by  the  pure  and  whole- 
bidding  or  commanding  it.  By  this  fome  mandates  of  that  common  law, 
ttlt,  let  the  condu£t  of  the  refpondent  which  fome  men  wculd  madly  drive 
Le  tried,  and  by  it,  lei  him  Hand  julti-  from  our  jufitprudence,  but  winch  I 
tied  or  condemned.  molt  fincerely  pray  may  live  forever. 

Does  not  fir,  the  court,  provided  by  If  j  am  corrca  in  my  pofition,  that 
the  constitution  for  the  trial  of  an  im-  nothing  ;3  impeachable  that  is  not 
p^achment,  give  us  fome  idea  of  the  alfo  i„didable-5  for  what  acts  then 
grade  of  off.  rices  intended  tor  its  juris  m,,v  a  man  be  ;nc]ickd  ?  May  it  be  on 
cl.£t:on.  Look  around  you,  fir,  upon  thc'm  re  caprice  or  opinion  of  any  ten, 
this  awful  tribunal  pi  ju  ice,  is  it  nor  tWi:nty,  or  one  hundred  men  in  the  corn- 
high  and  dignified,  colletting  within  munity  .  or  muIi  jt  not  be  on  fome 
itielf  the  juitice  and  majefty  of  the  k.lowll  jaw  of  the  fociety  in  wJjich  he 
American  people  *  Wasfuch  a  court,  refides  ?  1  mutt  unquellionable  be  for 
created  ?  Does  ftich  a  court  fit  to  lean  iome  offence,  either  of  omiftion  or 
and  to  pumfh  petty  errors  and  indif-  cbmmiffiou  againft  fome  ftatute  of  the 
cretions,  too  m'fignificant  to  have  a  UniUul  States;  or  fome  ftatute  of  a 
name  in  the  penal  code,  too  paltry  for  p;irtjf,u|ar  flare  ■  or  againft  the  provi- 
de notice  of  a  court  of  quarter  ief-  fcons  0f  lhe  common  |aw.  Againft 
/ions?  This  is  indeed  employing  an  which  of  tnefe  has  the  refpondent  of- 
elephant,  to  remove  an  atom  too  mi-  fc,iuied  ?  W,hat  law  of  any  of  the  def- 
inite for  the  grafp  of  an  inJTe&.  Is  cr.puons  I  have  mentioned,  has  he  vi- 
tl*  fehate  of  the  United  States,  fclemn-  olated  ?  Bv  what  is  he  to  bs  judged, 
xy  convened  and  held  together  in  the  bv  vvhat  is  he  to  be  j^ftified  or  con- 
prefence  of  the  nation,  to  fix  a  ftand-  demned,  ;;  im  by  fome  known  ]aw  0f 
ard  of  pohtenefs  in  a  judge,  and  mark  the  countrv  ?  aml  |f  no  fuch  law  is 
the  precincts  ot  ajuriicUl  decorum  ?  brought  upon  his  cafe,  if  no  fuch  vio- 
lation riles  on  this  day  of  trial  in  judg- 

The  honorable  gentleman  who  op  n-  merit  againft  him.,  why  ftands  he  here  at 

ed   the  pr.ofebuti.on,    (Mr.    Randolph;)  this  bar  as  a  criminft  ?   Whom  has  he 

feas contended  for  a  contrary  doctrine,  ofienj  d?  The    houfe   of    reprefenta- 

a«d   ho!  Is  that   many,    things    are   im-  fives — And  is  he  impeached  for  this  ? 

^ejch  :bi  :    winch    are    not    indidtable.  I  maintain,  as  a    molt    important  and 

io    dudrate  Ins  principle,  he  ftated  the  indifpenf.ible  principle,    that    no    man 

■-    i..s  ot  Habitual  tirunkennefs  and  pio-  ihould  be  criminally  accufed,  no  roan 
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<an  be  criminally  condemned,  but  for 
the  violation  of  fome  known  law  by 
which  he  was  bound  to  govern  hirw- 
fctf. 

Nothing  is  fo  necefTarv  to  iuftice  and 

o  J        t  J 

to  f.ffety,  than  that  the  criminal  code 
fhou  d  be  certain  and  known.  Let  the 
judge  as  well  as  the  citizen,  precifely 
know  the  pa:h  he  is  to  walk  in,  and 
what  he  may  or  may  not  do  ;  let 
not  the  fword  tremble  over  his  uncori- 
lcious  head  or  the  ground  be  fpread 
withquickfands  and  dettruction, which 
appears  fair  and  harmiefs  to  the  eye  of 
the  traveller.  C«in  it  be  pretend, a 
there  is  one  rate  of  juliice  for  a  judge, 
and  another  for  the  private  citizen  ; 
and  that  while  the  latter  is  protected 
from  furprife,  from  the  malice  or  ca- 
price of  any  man  or  body  of  men,  a. id 
can  be  brought  into  legal  jeopardy  only 
by  the  violation  of  laws,  before  made 
known  to  him,  the  former  is  to  be  ex- 
poled  to  punishment  without  knowing 
his  offence  ;  and  the  criminality  or  in- 
nocence of  his  conduct,  is  to  depend 
not  upon  the  laws  exifting  at  the  time, 
but  upon  the  opinions  of  a  body  of 
men,  to  be  collected  four  or  five  years 
after  the  tran faction.  A  judge  may 
thus  be  impeached  and  removed  from 
office,  for  an  art  ftrictly  legal  when 
none,  if  any  houfe  of  representatives 
for  any  indefinite  time  after  (hall,  for 
any  reafon  they  may  act  upon,  choofe 
to  confider  fuch  act  improper  and  im- 
peachable'. 

The  conltitution,  fir,  never  intend- 
ed to  lay  the  judicurv  thus  proitrate  at 
the  feet    of    the    houfe  of  reprefentn- 

-tives,  the  dives  of  their  will,  the  vic- 
tims of  their  caprice.  The  judiciary 
mult  be  protected  from  prejudice  and 
varying  opinion,  or  it  is  not  worth  a 
farming.  Suppofe  a  grand  jury  fhould 
make  a  prcientment  againit  a  man, 
itating,  that  molt  truly  he  had  violated 
no  law  or  committed  any  known  of- 
fence ;   but  he   had  violated  their   no- 

•  tions  of  common  fenfe,  for   this  very 


flandard  of  impeachment  the  gentle- 
man who  opened  gave  us  ;  he  had 
Chocked  their  nerves  or  wounded  their 
fenfibihty.  Would  fuch  a  presentment 
be  received  or  liitened  to  for  a  mo- 
moment  ?  No  fir ;  and  on  the  fame 
principle,  no  judge  ihould  be  put  in 
jeopardy,  becaufe  the  common  fenfe  of 
one  hundred  and  fifty  men  may  have 
been  (hocked  by  his  conduct,  or  their 
notions  of  propriety  dilturoed.  The 
common  fenfe  of  fome  other  one  hu  \- 
dred  and  fifty  men  might  approve  what 
is  thus  condemned,  and  the  rule  of 
right,  the  objects  of  punifhment  or 
praifes  would  thus  (hift  about  from  day 
ro  day.  Are  we  to  depend  upon  the 
houfe  of  reprefentatives  for  the  inno- 
cency  or  criminality  of  our  conduit  ? 
Can  they  create  offences  at  their  will 
and  pl-afure,  ind  declare  that  to  be  a 
crime  in  1804  which  was  only  an  in- 
-difcretion  or  pardonable  error,  or  per- 
haps, an  approved  proceeding  in  1800. 
Il  this  gigantic  houfe  of  reprefentatives 
by  the  ufual  vote,  and  in  the  ufual  form 
of  legiil  uion,  were  to  direct  that  any 
act  heretofore  not  forbidden  by  law, 
Ihould  hereafter  become  penal,  'this 
declaration  of  their  will  would  be  a 
mere  nullity,  would  have  no  force  or 
effect,  unleis,  duly  f  mctioned  by  the 
concurrence  of  the  feuate  and  the  ap- 
probation of  the  prefident.  Will  they 
then  be  allowed  in  the  exercife  of  their 
power  of  impeachment,  to  create 
crimes  and  inflict  the  mod  ferious  pen- 
alties on  actions  never  bstore  futpected 
to  be  criminal,  when  they  could  not 
have  fwelled  the  fame  act  into  an  of- 
fence in  the  form  of  a  Lw.  If  this  be 
truly  the  cafe,  if  this  power  of  im- 
peachment irny  be  thu«  extended  with- 
out limit  or  control;  thc".i  indeed  is  eve- 
ry valuable  lioerty  proltrated  at  the 
feet  of  this  omnipotent  houfe  of  re- 
prefent  itives — and  m  .y  God  preferve 
us.  The  prefident  may  approve  and 
fign  a  law,  or  may  make  an  appoint- 
ment which  to  him  may  feem  prudenc 
and  beneficial,  and  it  may  be  the  gen- 
eral, nay  the  uaiverfal  femiment  that  it 
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is  fo,  and  it  is  undeniable  that  no  law 
is  violated  by  the  act  ;   but  fome  four 
or  five   years   hence  there    comes    a 
houfe  of  reprefentatives,    whofe  com- 
mon  fenfe    is   constructed   on   a  new 
model,  and  who  either  are  or  affect,  to 
be,  greatly  fhocked  at  the  attrocity  of 
this  "act.     The  prefident  is  impeached. 
In  vain  he  pleads  the  purity  of  his  in- 
tention, the  legality   of   his  conduct ; 
in  vain  he  avers  that  he  has  violated  no 
law  and  been  guilty  of  no  crime.     H* 
will  be  told,  as  judge  Chafe  now  is,  that 
the  common  fenfe  of  the  houfe   is  the 
ftandard  of  guilt,  and  their  opinion  of 
the  error   of    the  act:,   :onclufive  evi- 
dence of   corruption.    We  have  read, 
fir,  in  our  younger  days,  and  read  with 
hoiror,  of  the   Roman  emperor,  who 
placed  his  edicts  (o  high  in  the  air  that 
the  keeneft  eye    could    not   decypher 
them,  and    yet    fevercly   punifhed  any 
breach  of  them.     But  the  power  claim- 
ed by  the  houfe  of  representatives   to 
make  any  thing  criminal  at  their  p!ea- 
fure,  at   any   period    after   its    occur- 
rence, is  Den  ihoufand  times  more  dan- 
gerous, more  tyrannical,  more  fubver- 
five  of  alt  liberty  and  fafcty.     Shall  [ 
be  called  to  heavy  judgment  now,   for 
an  act  which,  when  'done  was  forbid- 
den by   no    law    and  received   no  re- 
proach, becaufe  in   a  courfe  of  years 
there    is   found  a    fet  of  men,  whofe 
common    fenfe  condemns    the  deed  ? 
The  gentlemen  have  referred  us  to  this 
ftandard,  and  being  under  the  neceffity 
to   acknowledge    that   the   refpondent 
has  violated  no  law  of  the  community, 
they  would,  on  this  vague  and  danger- 
ous ground  accufe,  try,   and  condemn 
him.     The  code  of  the  Roman  tyrant 
was  fixed  on  tke  height   of  a  column 
where    it   might  be    under itood  with 
fome    extraordinary    pains  ;  but  here, 
to  be  fafe,  we  mult  be  able  to  look  in- 
to years  to  come,  and  to  forefee  what 
will  be  the  changingopinions  of  menon 
points   of  decorum  and  propriety  for 
years  to  come.  The  rule  of  our  conduct 
by  which  we  are  to  be  judged  and  con- 
demned,  lies  buried  in  the  bofom  of 


futurity,  and  in  the  minds  and  opin- 
ions of  men  unknown,  perhaps  un- 
born. 

The  pure  and  upright  adminiflration 
of  juftice,  fir,  is  of  the  utmoft  impor- 
tance to  any  people — The  other  move- 
ments of  government  are   not  of  fuch 
univerfal  concern — Who  fhall  be  pre- 
fident or  what   treaties  or   general  Sta- 
tutes  fhaSl  be   made,  occupies  the  at- 
tention of  a  few  bufy  politicians  •,  but 
thefe  things  touch  not,  or  butfeidom, 
the  private  interefh  and    happinefs  of 
the  great    mafs   of  the    community — 
But  the    fettlement  of  private  contro- 
verfies  •,     the     adminiflration    of    law 
between  man  and  man  ;  the  diftribu- 
tion  of  juftice  and  right  to  the  c'.tizen 
in    his  private    bufinefs  and  concern, 
comes  to    every    man's   door,  and    is 
eiTential  to  every  man's  profperity  and 
happinefs— Hence  I  coniider  the  judi- 
ciary of  our  country   molt   important 
among  the  branches  of  government,  and 
its    purity    and    independence    of  the 
molt  interefting    conlequence  to  every 
fpan — WhiHl  it  is  honorably  and  fully 
protected  from   the  iniluence  of  favor 
or  fear  from  any  quarter,  the  fituation 
of  a  people  can  never  be  very  uncom- 
fortable  or  unfafe  ;  but    if  a  judge  is 
forever  to  be  expofed   to  profecutions 
and  impeachments  for  his  official  con- 
duct on  the  mere   fuggeflions   of  ca- 
price and  to  be  condemned  by  the  mere 
voice  of  prejudice,  under  the  fpecious 
name  of  common    fenfe,  can   he  hold 
that    firm  and   Heady    hand  his  high 
functions  require— no  ;  if  his  nerves 
are    of  iron  they   mult    tremble  in   fo 
perilous  a   fituation— In   England   the 
complete  independence  of  the  judicia- 
ry has  been  confidcred,  and  has   been 
found,  the   belt  and    furcft   fafeguard 
of  true   liberty,    fecuring    a   govern- 
ment of    known   and   uniform    laws, 
acting  alike  upon  every   man — It  has 
however  been   fugg'-lted    by  fome  of 
our    newfpaper     politicians,    perhaps 
from  a   higher   fource,  that  although 
this  independent  judiciary  is  very  ae- 
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ceTiary  in   a  monarchy  to    protect   the  turn  to  reflection  and  juftice,  if  pal- 

ptople  from  the  oppreffion  of  a  court,  fion   is  not  kept  alive  and  excited  by 

vet  that,  in  our  republican  institution^  artful  intrigue  ;  but  while  the  fit  is  on, 

the  fame   reaforis    for   it  do  not  exift ;  their   devastation  and   cruelty  is  more 

that   it  is  indeed  inconfiftent  with  the  terrible  and  unbounded  than  the  moft 

nature    of  our   government    that   any  monftrous  tyrant.     It  is  for  their  own 

part  or  branch  of  itfhouktbe  indepen-  benefit  and  to  protect  them  from  the 

dent   of  the    people   from   whom  the  violence  of  their  own  paffions,   that  it 

power  is  derived  ;  and  as  the  houfe  of  is  effential  to  have  fome  firm,  unfhaken 

reprefentatives  come    molt  frequently  independent   branch    of    government, 

from  this  great  fource  of  power,  they  able  and  willing  to  refift  their  phrenzy  ; 

claim  the  beft   right    of  knowing  and  if  we  have  read  of  the  death  of  Senec- 

expreffing  its  will  ;  and   of  courfe  the  ca  under   the  ferocity  of  a  Nero  ;    we 

right   of  a    controling   influence   over  have  read  too  of  the  murder  of  a  So- 

the  other    branches — My   doctrine    is  crates,  under  the  delufion  of  a  repub- 

precifely  the  reverfe  of  this — If  I  were  lie.    An  independent  and  firm  judicia- 

called    upon  to    declare   whether  the  ry    protected    and    protecting    by  the 

independence  of  judges  were  more  ef-  laws,  would   have    (hatched    the    one 

fentially  important  in  a  monarchy  or  a  from  the  fury  of  a  defpot,  and  preferv- 

republic,  I  fnould  certainly  fay,  in  the  ed  the  other   from  the   madnefs  of  a 

hitter,    all    governments    require,     in  people, 
order  to  give  them   firmnefs,  Stability 

and  character,  fome  permanent  prin-  I  have  confidered  thefe  obfervations, 
ciple ;  fome  fettled  eftablifhments —  on  the  neceffary  independence  of  the 
The  want  of  this  is  the  great  deficicn-  judiciary,  applicable  and  important  to 
cy  in  republican  inftitutions ;  nothing  the  cafe  before  this  honorable  court, 
can  be  relied  upon  ;  no  faith  can  be  to  repel  this  wild  idea,  that  a  judge 
given  either  at  home  or  abroad  to  a  peo-  may  be  impeached  and  removed  from 
pie  whofe  fyftems  and  operations  and  office,  although  lie  has  violated  no  law 
policy  are  conftantly  changing  with  of  the  country,  but  merely  on  vague 
popular  opinion  ;  if  however  the  ju-  and  changing  opinions  of  right  and 
diciary  is  (table  and  independent  ;  if  wrong  ;  propriety  and  impropriety  of 
the  rule  of  juftice  between  men  refts  demeanour.  For  if  this  is  to  be  the 
on  permanent  and  known  principles,  tenure  on  which  a  judge  holds  his  of- 
it  gives  a  fecurity  and  character  to  a  fice  and  character  ;  if  by  fuch  a  (tan- 
country  which  is  abfolutely  neceffary  in  dard  his  judicial  conduct  is  to  be  ad- 
its intercourfe  with  the  world,  and  in  judged  criminal  or  innocent,  there  is 
its  own  internal  concerns.  This  inde-  an  end  to  the  independence  of  our 
pendence  is  further  requifite  as  a  fecu-  judiciary — In  oppofition  to  this  reafon- 
rity  from  oppreffion.  Hiftory  demon-  ing,  I  have  heard  (notfrom  the  honora- 
itrates  from  page  to  page,  that  tyran-  ble  managers)  a  fort  of  jargon  about 
ny  and  oppreffion  have  not  been  con-  the  fovereignty  of  the  people  ;  and 
fined  to  defpotifms,  but  have  been  free-  that  nothing  in  a  republic  (hould  be 
]y  exercifed  in  republics  both  ancient  independent  of  them — -No  phrafe  in 
and  modern  ;  with  this  difference  j  our  language  is  more  abufed  or  mifun- 
that  in  the  latter  the  oppreffion  has  derltood  ;  the  juft  and  legitimate  fo- 
fprung  from  the  impulfe  of  fome  fud-  vereigntyof  a  people  is  truly  an  awful 
den  guft  of  paffion  or  prejudice,  while  object,  full  of  power  and  commanding 
in  the  former  it  is  fyftematically  planned  refpedt — It  confifts  in  a  full  acknow- 
and  purfued  as  an  ingredient  and  prin-  ledgemen't,  that  all  power  originally 
ciple  of  the  government  ;  the  people  emanates,  in  fome  wav,  from  them, 
dsitroy  not  deliberately,  and  will  rs-  and  that  all  refponfibiliry  is  finally,  ia 
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fame  wav,  due  to  them;  and  whether 
this  is  acknowledged  or  nor,  they  have, 
if  driven  to  the  ian.  refort,  a  phyfical 
force,  to  make  is  lb  ;  but  fir,  this  fo- 
vereignty  docs  not  confift  in  a  right 
to  control  or  interfere  with  the  regu- 
lar and  legal  operations  and  functions 
of  the  different  branches  of  govern- 
ment at  the  will  and  pleafure  of  the 
people — Having  delegated  their  pow- 
er ;  having  difiributed  it  for  various 
purpofes  into  various  channels  and  di- 
rected its  courfe  by  certain  limits  they 
have  no  right  io  impede  it  while  they 
it  flows  in  its  intended  directions  , 
otherwife  we  have  no  government ;  in 
like  manner,  the  oificers  of  govern- 
ment are  refponfible  in  certain  modes 
and  at  certain  periods  for  the  exercife 
of  their  duties  and  power;  but  the 
people  have  no  right  to  make  them 
accountable  in  any  other  manner,  or  at 
any  other  period  than  that  preicribed 
bv  the  great  comoacfc  of  government  ; 
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or  conilitution.  Having  parted  with 
their  power  under  certain  regulations 
and  reftr'uStions  thev  are  done  with  it ; 
they  are  bound  by  their  own  a£t  and 
having  retained  and  declared  the  man- 
ner in  which  they  will  correct  abufes 
in  office,  they  have  no  right  to  claim 
any  other  fort  of  refponfibility  ;  if 
this  be  not  the  cafe,  what  government 
have  we  ?  What  rule  of  conduct  ? 
"What  fyilem  of  affociation  ?  none; 
But  are  truly  in  a  ftate  of  favage  anar- 
chy and  reitlefs  conlufion  ;  with  all 
the  vices  incident  ro  civilization  with- 
out the  reftraints  to  control  them. 

Having  difcufied  this  necefiary  pre- 
liminary point  as  to  what  is  or  is  not 
impeachable,  i  will  proceed  to  a  con- 
lideration  of  the  charge  now  in  iffue 
between  the  refpondent  and  houfe  of 
reprefentatives  of  the  United  States  ; 
It  will  be  lome  relief  to  this  honora- 
ble court  to  learn,  that  for  the  expedit- 
ing of  this  trial  and  to  avoid  irkfome 
repetition,  the  counfel  for  the  refpon- 
dent have  devided  the  articles  of  im- 
peachment among  themfelves — I  mail 


beg  leave  to  addrefs  ycu  en  the  firfl  ar- 
ticles, while  relates  to  the  tranlacth 
at  Philadelphia  on  the  trial  of  John 
Fries  for  high  treafon.  The  gentleman, 
(Mr.  Early)  who  has  oik  red  you  his 
obfervations  on  t'hefe  articles  of  ini- 
p<  achment,  appears  to  have  grounded 
1  s  argument,  not  on  the  evidence  hut 
en  the  articles—  Suppofing,  perhaps, 
that  they  would  be  proved,  he  has  ta- 
ken it  ior  granted  they  have  been  prov- 
ed, and  has  ftiaped  his  remarks  accord- 
ingly—Had  we  hied  a  general  demurer 
to  thefe  charges,  thereby  admitting 
them  as  ttated,  the  argument  of  the 
gentleman  might  have  had  the  force 
and  application  lie  intended  ;  but  if  I 
miftakenot,  the  refpondent  has  pleaded 
not  guilty,  and  the  cafe  mult  therefore 
be  decided  by  the  amount  of  the  evi- 
dence and  not  by  the  averments  of  the 
articles  ;  I  admit  indeed  that  the  ho- 
norable managers  are  put  to  fome  dif- 
ficulty in  this  rcfpecl — They  are  un- 
der the  neceffity  of  making  their  elec- 
tion between  the  articles  and  the  evi- 
dence as  the  foundation  of  their  argu- 
ment ;  for  they  are  fo  totally  diffimiiar, 
that  they  could  not  take  them  both, 
they  meet  in  fo  few  and  fuch  immate- 
rial points,  that  no  man  can  argue  from 
them  both  for  five  fentences.  This 
being  the  fituation  of  the  gentleman, 
he  has  thought  proper  to  felect  the  ar- 
ticles and  the  facts  therein  fet  forth  as 
the  foundation  of  his  argument  in  de- 
fiance of  the  testimony.  In  the  obfer- 
vations 1  (hall  have  the  honor  to  fub- 
mit,  I  propofe  to  take  the  evidence  as 
my  text  and  guide,  and  leave  the  arti- 
cles to  fhift  for  themfelves,  under  the 
care  and  patronage  of  our  honorable 
opponents. 

Upon  reading   this   firft    article    of 
impeachment    againft  the    refpondent, 
after  a  due  degree  of  horror  and  indig- 
nation at  the    monltrous    tyranny   and 
oppreifion  pourtrayed  in    it,    the   firft 
que  Hon  that  would  itrike  the  n  ind  of 
the   enquirer    would      voluntarily    be, 
When  did  this  horrid  traniacticn  take 
place  ?    W hen  and  where  was  it  that 
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judge  Chafe  thus  perfecuted  an  unfor-  the  neglect  of  thefe   charges  ;  and  as 

tunate  wretch  to   the    very   brink    of  we  molt  cheerfully  and  truly  confide  in 

the  grave,  from  which  he  was  fnatch-  the  juftice  of  the  prefent  adminiftra- 

ed  by  the    interference   of   executive  tion,  we  truffc  no  fucii    dill  rill  will  be 

mercy,   (hocked  at  the   injuilice  of  his  avowed  of  the  integrity  of  the  former, 

condemnation  ?  When  were  the  rights  We  feel  as  fafe  under  trial  now  as  we 

of  juries  and    the  privileges  of  counfel  fhould  have  done  then,  and  look  with- 

and   their  clients,    thus  thrown  down  out  diftruft  for  the  fame  impartial j (if- 

and  proftrated  at  the  feet  of  a  cruel  and  tice    from   this    honorable    court,    we 

inexecrable  judge  ?  What  would  this  fnould  have  expected  and  received   at 

enquirer  think  and  believe  on  being  in-  any  time, 
formed,  that  thefe  atrocious  outrages 

upon  juftice,  law  and  humanity,  were         We  feel  however,    fir,  a  ferious  in- 
perpetrated  five  years  lince  ?  Why  and  convenience    from    the    delay    of  this 
where  has  the  juftice   of  the  country  profecution.     In  five   years   facts   fall 
ilumbered  fo  long  ?  What  now  awakes  into  oblivion,  and  witnefTes  engaged  in 
it  from  this  lethargic  fleep  ?  Why  has  their  ordinary  occupations  of  life,  can- 
this  monflrous  offender  fo  long  efcaped  not  tax  their   memories   with    the'cfr- 
the  punifhment    of    his   crimes  ?  To  cumflances  of  fuch  diftant  events.     Ic 
whatregion  of  refuge  did  he  fly  ?   But  is  difficult  to  difcover  indeed  who  were 
will  not   furprife  be  greatly  encreafed,  prefent  at  the  tranfaclion.     To  guard 
whenitis  toldthat  atthe  timeof  thetrial  againft  injuftice  of   this   kind  even   in 
of  John  Fries,  this  injured  and  opprefled  civil  cafes,    and   protect  us  from  frau- 
man,at  the  very  time  when  thefe  crimes  dulent  and  (lumbering  demands,  a  lim- 
of  the  judge  were  committed,  the  con-  itation  is  put  by   law  on  the  claims  of 
grefs  of  the   United  States,   the  guar-  every  man.     The  criminal  code  of  the 
dians  of  our   lives  and  liberties,  were  United  States,   has  juftly   adopted  the 
actually  in  feffion  in     the    very    city  fame  principle.     By  a   (tatu'ee,  no  per- 
where  the  deeds  were  done,  and  prob-  fon  (hall  be  profecured  or  punifhed  for 
ably  witneffed    the  whole  tranfaclion.  treafon  or  other  capital  offences,  with 
I  do  not  expect  to   be   anfwered  here,  fome    exceptions,    unlefs    the    indict- 
for  I  cannot  fufpedt  our  honorable  op-  ment  be  found  within  three  years  after 
ponenfs  of  fo  much  illiberality,  that  at  the  offence  done  ;  and  for  fmaller  of- 
that   period  the  adminiftration  of    our  fences  the  profecution  muit  be  inftitut- 
affairs  was  in  the  hands  of  the  political  ed  within  two  years.     We  cannot,  it  is 
friends  of  the  judge,  and  therefore  he  true,  claim  the  benefit  of  the  letter  of 
was  permitted  to  efcape,  however  atro-  this  law,  but  we  may  claim  fomething 
clous  his  crimes.     Whatever,  fir,  may  from  its  principle  ;  in  expecting  from 
have   been   the   character   of  that  ad-  this  honorable  court  every  indulgence 
miniftration,  even  if  as  weak  and  wick-  and   allowance  for   any  deficiency    in 
ed  as  it  his  been  reprefented,,  it  could  our  proof,  which  fhould  be  attributed 
have  no  object  in  protecting  any  indi-  not  to  the  real  weaknefs  of  our  cafe, 
vidua!  at    fo    great   a  rifque  to  them-  but  to  the  unreafonable  ftalenefs  of  the 
felves  and   their  reputation.     If  judge  charges.     Judge  Chafe  was  a  (linger 
Chafe  had  really  violated  the    law  and  in  Philadelphia,  and  neceffarily  found 
conftitutiqn  to  come   at    the   blood  of  extreme  difficulty  in  difcovering  what 
Fries,  and  had  done  this  in  the  face  of  perfons  were    in    court  at  the  time  ro 
the  public,  the   adminiftration   would  which  the  charges  relate,  and  to  felect 
have  put  too  much  at  hazard  by  en-  thofe  who  had  the  bed  recollection  of 
deavoring  to  fhelter  him.  I  hope,  how-  the  tranfactlon. 
ever,  no  fuch  reafon  will  be  given  for        Thh  firft  article,  fir,  charges,  «  th 
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unmindful  of  the  folemn  duties  of  his  It  is  true,  that  judge  Chafe  did  form 

office,  and  contrary  to  the  facred  obli-  and  reduce  to  writing,  and,  in  a  limit- 

gation  by  which  lie  flood  bound  to  dif-  cd  manner,   deliver   an  opinion  on  a 

charge  them,  faithfully  and  impartial-  queftion  of  law,  on  the  conftruetion  of 

ly,  and  without  refpecl;  to  perfons,  the  which  the  defence  of  the  accufed  ma- 

faid  Samuel  Chafe,  on  the  trial  of  John  terially  depended  ;  but  when  the  arti- 

Fries;  charged  with  treafon,  before  the  cle  goes  on  to  charge  that  this  opinion 

circuit  court  of  the  United  Ststes,  held  tended  to  prejudice  the  minds  of  the 

for  the  diftrict  of  Pennfylvania,  in  the  jury  againft  the  cafe  of  John  Fries,  the 

city  of  Philadelphia,  during  the  months  prifoner,  before  counfe!  had  been  heard 

of  April  and  May,  1800,  whereat  the  in  his  defence,  it  is  utterly  unfounded 

faid  Samuel  Chafe  prefided,  did,  in  his  and  untrue.     To  whom  was  this  opin- 

judicial  capacity,  conduct  himfelf  in  a  ion   delivered  ?    To  the    counfel     for 

manner    highly   arbitrary,   oppreflive,  Fries  and  the  attorney  for  the  United 

and  unjuft."     This  general  accufation  States  j  and  to  no  other  perfon.     The 

is  followed  by  three  diftindt  fpecifica-  third  copy,  and  but  three  were  made, 

tions  of  offence,  to  wit :  never  was  delivered  to  the  jury  or   to 

any  other  perfon,  and  never  could  pro- 
U  1.  In  delivering  an  opinion,  in  duce  any  prejudice  or  injury  to  John 
writing,  on  the  queftion  of  the  lav/,  Fries  •,  nor  indeed  was  it  ever  intend- 
on  the  conftruetion  of  which  the  de-  ed  to  come  to  the  knowledge  of  the  ju- 
fence  of  the  accufed  materially  de-  ry  until  they  had  completely  heard  the 
pended,  tending  to  prejudice  the  minds  decilion  of  the  cafe  by  counfel,  when 
of  the  jury  againft  the  cafe  of  the  faid  they  were  to  have  taken  out  with  them 
John  Fries,  the  prifonar,  before  coun-  this  opinion  of  the  judge,  upon  the  law 
iel  had  been  heard  in  his  defence  :  of  the    cafe  fubmitted   to   them.     At 

that  period  of  the  trial,  when   it  was 

2.  In  reflricting  the  counfel  for  the  not  only  the  right  but  the  duty  of  the 
faid  'Fries,  from  recurring  to  fuch  court,  to  (late  to  the  jury  their  opin- 
Eriglifh  authorities  as  they  believed  ap-  ion  of  the  law  arifing  on  the  facts, 
polite,  or  from  citing  certain  ftatutes  then  and  not  until  then,  was  it  the  in- 
of  the  UnitedStates,  which  they  deem-  tention  of  the  judge  to  communicate 
ed  illuflrative  of  the  pofitions,  upon  to  them  this  deliberate  opinion.  Could 
which  they  intended  to  reft  the  de-  this  be  done,  with  any  intention  to  in- 
f^nce  of  their  client :  jure  or  opprefs  the  prifoner  ?  If  fuch 

was  the  intention  of  the  a£t,  then,  and 

3.  In   debarring   the  prifoner  from  not  otherwife,  it  was  criminal, 
his  conllitutional  privilege  of  addrefT- 

ing  the  jury  (through  his  counfel)  on  In  enquiring  into  the  nature  of  this 
the  law,  as  well  as  on  the  fact,  which  a£t,  I  confine  myfelf  now  to  the  form- 
was  to  determine  his  guilt,  or  inno-  ing  and  delivery  of  this  opinion,  and  to 
cerice,  and  at  the  fame  time  endeavor-  decide  its  innocence  or  criminality,  we 
ing  to  wVeft:  from  the  jury  their  indif-  (hould  confider  it  in  relation  to  its  re- 
putable right  to  hear  argument,  and  tive,  its  time  and  manner,  and  its  eonfe- 
tieterrnine  upon  the  queftion  of  law,  as  quences.  If  nothing  partial,  oppreflive, 
weii  as  the  queftion  of  fa 61,  involved'in  or  corrupt,  is  to  be  found  in  any  of 
the  verdict  which  they  were  required  thefe,  I  know  not  in  what  or  from 
to  give  :  whence  the  criminality  is  to  be  eftab- 

lifhed.     In  deciding,  fir,  upon  the  mo- 

In  the  whole  of  thefe   fpecifications  the  which  prompted  the  judge  to  this 

lam  abis   to   difcover  but  one  truth  ;  act,  we  mult  look  for  materials  in  the 

the  rest  is  wholly  contradicted  and  dif-  teftimony  ;  by  this  we  mult  be  govern- 

proved  by  the  evidence.  «d,  and  not  by  the  imputations,  furaii- 
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fes,  and  conftru£tions    of  our   oppo-  his  true  motives.     His  object  was  t» 

nents,  however  eloquent  and  ingenious,  prevent  an  unnecefTarv  wafte  of  time 

The  judge  and  his  motives  are  not  only  in  a  court,  where  a  vaft  deal  of  crimi- 

ftrongly  denounced  in  the  article,  but  nal  and  civil  bufinefs  was  then  depend- 

have  alfo  had  the   fame  fate  from  the  ing  and  waiting  for   trial.      This  was 

mouths  of  the  managers.     I  take  the  the  motive  and  the  only  motive,  declar- 

evidence  for  my  guide,  and  I  know  it  ed  and  avowed  by  the  judge,  at  thetime 

will  be   the   guide  of  this    honorable  he  delivered  this  offenfive  paper,  and, 

court.  unlefs  it  be  disproved  by  the  evidence 

or  the  circumftances  of  the  cafe,  itmuft 

What  then,  fir,  did  judge  Chafe  de-  be  taken  to  be  the  true  one.  It  is  not  a 

clare  himfelf,  to  be  the  reafons  which  fubjectof  enquiry  now,  whether  the  rea- 

induced  him  to  form  this  opinion,  to  fon  he  affigned  for  this  proceeding  be  a 

reduce  it  to  writing,  and  to  hand  it  to  good  or  bad  one  ;  it  is  enough  to  our 

the  counfel  ?  And  permit  me  here,  fir,  purpofe  that  it  mod  certainly   is  nei- 

to  flate,  that  in  all  criminal  profecu-  ther  partial  nor  corrupt.  As  the  motive 

tions   for  an  act,    equivocal  in    itfelf,  was  not  partial,  fo  neither  was  or  could 

and  whole  character  of  guilt  or  inno-  be  the  a£t  oppreflive  to   the   prifoner, 

cence  depends  upon  the  intention  with  unlefs  the  judge  in   executing  his  de- 

which    it  was  done  ;    the  declaration  fign  of  preventing  the  wafle  of  time, 

of  the  party  made  at  the  term,  arc  al-  purfued  it   to  an  unreafonable  extent, 

ways  received  in  evidence,  to  afcertain  If  he  obftru£ted  only  the  introduction 

and  fix  the  true  character  of  the  aft,  of  irrelevant  matter,    and  did  not  ex- 

and  the  fair  and  legal  explanation   of  elude  any  thing  which  could  and  oucht 

the  act  is  taken  and  derived  from  fuch  to    have    benefited   to    the    prifoner, 

declarations  of  the  party,  if  not   dif-  he  was  guilty  of  no  injuftice  or  impro- 

proved  by  other  evidence.     What  then  priety.     If  the  proper  and  legal  rights 

did  judge  Chafe  himfelf  fay  of'  his  in-  of  the  counfel  or  of  the  prifoner  were 

tention  and  motives  in  relation  to  this  curtailed  to  his  injury,  there  was  cer- 

opinion  ?  tainly   injuftice  done  ;  but  if  nothing 

more    than    wholefome  and    reafona- 

Mr.  Lewis  ftates,  that  on  this  occa-  ble  reftri£tions  were  impofed,   to   the 

fion,  judge  Chafe  faid,  that  he  had  un-  manifeft  advantage  of  the  general  bu- 

derftood  that  at  the   former  trial  there  finefs  of  the  court  and  of  other  fuitors 

had  been  a  great  ivajie  of  time  on  topics  there,  without  any  unjuft  detriment  to 

which  had  nothing  to  do  with  the  bu-  John  Fries,  then   not  only  the  motive 

finefs  or  cafe,  and  in  reading  common  was  correct,   but  the  a£t  was  highly 

law  decisions  on  the  doctrine  of  trea-  laudable,    and   fuch  was  undoubtedly 

fon,  as  well  as    under   the   ftatute  of  the  cafe.    If  we  go  no  farther  than  Mr. 

Edward  III.  before  the  revolution  ;  and  Lewis'  teftimony  on  this  fubject,  eve- 

alfo  relating  to  certain  acts  of  congrefs  ry  idea  of  intention  on  the  part  of  the 

for  crimes  lefs  than   treafon.     That  to  judge,  to  injure  or  opprefs  John  Fries, 

prevent  this   in  future^  he  or  they  had  is  done  away.     As  far  as  the  judge  de- 

confidered   the   law,    made   up    their  clared  himfelf,  his  intention  was  pure 

minds  and  reduced  it  to  writing  ;  and  and  corredt,   and    we  cannot  fay  that 

in  order  that  the  counfel  might  govern  in  the  execution  of  this  correct  inten- 

themfelves  accordingly,   had    ordered  tion,  he  would  have  carried  it  to  fuch 

three  copies  to  be  made  out,  &c.  &c.  excefs,  and  to  produce  oppreffion  and 

Here  then  the  judge,  at  the  time  of  the  injuftice  •,  the  defign  was  crufhed  in 

act,  now  charged   to  proceed   from  a  embryo ;  as  far  as  we  are  acquainted 

corrupt  and  partial  intention,  declares  with  it,  it  is  fair  and  clear  of  oppref- 

ia   unequivocal  language,  what  were  fion,  and  we  are  not  authorifed  to  pre- 
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fume  that  f/" it  had  proceeded  farther,    examined  as  well  as  Mr.  Tilghman,  on 
it  would    have   changed   its  character     the    part  of  the   managers,   gives  the 
and    been    partial    and  corrupt.     It  is     fame  account  of  the  declared  motive  of 
well  known  in  Pennfylvania,    that  the     the  judge,    in  preparing   this  opinion, 
loudeft  clamors  are   made   againft  our     to  fave  time,  as  much  had  been  loll  at 
courts  for  the  delays  of  juftice,  and  the     the   former  trial;  and   dates  that  the 
unreasonable  time  fpent  in  the  trial  of    judge  laid,   the  court  had    determined 
every    caufe.,    Thefe    complaints  had     to  exprefs  their  opinion  in  writing  on 
c'oubtlefs  reached  the  ears  of  the  judge  ;     the  law,  that  they  might  not  be  mifunder- 
there  was  an  enormous  lift  of  impor-   flood.     Here  we  find  the  reafon  not  on- 
tant  civil  caufes  then  before   him,  and     ly  for  forming  the  opinion,  but  for  re- 
he  prefumed  that  any  expedient  fairly     ducing  it  to  writing  alfo.     The  court, 
to  fave   time   would    be   acceptable  to     continues  Mr.  Rawle,  obferved,  "  they 
every  body";  tocounfel  as  well  as  to  fui-     had  therefore  committed  their  opinion 
tors.   I  have  as  yet,  confidered  this  part     to  writing  •,  that   the    clerk  had  made 
of  the  cafein  itsmoft  unfavorable  afpe£t     three  copies,    one  of  which  fhould  be 
to  the  refpondent ;  upon  turning  to  the     given   to   the  diftrict.  attorney,  one  to 
testimony   of  the   other    witneffes,  its     counfel   for  the  prifoner,    and  one  the 
complexion    becomes  much  more  mild     jury  JJjould  take  out  with  /hem.     To  put 
and  unexceptionable.     Th>.  fuggeftion     this  part    of   the    tranfaclion    beyond 
that  this  opinion  made  up  by  the  court     doubt,  and  ftrengchen,  if  pofhble,  the 
and  handed  to  the  counfel,  was  declar-     character  it  now  bears,  I  beg  this  hon- 
ed   to    be   final    and   conclufive    upon     orable  court  to  advert  for  a  moment  to 
thefti,  and  that  no  argument  in  oppofi-     Mr.   Meredith's    teftimony   •,    he    too 
don  to  it  was  to  be  permitted  or  heard,     Hates,   that    the    judge    declared    the 
refls  wholly  and  folely  on  the  recollec-     court,  on  great  deliberation,  had  form- 
tion  of  Mr.   Lewis.      Mr.  Dallas  was     cd  an  opinion  on  the  law   on  the  overt 
not  in  the  court  at  the  tnne  it   is  fup-     acts  fct  forth  in    the  indictment,    nnd 
poled  to  have  happened  ;   iio  other  wit-     that  to  fave  time  and  prevent  mifiakey  this 
nefs,  of  all  that  were  prefent,  have  any     opinion   was    reduced  to  writing,    the 
remembrance  of  any  inch  declaration,     copies  to  be   distributed  as  mentioned 
and  two  witneffes  exprefsly  difprovc  it.     by  the  other  witneffes.     He  further  ex- 
Mr.   Edward    Tilghman    ftates,     that     prefsly  avers,  that  the  judge,  when  he 
judge  Chafe  declared  the  court  had  ma-     threw  down  the  papers  declared,  that 
turely"  confidered  the  law  ariling  upon     the  giving  of  this  opinion  was  not  in- 
the  overt  acts,   charged  in   the  inditt-     tended  to   preclude   the   counfel   from 
inent   againft    John   Fries  ;   that  they    being  heard,  or  from   exprefling    any 
had  reduced  their  opinion  to  writing  ;    objections   to    its   correclnefs.      After 
that  he  understood  a  great  deal  of  time     this  rhafs  of  concurring  tettimony,  can 
had  been  confumed   upon   the  former    the  motive  of  the  judge  in  forming  and 
trial,  and    that,  in  order  to  fave  time,  a     delivering    this  opinion,   be    mifrepre- 
copy  of  the  opinion  of  the  court  would     fented  or  mifunderftcod  ?   And  can  it 
be  given  to  the  attorney  of  the  diftrict,     now  be  believed  or  pretended   that  it 
.mother  to  the  counfel  of  the  prifoner,     was  done,    as   the  article   charges,  to 
and  that  the  jury  fhould  have  a  third  to     prejudice  the  minds  of  the  jury  againft 
take  out  iviih  them.     Mr.  Tilghman  fur-     John  Fries,    before    counfel   had  been 
ther  ftates,  that  previous  to  the  throw-    heard  in  his  defence  ?  In  order  to  bear 
ing  of  the    papers  on  the  table,  and  at     up  this  charge  againft  this   weight    of 
the  moment  it  was  done,  the  judge  ex-     evidence,  ami  fupport  Mr.  Lewis'  tef- 
preffed  himfelf  in  thefe  words,   "  Nev-     timony,  in    difcredit  of  that    delivered 
erthelefsy  ot    notwithstanding,  counfel     by  the  other  witneffes;  the  managers, 
*r  ill  be  heard."    Mr.  Rawle,  a  witnefs    who  have   fpoken   to   this    part  of  the 
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eafe,  pretend  that  Mr.  Lewis  fhould  be 
mod  relied  upon,  becaufe  mod  inter- 
efted  in  the  tranfaction.  This  intered, 
fir,  may  have  given  a  falfe  coloring  and 
appearance  to  the  conduit,  of  the  judge, 
and  his  anxious  zeal  for  his  client,  may 
have  reprefented  the  conduct  of  the 
court  to  his  mind  in  harfher  views  than 
it  deferred.  I  have  always  underftood 
that  thofe  witnefTes  were  rnoft  to  be  re- 
lied upon  who  were  mod  cool  and 
leaft  interefted  in  the  tranfaction.  But 
the  ingenious  gentlemen  invert  this 
rule.  But,  fir,  I  have  no  intention  of 
making  any  compa*rifon  between  the 
credibility  of  thefe  witnefTes,  they^  are 
all  refpectable,  above  fufpicion.  It  is 
a  queftion  of  memory  and  not  of  cha- 
racter between  them,  and  we  mud 
judge  from  various  combinations  of 
circumdances  in  afcertaining  their  res- 
pective correctnefs  of  memory.  Mr. 
Lewis  himfelf,  mod  candidly  declared 
his  memory  to  be  very  uncertain  and 
imperfect  of  diftant  events  •,  befides, 
Mr.  Tilghman  and  Mr.  Meredith  pofi- 
tively  aver,  that  the  judge  faid  counfel 
would  be  heard  on  the  correctnefs  of 
that  opinion  ;  now  Mr.  Lewis  does  not 
and  cannot  fay,  that  the  judge  did  not 
fay  fo,  but  his  evidence  is  no  more 
than  this,  either  that  he  did  not  hear  it 
at  the  time,  or  that  he  does  not  now 
remember  it.  I  refer  the  honorable 
managers  to  their  own  rule  about  af- 
firmative and  negative  tedimony.  In 
the  Baltimore  cafe,  a  fingle,  folitary, 
unfupported  witnefs,  (Mr.  Montgome- 
ry) fwears  to  a  declaration  of  the 
judge,  which,  forne  fourteen  or  fifteen 
refpectable  witnefTes,  both  for  and 
againil  this  profecution,  with  equal  and 
better  opportunities  of  hearing  all  the 
judge  faid  at  that  time,  was  not,  to 
the  bed  of  their  knowledge,  uttered  by 
the  judge,  nor  any  thing  like  it.  Now 
fay  the  managers,  this  fingle  affirma- 
tive, Mr.  Montgomery,  is  more  to  be 
depended  upon  than  all  the  other  wit- 
nefTes together  ;  and  if  any  body  can 
think  fo,  let  it  be  fo.  But  in  Fries' 
cafe,  we  produce  two  affirmative  wit- 


nefTes againft  one  negative  witnefs, 
who  tedifies  himfelf  to  the  imperfec- 
tion of  his  memory. 

I  prefume,  fir,  I  have  mod  fairly  ef- 
tablifhed  the  point,  that  the  judge  in 
making  up  this  opinion,  had  really  and 
truly  no  other  object  or  motive  than  to 
prevent  a  burthenfome  and  ufelefs  waite 
of  time  ;  and  fure  I  am,  that  whoever 
attended  the  fird  trial  of  Fries,  would 
fee  the  neceffity  and  propriety  of  fome 
regulation  for  this  purpofe.  How  then 
did  the  judge  carry  this  intention  into 
execution.  The  opinion  of  the  court 
on  the  points  likely  to  arife  in  the  cafe, 
was  put  in  writing  and  delivered  to  the 
counfel.  Was  this  any  difadvantage 
to  them  ?  Was  it  not  rather  a  friendly 
guide  to  them,  by  which  they  might 
flnpe  their  argument  fo  as  bed  to  meet 
the  points  of  difficulty,  and  ferve  their 
client.  The  court  furnifh  each  fide, 
the  United  States  as  well  as  the  prifon- 
er,  with  copies  of  this  opinion.  This 
would  have  the  effect  to  regulate  and 
confine  the  argument  on  both  fides  to 
the  proper  channel,  to  the  real  points 
of  difficulty,  and  prevent  a  wild,  devi- 
ous and  ufelefs  extenfion  of  the  argu- 
ment into  matters  wholly  irrelevant. 
It  was  furely  an  advantage  to  Fries' 
counfel  thus  to  know  the  opinion  of 
the  court  on  the  points  of  law  in  their 
cafe,  and  thus  to  have  an  opportunity  of 
meeting  and  repelling  it.  If  they 
could  convince  the  court  or  jury  this 
opinion  was  erroneous,  they  would 
fucceed  for  their  client.  But  if  the 
court  had  permitted  the  counfel  to 
take  the  ufual  courfe,  and  had  kept 
their  own  opinion  in  clofe  referve 
without  any  intimation  of  its  direction, 
until  the  argument  was  clofed,  and  had 
then  delivered  it  to  the  jury,  as  unquef- 
ionably  they  might  have  done,  and 
this  opinion  had  contained  fome  points 
which  had  been  overlooked  by  the 
counfel,  furely  it  would  have  been 
more  prejudicial  to  the  prifoner  than 
the  courfe  that  was  purfued.  The  ju- 
ry would  naturally  take  the  law  from 
the  court,   and  if  therefore  the  judge 
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intended  to  have  opprcfTed  John  Fries,  than  was  ever  intended  or  contemplat- 
ive would  have  fucceeded  better  by  re-  ed  by  them, 
ferving  his  opinion,  concealing  it  from 

the  counfel,  permitting  them  to  floun-  What  then,  fir,  is  the  whole  amount 
der  on  in  the  dark,  and  then,  in  his  of  the  crime  cf  the  judge  on  this  oc- 
charge  to  the  jury,  dictate  the  law  to  cafion — That  he  a  law  judge,  had  been 
fuit  his  partial  and  opprefTive  pur-  bold  enough  to  form  an  opinion  ;  not 
pofe.  Would  any  gent'eman  cf  the  on  John  Fries's  cafe,  or  the  facts  and 
law,  about  to  argue  a  cafe  before  a  circumftances  of  it,  for  he  knew  them 
court,  think  hjmfeif  aggrieved  if  the  not-,  but  on  certain  abftract  points  of 
judge  were  previously  to  inform  him  of  law,  without  firft  confulting  and  hear- 
ideas  he  entertajied  of  the  cafe,  *vith  ing  MefTrs.  Lewis  and  Dallas ;  and  fur- 
full  liberty  to  controvert  them  ?  It  tiier,  he  had  not  only  formed  fuch  opi- 
would  be  efteerned  a  favour.  niofts,  but  he  had  the  audacity  to  put 

them  into  the  hands  of  thefe  gentle- 
You  will  be  pie-fed  to  bear  in  mind,  men,  which,  in  the  article  of  impeach- 
fir,  that  this  paper  containing  the  ..pi-  merit,  is  called  "  delivering  the  opini- 
nion  of  the  court,  was  not  read,  nor  on."  The  judge  then,  on  mature  de- 
was  their  any  declaration  whatever  of  liberation,  from  a  full  confideration 
its  contents  or  fubftance.  It  was  known  both  of  Englifh  and  American  prece- 
to  none  ;  it  was  intended  to  be  made  dents  and  decifions,  had  really  made 
known  to  none,  but  the  counfel  for  up  his  mind  upon  what  overt  acts 
whofe  ufe  it  was  defigned — How  then  would  conftitute  the  treafon  of  levying 
could  it  produce  any  prejudice  to  John  war  ;  and  to  prev. tit  mijlake,  he  had  re- 
Fries.  No  attempt  was  made;  no  inten-  duced  this  opinion  to  writing  ;  and  for 
tion  manifefled  to  read  it.  It  was  pri-  the  information  of  the  counfel  on  both 
vately  handed  to  Mr.  Levis.  How  fides  (no  partial  felection)  he  gave  a 
then  did  it  become  public  •,  in  what  copy  of  this  opinion  to  each  of  them  ; 
manner  were  copies  diftriouted  to  va-  and  intended  to  give  another  to  the  jury 
rious  hands?  not  fir,  by  the  court,  to  takeout,  with  them.  The  jury  fhould 
but  by  the  counfel  of  John  Fries —  have  his  opinion  on  paper  when  they 
Mr.  Lewis,  in  a  moment  of  real  or  af-  could  not  miftake  it,  inftead  of  their 
fetled  indignation,  threw  the  paper  memories  when  it  might  be  mifunder- 
from  him;  declared  his  hand  fhould  flood.  Is  not  this,  fir,  a  fair  and  juft 
not  be  polluted  by  it,  and  caft  it  upon  epitome  of  the  facts  given  in  evidence  i 
the  table  of  the  court,  and  it  does  not  Is  it  not  the  full  meafure  and  amount 
appear  that  to  this  hour  he  knows  the  of  the  judges  crime  and  corruption  ?  If 
contents  of  the  paper  he  fo  haftily  the  judge  had  a  right  to  have  any  opi- 
condemned  ;  fevcral  gentlemen  of  the  nion  of  his  own  on  the  cafe  ;  and  if  the 
bar  by  this  means  got  hold  of  it,  and  opinion  he  formed  was  a  correct  one, 
fome  copies  were  taken — But  for  this  and  it  is  admitted  or  at  leaft  not  de- 
conduct  on  the  part  of  Mr.  Lewis,  nied  to  be  fo,  where  or  whence  could, 
no  body  ever  could  have  known  the  any  injury  arife  from  it  to  John  Fries 
contents  of  the  paper  or  the  opinion  or  his  counfel — The  opinion  is  fup- 
of  the  court.  It  was  this  that  gave  ported  by  Englifh  authority,  and  by 
publicity  to  the  opinion,  and  extended  the  higly  refpeclable  names  of  judges 
a  knowledge  of  its  contents,  not  only  Fatterfon  and  Iredell ;  and  this  opini- 
without  the  defign  and  concurrence  of  on  judge  Chafe  had  an  undoubted, 
ihe  court,  but  decidedly  againft  them,  right  to  give  to  the  jury.  He  never 
The  a£t  of  the  court  was  thus  thrown  intended  to  give  it  until  the  argument 
into  a  different  courfe  and  direction  was  clofed ;  and  then  he  defigned  to 
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vary  from  the  ufual  mode  of  charging  exciting  a  flrong  feeling  and  prejudie« 

juries,    only    in   this,    that  to  prevent  againfl  the  mode  of  proceeding,  and 

mi/take   and    for   more   certainty,    he  by  involving  the  court   in   embarrafT- 

would  deliver  it  in  writing   inftead  of  ment  and   difficulty,  it  was  for  them 

verbally.     Yet  the  article  charges  that  to  judge   how  far  they  might  purfue 

in  confequence  of  the  forming  and  de-  this   objecl  by    fuch    means;  and   to 

Jivering    this    opinion   in    this    illegal  their  own  judgment  I  fubmit  it.     It  is 

manner,  John  Fries  was  convicted  and  not  eafy  to  fay  how    far  counll-1  may 

fentenced  to  death.     The  undifputed  fairly  go  in  fuch  a  cafe,  and  when  the 

correclnefs  of  this  opinion  wipes  away  life  of  the  client  is  in  iflue  much  more 

every  idea  of  an  intention  to  injure  or  will  be  allowed  than  in  common  cafes. 

opprefs  John   Fries. No    injustice 

could  refult  to  him  from  a  legal  and  We  have  heard  much  about  the  agi- 
correct  opinion,  which  mud  have  fi-  tation  of  the  bar  on  this  occafion  :  the 
nally  ruled  the  cafe,  delivered  at  any  particular  caufe  of  it  has  not  been 
time  and  in  any  manner.  There  might  clearly  explained.  It  might  have  been 
be  fome  inattention  to  ufual  forms,  but  produced  by  the  demeanor  of  Mr. 
there  could  be  no  fubftantial  injury.  Lewis,  which  from  his  own  account 
An  opinion  thus  anticipated,  if  mani-  was  violent  and  indignant ;  or  it  might 
feftly  unfound  and  erroneous  and  a-  have  be^n  by  the  mere  buflle  produced 
gainfl  the  prifoner,  might  carry  fome  by  the  different  efforts  that  were  made  to 
fufpicion  of  unjufl  prejudice,  but  how  get  hold  of  this  noxious  paper,  which 
corrupt  intentions  are  to  be  proved,  mani-  Mr.  Lev/is  call  from  him  with  fo  much 
felled,  or  executed  by  correal  opinions^  feeling  as  too  foul  for  his  hand,  or 
is  to  me  inexplicable.  The  judge  had  from  a  combination  of  thefe  with  other 
taken  much  labour  and  particular  pains  caufes.  Another  circumftance,  equal- 
to  inform  himfelf  on  the  law  of  the  ly  immaterial,  has  been  dignified  with 
cafe,  he  would  not  truft  himfelf  on  much  importance  by  the  attention  the 
hafty  opinions  made  up  at  the  moment,  managers  have  bellowed  upon  it — I 
where  the  life  of  a  fellow  citizen  was  mean  the  novelty  of  the  proceeding. — 
at  ftake,  and  might  be  the  forfeit  of  Every  witnefs  was  afked  in  folemn  form 
an  error  ;  and  he  therefore  carefully  '*  Did  you  ever  fee  the  like  before" — 
examined  the  law  and  deliberately  took  "  How  long  have  you  been  a  pracYic- 
an  opinion.  For  this  unufual  attention  ing  lawyer" — "  How  many  criminals 
he  deferves  thanks,  and  net  impeach-  have  you  defended" — "  Was  not  this 
ment.  If  knowledge  of  the  law  be  a  mode  of  forming  and  giving  opinions 
crime  in  a  judge,  ignorance  is  his  bed  by  the  court  a  novelty  to  you."  Grant- 
recommendation, and  that  judge  ismoft  ed — It  was  a  novelty — I  fay,  granted 
worthy  and  bed  qualified  for  his  office  for  argument  fake,  it  was  a  novelty — 
who  pofTefTes  no  opinions  of  his  own  and  what  follows  ?  Is  it  therefore  im- 
on  any  legal  fubject,  but  prefents  him-  peachable  ?  Every  innovation  however 
felf  as  a  fcholar  to  be  taught  by  the  juii  and  beneficial  is  fubjec~l  to  the 
counfel,  and  has  no  impreffions  but  fame  confequence.  But,  fir,  if  this 
fuch  as  they  are  pleafed  to  give  him.  noyelty  proceeded  not  from  impure  in- 
tentions, and  was  not  followed  by  op- 
I  mean  not  to  pafs  a  fentence  of  con-  preffive  or  injurious  confequences, 
demnation  on  the  views  or  condu£l  of  where  is  its  injuftice  or  criminality. — 
the  counfel  of  Fries.  Their  fole  ob-  There  were  many  other  novelties  in 
je£l  and  anxiety  were  to  fave  the  life  of  that  trial :  It  was  a  novelty  that  a  man 
their  client  j  and  if  they  believed  they  named  John  Fries  fhould  commit  trea- 
could  better  efFe£l  this  end  by  taking  fon  and  be  tried  and  convicled  for  it : 
fas  at  the  condudl  of  the  court ;  by  I  never  heard  of  precifely  the  fam« 
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thing  before.  It  was  a  novelty  that  Previous  to  the  trial  of  the  cafes  of 
counfel  fhould  defert  their  caufe  in  the  ireafon  after  the  reftoration  of  Charles 
abrupt  manner  in  which  it  was  then  II.  the  judges  of  England  met  together, 
done — But  I  prefume  it  will  not  be  and  did  form  and  did  alfo  reduce  to 
pretended  that  thefe  things  were  wrong  writing,  opinions,  not  only  upon  the 
merely  becaufe  they  were  novel;  much  mode  of  proceeding  upon  the  trials, 
lefs  that  a  judge  is  to  be  convicted  of  but  alfo  on  all  thofe  queftions  or  points 
high  crimes,  and  removed  from  office  ol  law,  which  they  fuppofed  would 
for  a  harmlefs  novelty.  The  articles  arife  and  require  their  decifion  in  the 
charge  not  the  judge  with  innovations  courfe.  of  the  trials.  See  Kelyng's  Re- 
and  novelties  in  legal  forms,  but  with  ports,  pa.  i — 2,  &c.  9 — 11.  Here 
depriving  John  Fries  and  hiscounfei  of  the  judges  met  in  confultation  exprefT- 
their  conftitutional  rights  ;  and  if  he  ly  for  the  purpoies  now  deemed  fo  cri- 
has  not  done  this,  the  reft  is  of  no  im-  minal  in  judge  Chafe,  and  even  took 
pcrtance  now.  But  what  is  this  ftrange  to  their  aid  the  king's  counfel.  Our 
novelty  that  excites  fo  much  intereft  judge  did  not  take  to  his  afliftance  the 
and  alarm  ?  Is  it  that  a  law  judge  had  attorney  of  the  United  States  in  form- 
a  law  opinion,  and  was  capable  of  ing  his  opinion  \  nor  did  the  judges  in 
making  it  up  for  himfelf  without  the  England  deliver  to  the  counfel  of  the 
alliltance  of  learned  counfel  ?  I  hope  accufed  the  refult  of  their  deliberati- 
not.  I  fhould  be  forry  to  fuppofe  this  ons,  but  doubtlefs,  it  would  have  been 
is  a  novelty  in  the  United  States.  Was  received  as  a  favour  if  they  had.  In 
it  then  the  reducing  of  this  opinion  to  the  onlv  two  points  of  difference,  there- 
writing,  putting  it  on  paper  with  pen  fore,  between  the  two  cafes,  we  have 
and  ink  that  makes  the  danger  no-  molt  decidedly  the  advantage, 
velty  ?  To  have  the  opinion  is  nothing, 

but  to  write  it   conftitutes  the  crime  :  But,  fir,  how  can   the  proceedings 

and   yet,  fir,  where    is  the   difference  of  judge  Chafe,  in  principle  and  ejfe£tt 

to  the  prifoner,  except  that  in  the  lat-  be  diftinguiihed  from  the  common  and 

ter  cafe  there    is  more  certainty  ;  lefs  univerfal   practice    of  charging  grand 

chance  of  mifapprehenfion  and  millake  juries,  on  the  legal  nature  and  defcrip- 

on  the  part  of  the  jury,  than  when  it  tion  of  the  crimes  to  come  under  their 

is  delivered  to  them  verbally.  It  fhould  notice?    When   a  judge  is   about    to 

be  recollected,  fir,  and  I   am  fure  it   is  hold  a  criminal  court,  he  is  particular 

too  important  to  be  forgotten   by    this  to  introduce   into  his  charge  thofe  ve- 

honorable  court,  that  this  written  opi-  ry   offences,    and    his   opinions    upon 

nion  contained  all  the  limitations  and  them,  which  by  information  or  other- 

difcriminations  on  the  law   of  treafon  wife,  he  fuppofes  will  be  brought  be- 

which  could  ferve  the  prifoner,  as  well  fore  the    court.     The  opinion   of  the 

as   thofe  which  might  operate  againft  judge  on  fuch  cafes  is  formed,  is  re- 

him.     But,  fir,    I  deny  that  there  was  duced  to    writing,  and  is  publicly  de- 

fo  much  novelty  either  in  forming  this  livered  in   the  prefence  of  all   the  ju- 

©pinion,  or   in  reducing  it  to  writing,  rors,  both  grand  and  petit,  but  never 

as  is  pretended.     Is  it  uncommon  for  was  before  conceived  to  be  objection^ 

judges  to  ftate  their  opinions  on  parti-  able — nor  was  it  ever  before  fuppofed 

cular  points   of  law  to   counfel,  even  to  be  a  prejudication  of  any  man's  cafe 

before  argument,  for   the  direction  of  who  might  afterwards  be  tried  for  an 

their  obfervations  ;  and  was  it  ever  be-  offence    thus   defined.      Judge   Chafe 

fore  confidered  a  prejudication  of  the  flated  that  a£ts  in  his  opinion   would, 

cafe,  or    an    encroachment    upon  the  in    conftruttion    of  law,     amount   to 

right  of  thebar.    In  criminal  courts  the  treafon  by  levying  war  ;  but   whether 

practice  is  conftant  and  univerfal. —  thofe  acts  and  the  neceffary  intention 


which  _mu.ft  accompany  them,  would  be 
proved  upon  JohnFries,orany  body  elfe 
was  left  entirely  at  large  to  be  decided 
ty  the  jury  on  the  evidence.     In  Har- 
<tys  trial ,  for  treafon  in  r  794,  pa.  l3f 
chief  juil.ee   Eyre  ftates  to  the   grand 
jury:   "Jurors   and  judges    ought   to 
ieel  an  extraordinary  anxiety  that  pro- 
jections of  this  nature  mould  proceed 
upon  folid  grounds.     I  can  eafily  con- 
cove  therefore,  that  it  mull  be  a  great 
reef  to  jurors  placed  in  the  refpcnuble 
fituationin  which  you  now  ftand, bound 
to  do  juftice  to  their  country  and  to 
the  parties  accufed,  and  anxious  to  dif- 
charge  this  truft  faithfully  ;   fure  I  am 
that  it  1S  confolation  and  comfort  to  ua, 
who  have  upon  us  the  refponfibility  of 
declaring  what  the  law  is  in  cafes  in 
Which  the   public  and    the   individual 
are  io  deeply  interested  ;  to  have  fuch 
men  as   the   great  Sir  Matthew  Hale, 
and   an    eminent  judge  of    our    own 
times,  who,  with    the  experience  of  a 
century,  concurs  with  him  in  opinion, 
Sir  Michael  Fofter,  for  our  guides. 

To  proceed   by    ileps— From    thefe 
writers  upon  the  law  of  treafon  (who 
Ipeak,  as  I  have  before  obferved,  upon 
,the  au^°rity   of   adjudged    cafes)   we 
learn    that  not  only  afts   of  immediate 
and  direct   attempt  againft  the   king's 
life,   are  overt  adts  of  compaffing   his 
death,  but  that  all  the  remoter  jets tak- 
en with  a  view  to  affift  to  bring  about 
the   actual  attempt,    are   equally  overt 
acts  of  ,this  fpecies   of   treafon  ;  even 
the    meeting  and  the  confuting  what 
fteps  mould  be  taken  in  order  to  brine 
about  the  end   propofed,    has   been  a* 
ways  deemed  to  be  an  act:  done  in  pro- 
fecut.on  of  the  defign,  and   as  fuch  an 
overt  ad  of  this  treafon.  -This  is  our 
nrft  ftep    in   the    prefent    enquiry.     I 
Proceed  to  obferve,  that  the  overt  ails 
I  have  been  nowfpeakingof  have  refer- 
ence, nearer  or  more  remote,  to  a  direel 
and  immediate  attempt  upon  the  life  of 
fhe  king;  but  that  the  fame  authority 
informs  us,  that  they  who  aim  directly  at 
^e  hfe  of  the  king  (fuch,  for  inftance, 


as  the  penons  who  were  concerned  in 
he  p^^on  plot    in   the  reign   of 

kmg^dham)  are  not  the  only  perfons 
who  can  be  fa.d  to  compafs  or  ima- 
gine the  death  of  the  king,  u  Th. 
"  entering  into  meafures  which,  in  the" 
nature  of  things,  or  in  the  common 
experience  of  mankind,  do  obviouuV 

tend  to  bring  the  life  of  the  king  in- 
to da  iger,  is  alfocompaffina  andim 
"  agining  the  death  of  the  king  ;"  and 
the  meafures  which  are  taken  wiU  b- 
at  once  evidence  of  the  compaffing 
and  overt  ads  of  it." 

Where  is  the  criminality  of  fuch  in- 
itiation and    fuch   diredion  ;    but  in 
what  does  it  differ  in  principle  and  in 
all  its  poffible  confequences  to  the  pri- 
soner,   from    the    conduct   of    judge 
Chafe      The    Ie,rned    Englifh   judge 
thought  he  was  obliging  the  jury,   not 
encroaching  on  them  ;  by  ftating  ful- 
ly and  precifely  the  legal  conduction 
of  thofe  ads   which    would   probably 
be  givento  them  in  evidence  to  funoort 
the  charges  of  treafon.     It  is  true  the 
treafon  charged   upon  Hardy  was  not 
that   of  levvmcr    war,  it   was   ^  of 

comp,iring    the   king's  death.     Now, 
what  overt  acts  amount  to  a  compaffing 
of  the  king's   death,  is  a   queition  of 
law  reftmg  upon  long  and  eftablifhed 
decifions    and    precedent  :    and  judce 
Fyre  thought  it  no  crime  to  declare  to 
the  jury,  his   opinion  of    the  law    in 
this    refpeft.     So,  in  our  cafe,   trea- 
on  by  levying  war,  is    a  general  con- 
stitutional  definition    of   the   offence, 
but  the  application  of  this  general  de- 
hn.tion,  and  the  fixing  and  defcribing 
luch  overt  ads  as  amount  to  a  levying 
of  war,   is  matter  of  legal  conftrudli- 
on,   depending  upon   a  knowledge  of 
former  adjudications,  which  the  judg- 
was    bound   to  know,  or  he    was  nor 
worthy   cf  his   office,   and   which   he 
was  alfo  bound  to  communicate  to  the 
jury.     The  difference  in   the  cafes   is 
only  here:  Chief  juftice  Eyre  formed 
his  opinion  on  deliberation  and  he  re- 


duced  it  to  writing— but  he  alfo  puU 
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tidy  delivered  it  with  all  the  weight  of  is  that  of  levying  war  agalnfc  the 
his  name  and  authority  in  the  face  United  States.  There  have  been  va- 
of  all  die  jurors  and  of  the  country  :  rious  opinions,  and  different  determi- 
whereas  judge  Chafe  gave  his  opinion  nations  on  the  import  of  thofe  words, 
privately  to  the  counfel,  to  be  at  their  But  I  think  I  am  warranted  in  faying, 
difpofal  and  difcretion  ;  to  ufe  it  for  that  if  in  the  cafe  of  the  ipf&rgents 
the  benefit  of  their  client  if  they  who  may  come  under  your  confidera- 
could  ;  or  to  difregard  and  fupprefs  it  tion,  the  intention  was  to  prevent  by 
if  they  thought  proper.  It  might  for-  force  of  arms  the  execution  of  any  act, 
ever  have  been  concealed  from  the  ju-  of  the  congrefs  of  the  United  altogeth- 
rors  and  from  the  world,  if  the  coun-  er,  (as  for  inftance  the  land  tax  a£t,  the 
fed  of  Fries  had  not  themfelves  made  object  of  their  oppofition)  any  forcible 
it  public.  This  practice  of  delivering  oppofition  calculated  to  carry  that  in- 
cpinions  on  points  of  law  in  charges  to  tention  into  effect,  was  a  levying  war 
j:rand  juries,  is  not  confined  to  the  againft  the  UnitedStates,  and  of  courfe 
Fnglifh  courts.  It  is  the  fame  in  an  act  of  treafon.  But  if  the  inten- 
the  United  States.  The  managers  tion  was  merely  to  defeat  its  operation 
have  pronounced  a  very  deferved  eulo-  in  a  particular  inllance,  or  through  the 
£ium  upon  the  officii:!  conilu£t  and  cha-  agency  of  a  particular  officer,  from 
racier  of  judge  Iredell.  The  refpondent  fome  private  or  perfonal  motive,  though 
lias  been  referred  to  him  as  a  bright  a  higher  offence  may  have  been  com- 
cxample  of  juftice  and  impartiality  mitted,  it  did  not  amount  to  the  crime 
and  it  has  been  lamented  that  with  fuch  of  treafon.  The  particular  motive 
an  example  before  him,  judge  Chafe  muft  however  be  the  fole  ingredient  in 
fhould  have  fo  wandered  from  the  path  the  cafe,  for  if  combined  with  a  general 
cf  rectitude.  "We  take  their  ftandard  view  to  obftrudt  the  execution  of  the 
of  excellence.  We  agree  to  be  judged  act,  the  offence  muft  be  deemed  trea- 
ty judge  Iredell,  and   if    I    fhew  that     fon." 

this  humane  and  learned  judge   really         J'^dge  Iredell,  therefore,  fo  far  from 
did  the  fame  thing  for  which   the   ref-     conceiving  it  to  be  a  crime  to  have  an 
pondeiit  now  ■  (lands  onhis  trial,  I  hope     opinion  upon  the   law  of  treafon,   of 
there  will  be  an  end  of  the  complaint,     levying  war  and  the   overt  acts  which 
On  tlje    fnft   trial   of  this  fame  John     would conftitute  it,  to  reduce  that  opini- 
I ries,  for  the  fame  offence,  judge  Ire-     on   to  writing  and  to  deliver    both   to 
c'cll    actually   committed,   with    fome     counfel  and  jury,   feems   to  have  con- 
ch cumftances  of  aggravation,  the  fame     fidered   it,   as  chief  juftice  Eyre   had 
enormous  crime  for  which  judge  Chafe     done  before  him,  to  be  his  duty  to  do 
is  now  impeached.     He  did   form  an     fo.     The    opinion    delivered    by    this 
opinion  en  the  law  of  treafon,  he  did     refpectable   judge,    coincides   entirely 
reduce  that  opinion  to  writing,  and  he     with  that  of  judge  Chafe,  and  the  man- 
did  deliver  that  opinion,  the    fame  in     ner  of  delivering  was,   on    our  oppo- 
fubfi.ar.ee  and  nearly  the  fame  in  words,     nents    principles,    vaftly  more   excep- 
with  that  delivered  by    judge  Chafe,     tionable.  The  novelty  of  this  proceed- 
'1  his   bright   example   was  before  cur     ing  feems  to  have  vanifhed  on  invefti- 
cyes,  he  is  now  fo,  and  let  us  be  judg-     gation.     There  is   indeed  one  ftriking 
ed  by  him.     In  the  charge  delivered  to     difference    in   the  two  opinions  •,  that 
the  grand  jury  in  i 99,  who  found  the    judge  Chafe  goes  more  fully  and  clear- 
•firfi    bill    againft     Fries    for  treafon,     ]y  into  the   definition   of  the   offence, 
fpeakmg    of    thofe    cafes    which    he     and  is  more  particularly  careful  to  itate 
t:iOu,jht  would  come  before  itie  court,     thofe  deitinations  and  difcriminations 
the  judgs   fays, — "  The  only  fpecies     which  might  ferve  the  accufed  and  re- 
ef trefoil  likely  to  come  before  you,    dues  hi*  traul^r.fTion  to  fome  fmaller 
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©ffence,  provided  they  fhould  appear  in  him  for  trial,  atcufed  of  going  into  the 
his  cafe.     He  fets  out  not  only  the  clef-  ftreet  with  a  declared  resolution  to  kill 
cription  and  character   of  thofe  overt  the  fir  ft  perfon  he   fhould   meet  ;  and 
acts  which  do    conftitute  treafon,  but  this  judge  were    to  fay  to  any  perfon 
enumerates  alfo  with  equal  care,  fuch  or  in  anyplace,  verbally  or  in  writing, 
as  will  not  amount  to  that  offence.     If  that  a  killing  under  fuch  circumftances, 
thefe   favorable    difcriminations  might  was  murder,  and  a  full  manifeftation  of 
in  any   way   be   ufeful  to  the  accufed,  malice  in  a  legal  construction.  Would 
they  were  put  fully  into  the  power  both  this  be  called  a   prejudication    of   the 
of  the  counfel  and  the  jury.  cafe  ?  Is   it  not  a    mere  declaration  of 
The  gentleman  who  opened  the  pre-  the  law  exifting   and   eftablifhed   long 
fecution  (Mr.  Randolph)  took  occafion  before  the  cafe,  which  it  was  the  duty 
to  fpeak  in  very  handfome,  and  I  doubt  of  the  judge  to  know,  to  obey  and   to 
not  very  deferved  terms  of  applaufe  of  declare.     If  the  facts  proved  before  the 
a    diftinguifhed    judge     in     Virginia,  jury  brought  the    accufed    within    the 
This  fame  judge  has  pubiifhed  an  edi-  law,   the  confequence    of   conviction 
tion   of    Blackitone's    Commentaries;  followed,  not  by  the  will  of  the  judge, 
into  which  he  has  introduced  a  variety  but  by  the  fentence  of  the    law  ;  and 
(f  his  own  opinions  on  the  conflitution  while  this  queftion  was  left  open,  the 
and   laws   of    the  United    States.     If  cafe  was  in   no  wife  prejudged.     To 
hereafter   a  perfon  accufed,  under  the  explain  this  point    ftill  further,  I  will 
operation  of  fome  of  thofe  ftatutes  on  put  the  cafe  of  libelling.     This  offend3, 
the  conftruclion  of  which  judge  Tuck-  like  that    of   treafon,   confirms    of    too 
er  has    pubiifhed  his    comments    and  parts,   the  ad  and  the  intent.     Would 
opinions  ;  would   it  be   any  impeach-  it  be  criminal  in  a  judge,  knowing  that 
rnent  of  the  juflice  and  impartiality  of  fuch   a   cafe  was  to  corns  before  him, 
this  judge,  to  fay,  he  had  made  up  his  to  inform  himfelf,  if  neceffary,  oi  the 
opinion,  he  had  reduced  it  to  writing,  law  of  libels,  to  make  up  his  mind  up- 
he  had   delivered  it  to   the  world,  and  on  the  conftituent  parts  of  the  offence, 
therefore  he  had  prejudged  the  cafe  ?  and  to  declare  them  to  the  grand  jury, 
No,  this  would  be  a  fort  of  reafoning  the  counfel,   cr  any  body  elfe  ;   might 
even  more  abfurd  than   the  Richmond  he  not  be  of  opinion,  and  write,  and 
tion  fe quit ur.     The  honorable  manager,  fay,  that  a  libel  is  a  malicious  defama- 
^Mr.  Randolph)  to  enforce  and  exem-  tion  cf  any  perfon  in  writing,  in  order 
plify  his  doctrines  on  this  fubject,  put  or  intending  to  excite  their  wrath  or  to 
an  analogous  cafe.     He  ftated   that  a  expofe  them  to  public   hatred  or  con- 
judge  holding  a  criminal  court,  might  tempt.     Here  the  fact   of  publication 
properly  give  the   legal   defcription  of  mult  be  proved  and  the  malicious  in- 
murder,  and  the  circumftances  and  in-  tent;    and   might  not    a    judge    ftatc 
gredients  that  in  point  of  law  would  what,  in   contemplation  of   law,   is   a 
conftitute  the   offence;  but,   fays   he,  malicious  and  defamatory  writing,  and 
he  may  not  go  on  to  apply  this  defini-  that  if  fuch  a  one  is  pubiifhed  with  itf- 
tion  to  the  overt  acts  laid  in  the  indict-  tent  to  injure  and  defame,  it  is  in  law  a 
ment.  This  I  confefs  is  a  novelty  to  me.  libel.     Apply  this  doctrine  to  the  cafe 
I  never  before  heard  of  evert  acts  in  an  of  Fries.     May  not    a  judge  have   an 
indictment  for    murder  ;  the   general  opinion  and  declare,  that  an  infurrec- 
charge  of  the  offence  is   laid    in    legal  tion  of  any  body  with  intent  or  in  or- 
and  general  terms,  but  there  is  no  fpe-  der  to  refiit  the  execution  of  any  law 
cifications  of  the   particular  facts  and  of  the  United  States,  and  the  carrying 
circumftances  by  which   the   charge  is  that   intent   into  execution  by  actual 
to  be  fuppcrted.    But  fuppofe  a  judge,  force  and  violence,    is  treafon  againit 
knowing  that  a  man  was  coming  before  the  United  States   by    levying    war. 
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There  is  no  prejudication    in    either     ing  it. — It  charges  judge  Chafe    with 
cafe;  the  fads   and  the  intent  which     "  reflriding  the  counfel    for  the   faid 
xonflitute  the  crime,  and  on  which  the     John  Fries  from  recurring  to  fuch  En- 
guilt   or  innocence  of  the  accufed  de-     glifh  authorities  as  they  helieved  appo- 
pends,  are  left  wholly  untouched,  and     fite,  or  from  citing  certain  ftatutes  of 
come  without  prejudice  or  biafs  to  the     the  United  States,  which  they  deemed 
jury.     I  have  heard  the  phrafe  u  pre-     illuflrative  of  the  pofitions,  upon  which 
judging  the  law,"  repeated  over  and     they  intended  to  rell  the  defenceoftheir 
over  again.     Judge  Chafe  prejudged  the    client."     This  charge   confifts  of  two 
/awagainft  Fries,  we  are  told  •,  I  con-     parts  ;  it  complains  of  a  reitridion  as 
fsfs  the  phrafe  is  a  very  fingular  one     to  Englifh  authorities,  and  as  to  Ama- 
to  me  ;  I  know   not  precifely  how  to     rican    itatutes  :   I  will    confider   them 
underfland  it  :  lean  comprehend  what     diftindly. — Firft  fir,  permit  me  to  re- 
is  meant  when  I  hear  of  prejudging  a     mark,  that  thefe  allegations  are  made 
man's  cafe,  in  prejudging  the  fads  of    to  fuppcrt  the  general  charge  of  par- 
afty  cafe  ;   but   as   to   the   law,    I  pre-     tialhy,  oppreffion   and  injullice.     But 
fume  it  is  always  prejudged,    always     what  becomes  of  thefe  pretences  when 
fettled,  certain  and  afcertaine.l.     Ic  is     we  bear  in  mind  the  teitimony  of  Mr. 
never  a  queftion   in  a  cafe   of  murder,     Ravvle,  then  diftrid  attorney,  and  al- 
whether  a  killing  with  malice  prepenfe     ways,  and  in  every  fituation  a  gentle- 
is  or  is  not  murder.     The  law  has  pre-     man  whofe  character,  in  all  its  relati- 
judged  that  -,  and  fo  in  all  other  cafes  the     ons  both  public  and  private,  bears  the 
quefiion  is,  whether   the  fads  proved     firft  ftamp  of  refpedability   and  fears 
being  the  cafe  within  the  law  -,  and  fo  it     no  competition  for  credit.     He  has  in- 
was  in  Fries'  cafe  ;  and  upon  that  point     formed  this  honorable  court    that  this 
judge  Chafe  neither  gave,  nor  intimat-     reitridion  fo  grievoully  complained  of 
ed,  nor  had  an  opinion,  for  as  the  ev-     and  now  the  fubjed  of  a  criminal  pro- 
idence  had  not   been    heard,   he  could     fecution,    was   impofed   upon    him  as 
not   anticipate    what    fads   would   be     well  as  upon  the  counfel  of  Fries. — 
proved.  Is  this  the  charader  or  ihe  condud  of 

I  hope  and  truft,  fir,  that  the  firft  partiality  or  oppreffion — Does  it  evince 
fpecifications  of  this  article  is  now  dif-  that  ftrchg  appetite  the  judge  is  faid  to 
pofed  of  to  the  fatisfa&ion  of  this  have  to  drink  the  hearts  biood  of  this 
honorable  court,  and  the  complete  juf-  unfortunate  German,  and  llain  the 
tification  of  the  refpondent;  part  of  it  pure  ermine  of  julticc  with  gore.  I 
when  tefted  by  the  evidence,  turns  out  have  always  ur.derflcod  by  partiality 
to  be  wholly  unfounded  •,  and  the  red,  in  a  judge,  a  favoring  bias  to  one  nar- 
which  is  true,  li2s  been  fully  jufiified  ty  to  che  prejudice  of  the  other;  but 
both  on  principle  and  by  precedent,  when  a  reitridion  is  put  equally  on 
If  there  was  fome  hafle  and  error  hi  both  fides,  I  cannot  conjedure  how 
the  condud  of  the  judge,  which  how-  it  can  be  refolved  into  partiality  or 
£ver  I  neither  believe  nor  admit,  there  oppreffion.  It  will  be  ieen  prefently 
%vas  certainly  no  criminality  in  the  ad,  that  as  far  as  this  reitridion  could 
there  was  nothing  impure  in  the  mo-  have  any  operation,  it  was  friendly  in 
live,  nothing  injurious  in  the  confe-  that  operation  to  John  Fries.  But,  fir, 
quence.  what  was  this  reitridion  fo  much  com- 

Suffer  me  new,  fir,  to  offer  you  fome  plained  of  and  now  magnified  into  a 
observations  on  the  fecond  fpecificati-  high  crime  ?  That  certain  Englifh  de- 
on  of  the  firit  article  of  impeachment,  cifions  on  the  law  of  treafon  made  be- 
"t  hope  it  will  not  be  neceffary  to  tref-  fore  the  revolution  of  1 688  mould  not 
yafs  greatly  on  your  patience  in  refut-    or  ought  not  to  be  read  to  the  jury— 
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And  pray  fir,  what  were  thefe  decifi-  gainft  all  the  law  of  treafon.    The  ab- 
ons  ?  I  will  take  their  character  from  horrence  which  would  be  honeftly  gi- 
Mr.  Lewis  himfelf,  and  no  man  is  bet-  ven  to  fuch  extraordinary  cafes  of  cru- 
ter    acquainted   with   them.     He  fays  elty  practiced  under  the  law  of  treafon, 
they  were  the  decifions  of  corrupt  and  they  hoped  would  extend  itfelf  to  all 
dependent  judges,  who  carried  the  doc-  cafes  of  treafon,  even   the   mod    juft 
irines  ox  conltructive  treafons  to   the  and    upright.      I    know   another    and 
moftdangerousandextravagantlengths.  an   ingenious   colouring  and   pretence 
True  they  were  fo  ;  fanguinary,  cruel  lias  been   given  for   this   defign,    this 
and   tyrannical    in   the    extreme  :  and  ftrange  anxiety  to  read  cafes  which  fo 
could  the   exclufion  of   fuch  cafes   in-  ftrongly  fupport  profecutions  for  trea- 
sure John  Fries  ?  If  cafes  which  extc-  fon.  It  has  been    fa  id  by  Mr.  Lewis, 
nuated  and  foftened  the  crim?  of  trea-  not  here  as  a  witnefs  but   in  Philadcl- 
fon  had  been  rejected,  he  might  indeed  phia  as  counfel  for  John  Fries,  that  his 
have    fuffered  -,   bat   how   he    was    or  object  in  defiring  to  read    thefe  extra- 
could  b;  injured  by  keeping  from  the  vagant  cafes  was  of  this  fort;  that  ma- 
jury  thofe  cafes  which  aggravated  his  ny  of  the  decifions  on  the  law  of  trea- 
offence,  I  am  really  at  a  lei's  to  learn,  ton  made  iince  the  revolution  of  1688, 
The  reftriction  then  was  on  the  Unit-  and  which  are  received  as  authorities  in 
cd  States.    Had  they  been  adduced  by  modern  courts,  were  actually  ground- 
the   diilritt   attorney,  no  doubt   they  ed  on  the  Iniquitous  cafes  decideJ  be- 
v/ould  have  been  ably  anfwered  by  the  fore   the   revolution  ;     and    therefore, 
defendant's   counfel;    but  the    ability  fays  Mr.  Lewis,  we  wifhed  to  lay  thefe 
of  the  counfel   for  the   United  Stares  cafes  before  the    jury  that  they  might 
was  not  inferior  to  Fries' counfel ;  and  place    no  reliance  on   thofe  fince    the 
if  judge  Chafe  had  indeed  a  defign  to  revolution  which   were   derived  from 
opprefs  and  injure  John  Fries,  and  to  them.     Could  the    gentleman  be    fin- 
convict  him  on  itrained  constructions  cere  in  this  pretence — How  far  would 
of  treafon,  his  bell  policy  would  fure-  he  carry  it  ?  To  all  decifions  fince  the 
ly  have  been  to  have  fuffered  thefe  ca-  revolution,  and  are  we  to  have  no  ad- 
fes  to  come  forward,  and  if  fupported  judications  on  this  fubje£fc  which  may 
by  his  authority  and  the  talents  of  the  be  relied  upon  as  found,  legal  and  vir- 
counfel   of    the    United    States    they  tuous  ?   I  apprehend  he  does  not  mean 
might  have  had  their   influence   with  fo   much  as   this — He   defired,  I   pre- 
the  jury,  notwithstanding  the  able  re-  fume,   only   to   difcredit  fuch    of  the 
futations  they  might  have  received. —  Englifh  decifions    fince   the  revolution 
But  why  and  for  what  good  purpofe  as  were    derived   from   thofe    corrupt 
did  the  counfel  defire  to  read  thefe  ca-  fources  alluded  to  ;  then,    moft  affur- 
fes,  operating,  if  they  operated  at  all,  edly,  he  was  premature  in  his  attempt 
directly  againft  the  life  of  their  client,  to  read  thefe    precious    cafes.     If  the 
Why  would  they  fatigue  the  court  and  diftrict  attorney  fhould  read,  and  rely 
impofe  upon  the  jury  with  thofe  wick-  upon  any   cafe  decided  fince  the  revo- 
ed  and   ridiculous  decifions   againft  a  lution  to  convidt  John  Fries,  and  Mr. 
man  who  wifhed  his   flag's  horns  in  Lewis  could  trace  that    decifion   back 
the  king's   belly — and    another,    who  to  the  horrible  times   fpoken  of,  and 
declared  he  would  make  his  fon   heir  fhew    that   it    was    derived   from  and 
to   ihe  crown.     Sir,  there  could  have  grounded  upon  the   opinions  of  thofe 
been  but  one  object  in  this  attempt  :  it  corrupt  and  dependent  judges,  it  would 
was   this,  to  excite  fuch  horror  in  the  furely  have  been  competent  for  him  to 
minds  of  the  jurors  by  reciting   thefe  do  fo,    and   no    court    would  have  at- 
tales  of  tyranny  and  blood,  as   would  tempted  to  prevent  him.     But  that  he 
c«ate  a  general  prejudice  in  them  a-  is  to  deluge  the  court  and  jury  with  a 
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roafs  of  trafh  and  corruption,  and  fo  ry,  John  Tries  muft  necefTarily  be  con- 
declaved  to  be  by  himfelf,  by  way  of  victed — Now  fir,  what  poffible  influ- 
antkipation  and  when  no  ncceffity  had  ence  or  controul  could  any  act  of  con- 
eccurred  or  probably  would  occur  to  grefs  have  over  the  character  of  a  crime 
juflify  it,  could  not  be  endured  by  any  defined  in  and  derived  from  the  higher 
court  knowing  its  duties  and  refpect-  authority  of  the  confiitution.  The  act 
ing  its  dignity.  Thefe  cafes  are  law,  of  congrefs  could  not  enlarge,  reftri<ft 
or  they  are  net  law.  If  the  former,  or  in  any  way  alter  or  affect  the  confti- 
t heir  operation  and  influence  were  tutional  defcripiion.  To  what  proper 
againft  the  prifener  ;  if  th'2  latter,  the  purpofe  then  could  any  act  of  congrefs 
court  fbould  not  fuffrr  them  to  be  read,  be  read?  Why,  fir,  we  have  heard 
to  miilead  and  im.jp.ofe  upon  the  jury.  fomething  about  a  legifiative  conftruc- 
So  far,  fir,  and  I  ihall  trouble  you  tion  of  the  confiitution  ;  and  that  thefe 
no  farther,  on  the  cxdufion  of  thefe  a£ts  of  congrefs  defining  fedition  and 
Englifh  .authorities — Now,  as  to  the  other  offencec,  might  be  ufed  and  were 
(latutes  of  the  United  States — That  a-  important  to  (hew  what  was  intended 
ny  inch  redaction  was  laid  upon  the  by  the  confiitution  in  the  defcripticn 
■counfel  of  John  Frie*.,  refts  wholly  and  of  treafon.  In  the  firft  place,  fir,  con- 
entirely  on  the  teftimony  and  reeollec-  grefs  in  paffing  thefe  ftatutes  never  had 
tion  of  Mr.  Lewis.  I  will,  fir,  firft  the  molt  remote  idea  or  intention  of 
confidcr. the  nature  and  extent  of  this  giving  any  fort  of  conflruclion  or  opini- 
charge  againft  the  rtfpondent,  fuppof-  on  upon  the  law  of  treafon  ;  and  if 
ing  the  fact  to  be — I  prefume  it  will  be  they  had  fuch  an  intention,  it  was  he- 
granted  to  me  that  a  judge  has  fome  yend  their  powers  and  rights  and  fhould 
i-^rt  of  authority  in  a  court  ;  that  he  be  wholly  riifregarded,  not  only  by  that 
does  not  fet  there  as  a  mere  cypher,  court  but  by  this.  The  conflruclion  of 
without  power  or  command — Among  the  confiitution,  in  common  with  eve- 
the  acknowledged  powers  of  a  judge,  ry  other  law,  belongs  exclufively  to  the 
is  that  of  regulating  and  directing  in  judiciary,  as  be  ft  qualified  both  from 
fome  degree  the  argument  he  fore  him,  its  permanency  and  independence  as 
and  of  preventing  the  introduction  of  well  as  from  legal  learning,  to  exercife 
matter  either  grofsly  improper  or  pal-  fo  important  a  right.  The  neceffity  of 
pably  irrelevant  to  the  iflue.  If  then  a  power  exifting  fomewhere  to  judge  of 
it  be  demonfirated  that  thefe  (latutes  the  confiitution  and  of  the  conformity 
of  the  United  States  had  really  and  or  non-conformity  of  laws  to  the  provi- 
truly  nothing  under  heaven  to  do  with  fionsof  it,  refults  from  the  very  nature 
the  trial  of  John  Fries.  I  hope  the  of  a  written  confiitution  ;  it  is  vain  we 
judge  will  not  be  condemned  for  ex-  have  an  inftrument  paramount  to  ordi- 
cluding  them.  John  Fries,  fir,  was  nary  legiflation  if  there  is  no  authority 
indifted  for  the  treafon  of  levying  war  to  check  encroachments  upon  it,  and 
againft  the  United  States  •,  and  for  no  there  is  no  department  of  government 
other  offence.  This  crime  is  created  with  whom  this  power  can  be  fo  fafely 
and  defined  by  the  conftitution  of  the  lodged,  or  by  whom  it  can  be  fo  ably 
United  States.  It  became  the  duty  of  and  impartially  exercifed  as  the  judici- 
the  attorney  of  the  United  States,  to  ary.  If  the  legiflature,  the  very  branch 
ftiew  to  that  court  and  jury  that  the  of  government  mod  controlled  by  the 
prifoner  had  been  guilty  of  the  treafon  conilitution,  and  intended  to  be  fo, 
eharged  in  the  indictment  according  to  fhall  be  permitted  to  affume  the  wide 
its  definition  and  defcription  in  thecon-  and  unlimited  right  of  con  ft  ruction, 
ftitution,  or  the  profecution  muft  fail,  the  conftitution  will  fink  at  once  into 
If,  on  the  other  hand  he  did  (hew  this  a  dead  and  worthlefs  letter,  moulded 
f.c  the  fatisfaction  of  the  court  andju-  into  various  fantaftick   fhapes   at  the 


wiil  of  the  legislature,  and  purporting  levying  war  again  ft  them,'  &e.  Tffcfe 
one  thing  to  day  and  another  to-mor-  words  are  repeated  verbatim,  I  believe 
row  and  nothing  at  laft;  but  congrefs,  in  an  act  of  Congrefs,  called  the  judi- 
I  repeat  fir,  in  paffing  the  fedition  law,  ciary  act,  defining  the  punifhment  of 
had  no  intention  whatever  of  giving  the  crime  of  treafon,  purfuant  to  con- 
their  conftrucYion  to  the  constitutional  flitutional  authority.  This  crime  be- 
defcription  of  treafon,  or  of  affecting  ing  defined  in  the  conftitution  of  our 
or  touching  it  in  any  way.  The  coun-  country,  becomes  the  fupreme  law, 
fel  of  Fries  were  therefore  about  to  ufe  and  can  only  be  altered  by  the  means 
or  abufe  the  act  of  the  legiflature  to  therein  pointed  out,  and  not  by  any 
purpofes  never  contemplated  or  intend-  act  of  the  legiflature  •,  and,  therefore, 
ed  !  Should  the  court  fufrer  a  delufion  the  repetition  of  the  words  of  the  con= 
of  this  fort  to  be  praetifed  upon  a  ju-  ftitudon  in  the  judiciary  act  is  quite 
ry,  equally  difrefpectful  to  the  court  unneceffary,  as  the  only  power  left  to 
and  to  the  congrefs.  It  was  not  judge  congrefs  over  this  crime  was,  to  de- 
Chafe  only  who  thought  thefe  ftatutes  fcribe  the  punifhment  :  the  fame  act 
of  the  United  States  totally  irrelevant  in  another  part,  makes  provision  for 
to  the  cafe  of  Fries.  They  had  been  the  method  of  trial.  Agreeable  to  their 
folemnly  adjudged  to  be  fo,  after  every  power,  congrefs  have  defcribed  the 
exertion  of  the  talents  of  the  counfel  punifhment,  and  thereby  declared  the 
to  fliew  their  application  and  force. —  crime  to  be  capital.  It  is  clear  there- 
I  refer  you  fir,  to  the  opinion  of  jude  fore,  that,  as  the  conftitution  has  de- 
Iredell,  on  the  firft  trial  of  Fries.  fined  the  crime,  the  congrefs,  drawing 

"  An  act  of  Congrefs  which  I  have  its  fole  authority  from  that  conftituti- 

already  read   to  you  (that  commonly,  on,  cannot  change  it  in   any  manner,. 

called    the    fedition  act)  has   fpecially  particularly  as  it  is  fo  declared  ;  yet  the 

provided  in  the  manner  you  have  heard  counfel  for  the  prifoner  fay,  that  the 

againft  combinations  to  defeat  the  ex-  legiflature  have  given  it  a  legiflative  in- 

ecution  of  the  laws.     The  combiuati-  terpretation,  and  that  their  interpreta- 

ons  punifhable  under  this  a£t  muft  be  tion,  is  binding  on  this  court.  They  fay 

diftinguifhed   from  fuch   as  in  them-  that   congrefs  did  not  mean  to  include 

felves  amount  to  treafon,  which  is  un-  the  offence  charged  upon  the  prifoner 

alterably  fixed  by  the   conftitution  it-  at    the    bar,    under    the   definition  of 

felf.       Any    combinations    therefore,  levying  war   ;    becaufe    the    fedition 

which  before    the   paffing  of  this  a£t,  act  defcribes  a  fimilar  offence,  and  be= 

would  have  amounted  to  treafon,  (till  caufe    a  refcue  is  provided  for  in  ano- 

conflitute   the  fame   crime.     To   give  ther  act,  the  punifhment  extending  n»- 

the  act  in  queftion  a  different  conftruc-  farther  than  fine  and  imprifonmerit. — - 

tion,  would   do   away  altogether   the  Several  anfwers   may   be  given  to  xz- 

crime  of  treafon  as  committed  by  le-  move  thefe  objections  : 

vying  war,  becaufe    no  war  can  be  le-  Firft,  if  congrefs   had   intended  t& 

vied    without  a  combination  for  fome  interpret  thefe  words  of  the  conftitu.i- 

of  the  purpofes  ftate  J  in  the  a£t,  which  on  by  any  fubfequenc  act,  they  had  no 

muft     necefiarily     conftitute    a    part,  kind  of  authority  fo  to  do.    The  whole 

though  not  the  whole  of  the  offence."  judicial    power  of  the    government  is 

{J  This,  gentlemen  of  the  jury-,  is  vefted  in  the  judges  of  the  U.  States,  in 

an  indictment  againft   the  prifoner  at  the  manner  the  conftitution  defcribes  ; 

the  bar,  for  levying  war  againft  the  U-  to  them  alone  it  belongs  to  explain  the 

nited  States  •,  the    firft  enquiry  there-  law  and  conftitution-,  and  congrefs  have 

fore  is,  what  is  meant  by  thefe  words  no  more  right  nor  authority-  over  the 

of  our  conftitution.    '  Treafon  againft  judicial  expofitions  of  thofe  acts,  than 

the  United  States,  fliall  confift  cn!y  in  this  court  h,;s  to  rjaa&e  a  law  to  h.ni 
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them.  If  this  was  not  an  article  of  the  No;  the  crimes  are  differently  fpeciu- 

conftitution,   but   a  mere  act  of  con-  ed,  and  refcue  or   obftruction   of  pro- 

grefs,    they   could    not    interpret    the  cefs,  may  be  committed  without  that 

meaning  of  that  at    while  it   was  in  high  charge.     This,  I  think,  was  fufli- 

force,  but  they  may  alter,  amend,  or  ciently  explained  by  the  counfel  for  the 

introduce  explanatory  fections  to  it. —  United  States." 

In  this  we  ditFer  from  the  praclice  of  Will  it  be  pretended,  fir,  that  coun- 
England,  from  whence  we  received  fel  have  a  right  to  read  any  thing  be- 
our  jurifpruclcntial  fyftem  in  general ;  fore  the  court  which  they  may  find  in 
for  they  having  no  conflitiition  to  bind  a  law  book  ;  is  there  any  tiling  of  fuch 
them,  the  parliament  have  an  unlimit-  peculiar  dignity  and  privilege  in  the 
ed  power  to  pafs  any  act  of  whatever  ifatutes  of  the  United  States,  that  any 
nature  they  pleafe  ;  and  they,  confe-  of  them  may  at  all  times  and  on  all 
o.uently,  cannot  infringe  upon  the  con-  occafions,  whether  pertinent  or  not,  be 
ftituticn.  The  very  treafon  ftatute  of  read  in  a  court  of  juftiee  ;  and  it  is  a 
Edward,  III.  itfelf,  contains  a  provifi-  high  crime  in  a  judge  to  prevent  it — 
on  giving  parliament  an  authority  to  Suppofe  the  counfel  had  chofen  on  the 
enact  laws  thereupon,  in  thefe  words  :  trial  of  Fries  to  amufe  themfelves  with 
1  Becaufe  other  like  cafes  of  treafon  reading  the  revenue  laws  of  the  United 
may  happen  in  time  to  come,  which  States  ;  would  the  mere  circumftance 
cannot  be  thought  or  declared  at  pre-  of  their  being  bound  in  our  ilatute 
fent  :  it  is  thought,  that  if  any  fuch  bock  have  given  them  fuch  a  facred 
does  happen,  the  judges  JJjouUI  not  try  character  that  the  court  would  be 
them  without  jirfi  going  to  the  king  and  bound  to  liften  with  the  moft  refpectful 
parliament^  "where  it  ought  be  judged  trea-  attention  to  fuch  an  abfurd  wafte  of 
/on,  or  otherwife  felony.'  On  this  point  time.  I  do  nothefitate  to  aver  that  the 
Sir  Matthew  Hale  was  very  careful,  revenue  laws  have  full  as  clear  and  pro- 
left  conftructive  treafon  fhould  be  in-  per  an  application  to  the  cafe  of  John 
troduced.  Fries  as  either  of  the  ftatutes  thecoun- 

This,  gentlemen,  you  will  obferve,  fel  were  fo  anxious  to  produce, 

only  relates  to  any  cafe  not  fpecifiedin  But,  fir,    although  judge  Chafe  un- 

♦hat  act.     But,  on   the  occafion  now  doubtedly  believed  that   thefe   flatutes 

before  you,  it  is  not  attempted  by  any  of  the  United  States  had  no  fort  of  ap- 

conftruction  or  interpretation,  that  any  plication  to  the  cafe  before  him,  and 

thing  (hould   be  denominated  treafon,  we  contend  that   he  would  have  been 

that  is  not  precifely  and  plainly  within  wholly  jultiriable   in    excluding   them 

the  conftitution.     No  treafon  can  be  from  the  difcuflion,  yet  we  deny,  mod 

committed  except  warhasaclually  been  explicitly,  that  he  did  fo.    The  refpon- 

levyed  againft  the  United  States.  dent    never   declared    that   thefe    Jaws 

But  farther,  nothing  is  more  clear  to  mould  not  be  read  or  referred  to  on 
me  than  that  congrefsdid  not  intend  in  that  occafion.  The  proof  of  the  fact: 
any  manner  whatever,  to  innovate  on  relts  entirely  on  the  recollection  of 
the  conflitutional  definition  of  treafon,  Mr.  Lewis.  Amonc  the  numerous 
becaufe  they  have  repeated  the  words,  fpectators  of  this  tranfacTion  not  a  man 
I  think,  verbatim  in  their  own  act,  with  but  Mr.  Lewis  has  been  produced  to 
regard  to  the  refcue  and  obftruction  of  fuflain  this  charge  now  deemed  fo  im- 
procefs  which  is  mentioned  in  the  a<t  portant.  Mr.  Lewis  has  doubtlefs  de- 
alluded  to  :  it  will  not  be  pretended  by  clired  the  fact  as  he  believes  it ;  but 
any  man,  that  every  refcue,  or  every  fir,  when  we  recollect  the  agitation  of 
obstruction  of  an  officer  in  ferving  pro-  this  gentleman  as  defcribed  by  himfelf 
cefs,  or  even  both  together,  amounts  to  — the  ftrong  ftate  of  feeling  or  pafTion 
high  treafon,  cr  elfs  to  no  crime  at  all :  into  which  he  was  excited,  the  length 
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of  time  and  the  acknowledged  frailty  general  of  the  United  States  ;  this  let- 

of  his  memory  ;  and  when  to  this  we  terwas  written  in  May,  1800,  foon  af- 

add  that  fomething  was  probably  faid  ter  the  trial  of  Fries,   and  when  every 

about  the  irrelevancy  of  thefe  {lattices,  circumftance  was  frefh  on  the  naemo- 

we  (hall  find  fufficient  reafon  to  believe  ry  of  Mr.  Lewis.  This  letter  was  writ- 

that  Mr.  Lewis  lias,  in  this  refpect,  ten  in  confequence  of  a  communication 

fallen  into  a  miftake  :   oppofed  to  this  from  Mr.  Lee,  dating  that  the  cafe  of 

imperfect   recollection    we   have  Mr.  Fries   was   before    the  prefident ;  that 

Rawle,  Tilghman,  Meredith,   Biddle,  all  the  information  was   wifhed,  which 

and  Ewing,  all  pofleffing  an  equal  op-  could  amft  in  making  a  proper  decifion 

portunity  wi.h  Mr.  Lewis  to  hear  and  upon  a  claim  for  mercy   and  pardon  ; 

to  underltand    what  palled    from    the  for  which  purpofe  Mr.  Lee  defired  to 

court ;  and  from  their  cool  and  difin-  know  the  grounds  on  which  the  coun- 

terefted  fituations  lefs  likely  to  receive  fel  intended  to  have  enforced   the   de- 

unfounded  or  difcoloured  impreflions.  fence.     In  confequence  of  this  folemn 

I    cannot    avoid    reminding   you,    fir,  and  important  call  from  fuch  high  au- 

that  Mr.  Tiighman,    and    Rawle,   are  thorny  and  for  fuch  an  interefting  pur- 

witnefTes  fummoned  and  examined  on  pofe,  Mr.  Lewis  writes  to  Mrr  Dallas, 

the  part  cf  the  United  States  ;  and  al-  iiates    that  in  jultice  to  " poor  Fries ," 

though  the   honorable  managers  have  as  well  as  to  themfelves,  they  ought  to 

thought  pioper  to  claim  only  Mr.  Lew-  make  the  defired  communication,  that 

is  and  Dallas,  and    to   neat    the  ether  they  fhould  Haie   their  intended  argu- 

gentlemen  as  witnefTes  for  the  refpon-  ments,  &c.  &c.  and    that  they  fhould 

dent ;   they  are  nevertheless  entitled  to  Hate  «•«  in  decent,  but  manly  terms,  our 

the  full  regard  and   refpect,   whatever  reafons  for  declining  any   interference   in 

it  may  be,  attached  to  the  witnefTes  for  the  trial-"  he  then   requeils  from  Mr. 

the   majefty   of  the  people.     The  five  Dallas,  every   communication  "likely  to 

gentlemen  I  have  named,    were   all  of  render  fervice  to   poor  Fries."     Turn 

them,  in  court  during  the  trial  of  John  then,  fir,  to  the  letter  addrefied  to  Mr. 

Fries,  and  at  the  time  Mr.  Lewis  fup-  Lee,  with  all  thefe  friendly  difpofitions 

pofes  this  reflriction  to  have  been  laid  en  the  part  of  Mr.  Lewis,  with  all  the 

upon  him,  and  yet  not  one  has  any  re-  anxious   defire  he  had  to   ferve  poor 

collection  of  any  fuch  prohibition  ;  I  Fries,  and  with  all  the  aid  of  Mr.  Dal- 

believe  they,  or  fome  of  them,  (late  in  las  in  making  the  ftatement,  which  was 

decided   terms    that   none    fuch    was  to  contain  all  their  information  on  the 

made.     If  on   this  comparifon  of   the  fubject,  and  all  their  reafons  for  decli:i- 

recolle£lion  of  live   witnefTes,  againft  ing  to  interfere  in  the  trial.     We  find 

one  who  himfelf  teftifies  to  the  imper-  fir,  in  this  important  letter;   that  they 

fefitionof  his  memory, leaves  any  doubt  inform  the   prefident   that  the  "  cetuje 

about  the  truth  of  the  fact,  I  can   re-  was   prejudged"    by    an  opinion   they 

fer  this  honorable  court  to  a    written  were  wholly  unacquainted  with,  by  a 

document,  drawn  up  by  Mr.  Lewis  in  paper  they  had  never  read  and  knew 

conjunction  with    Mr.  Dallas,   which  not  the  contents  of ;  and  the  jury  were 

mult  put  the  queftion  to   reft.     When  alfo prejudiced  by  this  opinion,  although 

there  is  fuch  a  contradiction  in  the  tef-  they  knew  not  what   it  was  ;  and  we 

timony  of  fuch    refpectable  witnefTes,  find  a  good   deal   of  irritation  againft 

it  is  a  great  relief  to  my  mind,  to  have  the  court  in    this  letter.     But,  fir,  we 

fome  permanent  voucher  to  refer  to,  to  do   not  find  any  complaint   whatever, 

decide  the  difference  ;  I  allude,  fir,  to  nay,   not  the  flightelt   fuggeftion  that 

the  letter  addrefied    by  Meffrs.  Lewis  the  court  prevented  or  forbid  the  read- 

and  Dallas  to  Mr.  Lee,  then  attorney  ing  of  thefe  (latutes    of  the  United 
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States,  or  reftricled  the  counfel  from  nothing  would  be  heard  in  contradic- 
making  any  ufe  of  them  they  thought  ticn  to  that  opinion,  and  that  his  pro- 
proper.  With  the  manifeft  difpofition  fefhonal  rights  were  invaded  ;  bu?  this 
of  thefe  gentlemen  in  writing  this  let-  appears  to  be  a  hafty  and  incorrect  in- 
ter, with  the  object  before  them  for  lermce  or  conclufion  of  his  own,  from 
which  it  was  required,  and  the  ufes  the  conduct  of  the  court  ;  he  wholly 
they  intended  fhould  be  made  of  it,  mifapprehended  the  court,  and  has 
ufes  which  they  anticipated  at  the  mo-  charged  his  mifapprehenfion  to  their 
jnent  they  abandoned  the  caufe,  is  it  account.  This  is  the  uiual  effect  of  inch 
probable  fo  important  a  circumftance  precipitate  proceedings.  The  mana- 
would  have  been  omitted  if  it  had  real-  gers  have  greatly  relied  on  this  circum- 
ly  occurred  ?  I  refer  you  and  this  hon-  fiance  ;  they  urge  that  Mr.  Lewis, 
orable  court,  fir,  to  the  following  pages  through  the  whole  of  the  affair  and  in 
of  the  evidence  printed  at  the  lalt  fef-  all  he  faid  concerning  it,  took  for 
fion  of  congrefs  for  the  ufe  of  the  granted  and  dated,  that  he  was  debar- 
houfe  of  reprefentitives — pages  21,  24,  red  from  his  conttitutional  privileges. 
15,  26,  to  32.  He  did  fo  ;  but  he  did  fo  Cinder  a  mif- 
May  I  not  now  flatter  myfelf,  fir,  take  of  his  own,  not  proceeding  from 
that  all  the  criminality  charged  upon  the  court.  It  is  not  only  that  no  other. 
the  relpondent,  in  the  fecond  fpecifica-  witnefs  fpeaks  of  any  fuch  reiUiClion 
tion  of  the  firit  article  of  impeachment,  but  exprefslv  negative  it,  and  fay,  fome 
is  walhed  from  the  mind  of  this  honor-  of  them  at  leaft,  that  none  fuch  was 
?ble  court.  Under  this  hope  and  im-  impofed  *,  but  Mr.  Rawle  has  further 
prefliori,  I  will  proceed  to  c'onfider  as  informed  you,  that  it  appeared  to  him 
briefly  as  poffibie,  the  third  and  lait  throughout  the  bufinefs,  that  Mr.  Lewis 
ipecification.  In  this  the  judge  is  charg-  had  wholly  mifunderflood  the  court, 
ed  with  "  debarring  the  prisoner  from  and  miltook  their  intention.  But,  fure- 
his  conftitmional  privilege  of  addref-  ly  fir,  we  are  not  to  be  condemned  be- 
fing  the  jury,  (through  his  counfel)  on  caufe  we  have  been  mifunderflood  ; 
the  law,  as  well  as  on  the  fad,  which  efpecially  as  the  mi'ftake  feems  to  be 
was  to  determine  his  guilt  or  inno-  peculiar  to  Mr.  Lewis,  and  no  other 
cence,  and  at  the  fame  time  endeavor-  witnefs  fell  into  the  fame  error.  I  rely 
jng  to  wreft  from  the  jury  their  indif-  mofl  implicitly  on  Mr.  Rawle's  tefli- 
putable  right  to  hear  argument,  and  de-  mony,  not  only  from  the  flrength  and 
t^rmine  upon  the  queftion  of  [aw,  as  correcinefs  of  his  character,' hue  from 
well  as  the  queflion  of  fact,  involved,  the  unufual  pains  he  took  to  be  accu- 
in  the  verdict  which  they  were  requir-  rate  in  his  knowledge  of  this  tranfac- 
cd  to  give."  This  charge  is  abfoluteiy  tion.  His  notes  are  copious,  connect - 
unfounded  and  untrue  ;  and  is,  in  all  ed,  and  fatisfatfiory,  and  although  he 
its  parts  moft  completely  difproved  by  lias  no  notes  of  the  firft  days  proceed- 
the  evidence.  As  to  debarring  coun-  ing,  yet  he  feems  to  have  given  an  un- 
fel  from  being  heard,  I  need  only  refer  common  hd cautious  attention  to  every 
you,  fir,  to  the  teflimony  of  Me  firs,  circumftance  ro  which  he  has  teftihed. 
Tilghman  and  Meredith,  who  exprefsly  This  gentleman  negatives  every  idea  of 
fwear,  that  judge  Chafe  when  he  threw  any  reftriction  upon  the  arguments  of 
Jown  the  paper  containing  the  opinion  counfel,  and  is  fupported  by  every  wit- 
fhe  court  had  formed  on  the  law,  ex-  nefs  but  Mr.  L-wis.  If  any  doubt  can 
plicitly  declared,  that  .  nevertheltfs,  remain  upon  this  fubject,  I  am  happy 
counfel  would  be  heard  againfl  that  to  have  it  in  my  power  to  refer  to  a 
(Opinion.  It  is  indeed  true  that  Mr.  written  and  unchanging  document, 
Lewis  feems  throughout  the  bnfinefs,  which  deftroys  this  third  fpecification, 
so  have  been  tinder  an  impreffion  that  and    demonuratts    Lot  only  that  the 
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rounfel  were  not  prohlbitted  from  ad-  en  the  court ;  and  that  no  fuch  reftric- 
dreffing  the  jury,  both  on  the  law  and  tion  was  laid  upon  him  or  the  jury,  as 
the  fact,  but  alfo  that  che  right  of  the  he  has  apprehended, 
jury  to  decide   both    the    law  and  the         The  charges,    fir,  laid   in   this  firft 
fact,  was  molt  largely   and  explicitly  article  of  impeachment,  are  grounded 
avowed  and  declared  to  them.      I  beg  altogether  on  the  proceedings  of  what 
to  refer  this  honorable  court  to  the  fc-  has  been  called  the  firft   dav   of  Fries' 
cond    exhibit,   filed    with    the    refpon-  trial  ;   and,    molt  firmly  believing  that 
dent's  anfwer.     It   contains   this  very  the  whole  of    his  proceeding    on  that 
opinion-   fo  fcorned   by  the  counfel   of  day  will  bear  the  molt  fcrutinizing  en- 
Fries,  and  from  the  pollution  of  which  quiry,  and  ftands  on  the  ftrong  ground 
they  fhrunk  with  fuch  horror.    If  they  of  jullification,  I  have  been  willing  to 
had  read  it  before  it   was  thus    indig-  meet  the  managers  on  that  day's  tranf- 
nantly  condemned,    if  it  had  been  un-  actions,  disjointed  from    thofe  of   the 
derftood    before   it  was   configned    to  following  day  ;  but,  fir,  it  is  moft  evi- 
conternpt,  and  denounced  as  a    viola-  dent  that  this  is  by  no  means  a  full  or 
tion  of  every  valuable  and  facred  right,  a  fair  examination  of  the  judges  con- 
how  much  confufion,   how   much  un-  duel;  on  that  occafion.     When  he  is 
neceflary   difcontent  might  have  been  charged  with   a  corrupt  or  partial  in- 
faved  and   prevented.     In  this  opinion  tention   to    injure    and    opprefs  John 
then,  will  be  found   this  fentiment,  in  Fries  ;  when  he  is  charged  with  a  wil- 
thefe  words  :  "It  is  the  duty   of  the  ful  violation  of  the  rights  of  the  coun- 
court  in  this,  and  in  all  criminal  cafes,  fel  and  the    jury,     the   whole  of  the 
to  (tate  to  the  jury,  their   opinion   of  proceeding  mould  be  brought  into  view 
the  law,  arifing   on  the  facts  ;  but  the  before  we  decide  upon   the  character 
jury  are  to  decide  on  the  prefent,  and  in  of  any  part  of  it.      An  attention,  fir, 
all  criminal  cafes,    both   the  law  and  the  to  what  palled  on  the  fecond  day,   as  it 
fails,  on   their   conftderation  of  the  whole  is  called,  of  Fries,  will  molt  abundant- 
cof."     Was  there  ever   a  more  ample  ly  prove  that  the  judge  never  had  in- 
and  explicit  avowal   of  the  right  of  ju-  tended     any     partiality    or    oppreflion 
ries  ?   Is  there  any  friend  of  juries  fo  againlt  him  ;  and  certainly,  that  if  he 
extravagant  as  to    contend   or  aik  for  had  any  fuch  intention,  he  never  csrri- 
more  ?    The  acknowledgement   is    as  ed   it   into  execution  or  effect  ;.  and  I 
full  as  any  man  can  require,  or  the  law  trult  I  am  fafe  in  faying,  thac  the  mere 
would   warrant.     The  judge,   in  thus  intention  to  commit  a  crime,  however 
admiting  and  confirming  the  right   of  grofs     and  outrageous,  unlefs  carried 
the   jury    to    decide  both  the  Jaw  and  into  fome  fort  of  action  or  effect,  con- 
fact,  admits  by  inevitable  confequence,  ftitu-tes  no  offence.      A  man  may  ir— 
that  the  jury  have  a  right  to  hear  coun-  tend  to  commit  a  larcenaty,  affauit  and 
fel  both  upon  the  law  and  facts.    That  battery,  or  any  other  offence,  but  while 
which  they  are  to  decide    upon,  they  he  abltains  from  the  act,  the  mere  inten- 
mttft  have  information  upon  ;  and  the  tion  cannot  fubject  him  to  trial  or  pur- 
court  which  declares  the  jury  to  be  the  ittiment.     The    refpondent    then,   dil- 
tribunal    to    detcrn'ine   the  tuboU  cafe,  covering   from    the  conduct    of    Fries 
never    could    have    faid,    in   the  farce  counfel,  and  the  indignant  hoftility  they 
breath,  that  they  fhould  hear  no  argu-  afiumed,  that  he  was  greatly  mifundtr- 
ment  on  the  cafe  they  were  thus  to  de-  flood  ;  thnt    an    arrangement   he  had 
termine.     This    monftrous    ahfurdity,  adopted  for  the  convenience  of  public 
of  which  the  judge  can  hardly  be  fuf-  juitice,  the  reafonable  expedition  of  the 
peeled,    brings  it  to   a  certain  crnclu-  approaching  trial,  and  the  real  accom- 
fion,  that  Mr,  Lewis  mult  have  miftak*.  rnpdation  of  the  courtjthe  counfel,  and 
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the  jury,  was  conftrued  and  received 
as  an  oppreffion  upon  the  prifoner,  an 
encroachment  upon  the  privileges  of 
counfe!,  and  violation  of  the  rights 
of  the  jury  •,  in  fhort,  as  a  corrupt  and 
polluted  prejudication  of  the  caufe  to 
be  tried,  and  that  the  fair  and  up- 
right intentions  of  the  court  were  mil- 
interpreted  by  a  real  or  pretended 
miftake,  into  the  vileft  purpofes  of  par- 
tiality, refolved  to  deltroy  the  formida- 
ble engine  he  faw  erecting  againft  the 
court,  and  to  remove  at  once  ail  pre- 
tence for  clr.mouror  irritation.  Grant- 
ing the  judge  had  been  in  error  on  the 
firft  day  ;  what  could  he  or  any  man 
do  more  than  to  rectify  the  error  us  foon 
ns  difcovered,  and  haften  to  the  right 
path  before  any  injury  could  have  re- 
fulted  from  his  momentary  deviation. 
13ut  the  honorable  manager  has  told 
you,  he  had  finned  beyond  ihe  grace  of 
repentance,  and  that  no  contrition, 
however  sincere,  could  wipe  away  the 
offence.  When  I  fufFer  fuch  words  as 
repentance  and  contrition  to  efcape  my 
lips,  it  is  in  quoting  precifely  the  words 
of  the  manager.  For  my  own  part  I 
difclaim  them,  the  refpondent  had 
dene  nothing  that  required  the  humili- 
ation of  repentance,  or  for  which  he 
now  alks  to  be  forgiven  ;  let  him  ftand 
on  his  juftification  or  Hand  not  at  all. 
But,  fir,  a  part  of  that  jullification  is, 
that  the  corrupt  intent  charged  upon 
him,  is  difapproved  by  his  entire  wil- 
lingnefs  to  permit  the  counfel  to  man- 
age their  caufe  in  their  own  way  if 
they  difapproved  ofhis,  and  by  his  full 
and  candid  retraction  of  the  error,  if 
any  error  had  been  committed.  By 
adverting  to  the  teftimony  of  Mr. 
Rawie,  this  honorable  court  will  fee, 
how  greatly  judge  Chafe  was  furpriled 
to  find  from  converfing  with  this  wit- 
nefs  and  judge  Peters,  that  his  conduct 
was  viewed  in  fo  ltrange  a  light  by 
MeiTi's.  Lewis  and  Dallas.  On  making 
this  difcoverv,  although  Hill  convinced 
of  the  propriety  of  Lis  proceeding,  he 
Uocs  not  obilinattly  adhere  to  it,  but 
rtloives  to  move  all  pcilible  caufe  of 


complaint  by  withdrawing  at  the  pa- 
pers which  had  given  rife  to  this  af~ 
tonifhing  irritation  and  violence.  The 
papers  were  accordingly  refumed,  eve- 
ry copy  collected,  and  the  counfel,  the 
prifoner,  and  the  jury,  were  placed  in 
the  fame  precife  fituation  as  if  thefe 
papers  had  never  been  diftributed  ; 
with  the  moft  ample  acknowledge- 
ment of  all  their  rights,  and  the  moil 
urgent  felicitations  to  them  to  proceed 
in  the  enjoyment  and  exercife  of  them. 
But  no  j  the  counfel  had  taken  their 
ground,  and  nothing  could  move  them. 
John  Fries  had  received  their  inftruc- 
tions,  and  with  equal  perfeverance  de- 
clined the  aid  of  other  counfel  offered 
to  him  by  the  court  repeatedly.  Now 
fir,  let  me  afk  you  and  this  honorable 
court,  on  your  consciences,  not  to  be 
blinded  by  the  management  and  fineffe 
of  ingenious  counfel — what  was  the 
meaning  of  all  this  ?  What  was  the 
object  of  it  ?  Did  the  counfel  now  be- 
lieve they  would  not  be  fully  heard  in 
defence  of  their  client,  both  on  law 
and  fact  ?  Did  they  now  fuppofe  them- 
felves  or  the  jury  reftritted  in  their 
rights,  or  that  a  juft  and  impartial  tri- 
al would  not  be  had  ?  No  fuch  thing  j 
moll  certainly  not.  But,  in  the  lan- 
guage of  Mr.  Lewis,  they  thought  they 
had  get  the  court  in  an  error,  or  a 
fcrape,  and  they  were  determined  to 
keep  them  there.  What,  fays  judge 
Peters,  if  we  have  done  wrong,  will 
you  not  fuffer  us  to  repair  that  wrong 
by  doing  what  is  right,  by  doing  all 
that  you  have  required  ?  No  •,  No  •, 
was  the  anfwtr.  Mr.  Lewis  has  de- 
clared to  you,  fr,  in  the  moft  ample 
and  explicit  terms,  that  they  aban- 
doned John  Fries,  becaufe  they  thought 
they  took  a  better  chance  of  faving 
him  by  rhis  means,  than  they  could 
have  by  any  trial  ;  and  to  ufe  his  owa 
words  in  another  part  of  his  teftimony, 
"  wc  withdrew,"  fiys  he,  "from  the 
defence  of  John  Fries,  becaufe  we 
thought  it  would  bed  fejve  him,  and 
we  -wire  ?iot  influenced  by  any  other  motive 
whatever."     They  had  already,  before 
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judge  Iredell,  tried  the  effkacy  cf  the 
full  arid  unconfined  exertion  of  their  ta- 
lents in  his  defence,  and  found  how 
vain  the  attempt  was.  They  were  well 
fatisfied  no  hope  of  fuccefs  could  be 
entertained  on  a  fair  trial  of  the  merits 
of  their  cafe  both  in  law  and  fact,  and 
they  eagerly  grafped  any  occurrence, 
that,  by  operating  upon  the  palftons, 
the  humanity,  or  the  prejudices  of 
mankind,  might  give  their  client  a 
chance  for  efcape,  which  he  could  not 
look  for  in  the  merit  of  his  own  con- 
duel:.  With  this  view  they  molt  fo- 
lemnly  imprefled  upon  the  mind  of 
Fries,  the  neceffity  of  his  maintaining 
the  ground  they  had  taken  for  him,  and 
refufing  the  affiftance  of  any  other 
counfel.  So  well  did  thefe  gentlemen 
know  the  court  had  no  intention  of 
opprefTing  John  Fries,  that  in  their 
communications  to  him,  they  antici- 
pated the  offer  of  other  counfel  to  tup- 
pi  y  their  defer tion. 

But,  fir,  there  is  one  circumflance, 
in  this  fecond  day's  proceeding,  which 
has  been  introduced  to  (hew  that  the 
refpondent  continued  the  fame  tyran- 
nical fpirit  with  which  he  is  charged 
on  the  firit  day,  and  which  it  may  be 
incumbent  on  him  to  remove  ;  I  mean 
the  "  unkind  menace,"  as  it  has  been 
termed  by  one  of  the  witneiTes,  uftd  to 
the  counfel  of  Fries,  when  the  judge 
told  them  they  would  proceed  in  the 
defence  at  the  hazard, or  on  the  refpon- 
Gbility  of  their  characters.  To  ascer- 
tain the  true  nature  of  the  expreffion, 
whatever  it  was,  which  fell  from  the 
court  in  this  refpect,  I  will  refer  to  the 
fame  guide  I  have  endeavoured  to  fol- 
low throughout  my  argument,  I- mean, 
the  evidence  :  the  afpect  of  this  pre- 
tended menace  will  then  be  changed 
into  a  complimentary  confidence  in  the 
difcretion  of  the  counfel,  or  at  lead: 
into  no  more  than  fuch  a  menace  as  e- 
very  gentleman  of  the  bar  acts  under 
in  every  cafe  ;  that  is,  to  manage  every 
caute  before  a  jury  w>ith  a  due  regard 
to  their  own  reputations  j  to  urge  no- 


thing as  law  to  the  jury  which  they  are 
confeious  is  not  law,  and  to  introduce 
no  matter  which  they  know  to  be  ei- 
ther improper  or  irrelevant.  This,  in 
its  worll  character,  will  be  found  to  be 
the  whole  amount  of  this  terrific  me- 
nace. What  account  does  Mr.  Lewis 
give  of  this  occurrence.  After  Hating 
that  the  court  manifeited  -ijlrong  deftre 
that  he  and  his  colleague  fhould  pro- 
ceed in  the  defence  of  their  client ; 
that  every  reftriclion,  if  any  had  been 
impofed,  was  now  removed,  and  they 
were  at  full  liberty  to  addrefs  the  jury 
on  the  law  and  the  fact,  as  they  thought 
proper  ;  the  judge  faid  that  this  would 
be  done  "  under  the  direction  of  the 
court,  and  at  the  peril  of  our  own  cha- 
racters, if  we  conducted  ourf elves  with 
impropriety'" — and  was  it  not  fo  ?  and 
where  is  the  criminality  of  faying  fo. 
Mr.  Lewis  did  not  confider  this  as  a 
menace  intended  to  reflrict  him  in  ths 
exercife  of  the  rights  juft  before  con- 
ceded to  him  by  the  court,  but  rather 
as  an  unwarranted  fufpicion  of  his  fenfe- 
of  propriety;  for,  fays  he,  "  I  did  noc 
know  of  any  conduct  of  mine  to  make 
this  caution  neceiTary."  The  court 
perhaps  thought  his  conduct  on  the  day 
before,  did  make  it  neceiTary.  Let  us 
now  take  Mr.  Dallas's  imprefliou  of 
this  part  of  the  conduct  of  the  judge. 
This  witnefs  after  certifying  to  the  am- 
ple range,  both  as  to  law  and  facti 
given  to  the  counfel  by  the  court,  dates, 
that  the  judge  obferved,  "  they  would 
do  this  at  the  hazard  of  their  characters" 
This  Mr.  Dallas  afterwards  terms  an 
"  unkind  menace" — I  think  upon  re- 
curring to  Mr.  Lewis  and  the  other 
witnesses,  and  to  fome  configurations 
naturally  ariiing  from  the  manifest  dif- 
pofition  oi  the  court  at  that  time,  it 
will  be  concluded  that  Mr.  Dallas  \\-m 
midaken  the  nature  and  character  of 
this  act  of  the  judge,  when  he  de- 
fcribes  it  as  a  menace.  Mr.  Tilghman 
ftates,  that  the  court  feemed  very  anx- 
ious that  the  counfel  fhould  croceed, 
gave  them  full  liberty  to  combat  judge 
Chafe's  opinion  before  the  jury^  .u.d 
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that  they  were  not  to  be  bound  by  that 
opinion.  Jud^e  Chafe  mentioned,  that 
cafes  at  common  law  before  the  ftatute 
of  Edward  3d.  ought  not  to  be  read — 
fo,   of  certain  other  cafes  *,   he  particu- 
larly mentioned  the  cafe   of  the  man 
who   wifhed    the    (lag's  horns   in   the 
king's  belly,  and  alfo  of  the  man  who 
k^pt  a  tavern  with  a  fign  of  the  crown, 
who  faid  he  would  make  his  fon  heir 
to  the  crown  :  the  judge  declared  fuch 
cafes  mult  not  be  cited,   and  faid,   0:1 
illuftration   of    this   idea,    what   cafes 
from  Rome,  from  Turkey,   and  from 
France  :   'hat  the  counfcl  fhould  go  in- 
to the   law,  but   muft    not  cite   cafes 
that  were  not  Juiv.      After  thefe  obfer- 
vations  and  in  direct   connection  with 
and  reference  to  them,  the  judge  faid, 
fometbing  about  "  their  proceeding  a- 
greeably  to  their  oiin  confciences."     What 
now  begins  to  be  the  complection  and 
character  of  this   part  of   the  judges 
behaviour — Why,  that  after  giving  to 
thefe  gentlemen  the  utmoft  latitude  of 
difcuffion  they  could  poffibly  require, 
he  ftates  a  certain  clafs  of  decifions  and 
cafes,  which  appeared  to  him  and  muft 
to  every  body  to  be  unworthy  of  notice, 
to  be  of  no  fort  of  authority  or  appli- 
cation in  the  cafe  of  Fries;  which  were 
not   law  ;  which    Mr.   Lewis    himfelf 
has  defcribed  as   the  offspring  of  cor- 
rupt and  dependent  and  bloody  judges; 
and  which,  if  they  had  any  operation, 
were  hoftile  to  the  prifioner  :  I  fay,  fir, 
after  alluding  to  fuch  cafes,  which  he 
knew  too  has  been  ufed  on  the  former 
trial,  was    it  criminal   cr    ftrange,  he 
Ihculd  make  an  appeal  to  the  confcien- 
ces or  characters,  take  it  eiiher  way, 
of  thefe  gentlemen    before    they   pro- 
ceeded  to  their  defence.     A  further 
examination  of    teflimony,    puts   this 
part  of  the  cafe  beyond   doubt.     Mr. 
Rnwle,  after  dating  the   fame    courfe 
of  obfervations  from  the  judge  as  have 
been  mentioned  by  Mr.'Tilghman,  and 
that  lie  faid,   "  I  have  always  conduct- 
<?d  myfelf  with  candor,  and  I  meant  :o 
fave  you    trouble" — Alter   relating    to 
you  how  fuiiy  the  respondent  removed 


evcr-y  obftacle  which  had  aiifen  from 
the  proceeding  of  the  firfl  day,  and 
how  honorably  he  explained  and  jufti-. 
fied  the  motives  of  his  conduct,  de- 
clared himfelf  thus  to  the  counfel — 
"  Having  thus  explained  the  meaning 
of  the  court,  you  will  ftand  acquitted 
or  condemned  to  vour  own  confeien- 
c:s."  The  fame,  term  ufed  by  Mr. 
Tilghman — "  as  you  think  proper  to 
a£t,  do  as  you  pleafe."  This  honora- 
ble court  will  be  pleafed  to  recollect 
that  Mr.  Rawle  fpeaks  not  from  the 
imperfect  imprefuons  of  memory  af- 
ter the  lapfe  of  five  years,  bur  from 
full  notes  taken  at  the  very  moment  of 
the  transaction.  It  is  needful  to  go 
further  in  justification  of  this  miftaken 
menace  :  what  fays  Mr.  Ewing,  that 
the  refpondent  told  the  counfel,  that  if 
they  read  cafes  which  were  not  law, 
after  knowing  the  opinion  of  the  court 
that  they  were  not  fo,  they  would  do 
it  with  "  a  view  to  their  own  reputa- 
tions."— Mr.  Meredith,  after  reciting 
what  the  judge  obferved  upon  the  ca- 
fes at  common  law,  teftiftVs,  that  the 
refpondent  informed  the  ctunfel  of 
Fri^s  "  they  might  manage  the  defence 
in  fuch  way  as  they  thought  proper, 
having  regard  to  their  own  characters.'* 

I  hope  fir,  we  have  now  obtained  a 
juft  notion  of  the  nature  and  intent  of 
whatever  was  faid  by  the  judge  at  this 
period  of  the  tranfaction  ;  and  as  no 
witnefs  confidered  it  as  a  menace  but 
Mr.  Dallas,  we  may  juftly  conclude 
that  he  has  miftaken  it.  Is  not  this 
the  true  interpretation  of  it,  that  the 
judge  had  determined  to  give  thefe 
gentlemen  the  urrnoft  latitude  of  dif- 
cuilion,  both  of  the  law  and  fact,  to 
any  extent  they  thought  proper,  refer- 
ring them  only  to  their  own  fenft  of 
propriety,  to  their  own  confciences,  to 
then-  regard  for  their  own  characters, 
as  to  the  manner  in  which  they  would 
ufe  this  unbounded  liberty.  The  re- 
fpondent confided  in  the  character  and 
confidence  of  thefe  gentlemen  for  the 
fair  exerclfe  of  their  profefiional  duty, 
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and  for  fuch  a  limitation  of  thsir  pri-  fhort,  withdrew  from  the  defence  of 
vilege  of  fpeech  as  would  prevent  any  Frits,  "  becaufe  they  thought  it  would 
abule  of  it  to  improper  purpofes  or  to  bell  ferve  him,  and  zuere  not  influenced 
an  unreafonable  extent.  Suiter  me,  by  any  other  motive  whatever "  flow 
fir,  fo  offer  one  further  remark'in  con-  does  this  tetlimony  fupport  the  av~r- 
firmation  of  my  poiltion.  It  grows  ttient  in  the  conclufion  of  the  article, 
out  of  the  acknowledged  circumltances  which  boldly  affirms,  not  that  John 
of  the  cafe,  and  if  fairly  deduced,  is  Fries  was  faved,  but  iliac  he  was  con- 
evidence  of  the  higheft  defcription.  demned  to  death  in  confequence  of  not 
It  is  agreed  by  all  the  witi:.X:s,  that  being  heard  by  his  counfel. 
on  the  fecond  day  the  refpondent  ma- 

nifefted  and  expreiled  the  utmott  foli-  A  very  ftrange  and  unexpected  effort 
citude  and  anxiety  for  the  counfel  to  has  been  made  fir,  to  raife  a  prejudice 
proceed  in  the  defence  •,  that  he  "  took  againft  the  refpondent  on  this  occalion, 
great  pains,"  to  induce  them  to  do  fo.  by  exciting,  or  rather  forcing,  a  fympu- 
It  is  not  doubled  that  he  was  fincere  in  thy  for  John  Fries.  We  have  heard 
this.  Is  it  probable  or  polTible  then,  him  molt  pathetically  defcribed  as  the 
with  thefe  dnpofitions  and  while  he  ignorant,  the  friendlefs,  the  innocent 
was  endeavouring  to  perfuade  and  to  John  Fries.  The  ignorant  John  Fries, 
induce  theie  gentlemen  to  return  to  the  Is  this  the  man  who  undertook  to  de- 
defence  of  their  client,  he  would  in-  cidc  that  a  law,  which  had  palled  the 
dulge  hirrifelf  in  threats,  in  infults,  and  wifdom  of  the  congreis  of  the  United 
menaces,  which  would  neceffarily  con-  Staces,  was  impolitic  and  unconititu- 
firm  them  in  the  abandonment  of  the  tional  ;  and  who  flood  fo  confident  of 
cauie  and  defeat  the  acknowledged  wiih  this  opinion,  as  to*  maintain  it  at  the 
the  judge  had  that  they  lhould  return  point  of  the  bayonet  ?  He  will  not 
to  it.  thank  the  gentleman  for  this  compli- 
ment, or  accept  the  plea  of  ignorance  as 
But,  Rill  we  are  told,  and  this  firfl  an  apology  for  his  crimes.  Thejriend- 
article  of  impeachment  concludes  with  lefs  John  Fries.  Is  this  the  man  who 
avering,  that  in  confequence  of  the  was  able  to  draw  round  himfelf  a  baud 
conduct  of  the  refpondent,  Fries  was  of  bold  and  determined  adherents,-  xve- 
aeprived  of  his  right  of  being  heard  and  folved  to  defend  him  and  his  wild  doc- 
defeiided  by  his  counfel.  To  refute  trines,  at  the  rifque  of  their  own  lives 
this  unfounded  affertion,  we  need  go  no  and  of  the  lives  of  ail  who  ihould  dare 
further  than  to  the  teltimony  of  Mr.  to  oppofe.  Is  this  the  John  Fries  who 
Lewis  and  Dallas  ;  they  furely  are  the  had  power  and  friends  enough,  actually 
bed.  judges  of  the  motives  of  their  own  to  iulpend,  for  a  confiderable  time,  the 
conduct.  What  reafon  do  they  give  authority  of  the  United  States  over  a 
for  denying  Fries  their  aid,  and  advi-  large  diftrict  of  country  j  to  prevent 
£:ng  him" to  refufe  all  other  counfel  ?  %  the  execution  of  the  laws,  ami  to  com- 
Becauie  they  had  no  hopes  of  fuccefs  mand  and  compel  the  officers  appoint- 
on  a  trial  ;  becaufe  they  believed  the  ed  to  execute  the  law,  to  abandon  the 
court  had  got  into  a  difficulty  where  duties  of  their  appointment,  and  lay 
they  were  determined  to  keep  them  ;  the  authority  of  the  government  at  the 
becaufe  they  thought  they  had  a  better  feet  of  this  friendlefs  ufurper.  The 
chance  to  fave  their  client's  life  by  the  innocent  John  Fries.  Is  this  the  man 
I'fes  they  might  make  of  the  noveity  of  againfl  whom  a  moft  refpedlable  grand 
the  nrft  day's  proceeding;  that  they  jury  of  Pennfylvania,  in  1799,  found  a 
could  have  on  a  full  trial  after  this  nov-  bill  of  indi£lment  for  high  trrafon,  and 
eUy  was  removed  5    the    counfel,    in  who    was    afterwards    convicted    by 
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another  jury  equally  impartial  and  ref-  gene.al  life  and  conduct   in  refutation 

pe£lable,  with  the  approbation  and  un-  of  the  charges.     How  proudly  may  the 

der  the  direction  of  a  judge,    whofe  respondent  make    this    appeal.     He  is 

humanity   and  conduit   on   that    very  charged  with  a  violent  attempt  to  vio- 

occafion,  has  received  the  mod  unqual-  late  the.   laws    and  conditution  of  his 

ified  praife  of   the  honorable   manager  country,  and  dedroy    the  bed  liberties 

who   thus  fympathifes  with  Fries.     Is  of  Lis  fellow  citizens.    Look,  fir,  to  his 

this  the  John  Fries    againft   •whom    a  pad  life,  to  the  conftanr  courfe   of  his 

fecond    grand   j-ury,    in    1800,  found  opinions  and  conduct ,  and  'the  improb- 

anotberbill  lor  the  fame  offence, found-  ability  of  its  charge  is  manifefl.    Look 

cd  on    the    fame   facts,   and  who   was  to  the  days  of  doubt  and  danger  ;   look 

again  convicted  by  ajuftand  confeien-  to  that  glorious  druggie  fo  long  and  fo 

tious  petit  jury.     Is  this  innocent  Ger-  doubtfully  maintained  for  that  indepen- 

man  the  man,  who,   in  purfuance  of  a  dence  we  now  enjoy,  for  thofe  right  of 

wicked    oppofition    to    the    power  and  fell  government  you  now  cxercife,  and 

laws  of  the   United  States,  and  a  mad  do  you  not  fee  the   refpondent  among 

confidence  in   his    ability  to  maintain  the  bolded  of  the  bold,  never  finking  in 

that  oppofition,  refcued    the  prifoners  hope  or  in  exertion,  aiding  by  his   ta- 

duly  arretted  by  the  officers  of  the  gov-  lents  and  encouraging  by  his  fpirit  ;  in 

eminent,  and  placed  thofe  very  officers  fhort,  putting  his  property  and  his  life 

under  durefs  ;   who,  with  arms  in   his  in  iffue  on  the  coited,  and  making  the 

hands  arid  menace  on  his  tongue,  arrayed  lofo  of  both  certain  by  the   active   part 

himfelf  in  military  order  and  drength,  he  affumed,  fiiould  his  country   fail  of 

put  to  hazard  the    fafety  and  peace  of  fuccefs.      And  does  this  man,  who  thus 

the  country,  and  threatened  us  with  all  gave  all  his  pofleffions,  all  his  energies, 

the  defolation,  bloodfhed  and  horror  of  all  his  hopes  to  his  country  and  to  the 

civil  war  ;  who  at  the   moment  of  his  liberties  of  this  American  people,   now 

defperate  attack,  cried  out  to  his  infatu-  employ  the  fmall  and  feeble  remnant  of 

ated  followers,  l*  come  on,  I  fhall  prob-  his  days,  without  intered  or  object,  to 

?,b!y  fall  on  the  fird   fire,   then  drike,  pull  down  and  dedroy  that  vej-y  fabric 

dab,  and   kill    all    you   can."     In  the  of  freedom,  that  very  government  and 

fervid   imagination   of    the   honorable  thofe  very  rights  he  fo  labored  to  ef- 

manager,    the  widow    and   orphans  of  tablifh.     It  is   not  credible  ;  it  cannot 

this  man,  even  before  lie  is  dead,   are  be  credited,  but   on    proof    infinitely 

made,   in    hypothefis,    to  cry,  at     the  dronger  than    any    thing  has  been  of- 

judgrnent  feat  of  God,  again d  the  ref-  fered  to  this    honorable  court  on  this 

pondent  ;  and  his  blood,  though  not  a  occafion.    Indifcretions  may  have  been 

drop  of  it  has  been  fpilt,  is  feen  to  dain  hunted  out  by  the  perfeverance  of  per- 

the  pure    ermin    of   judice.      I   con-  fecution  ;  but  I  trull  mod  confidently, 

fefs,  fir,    as  a    Pennfylvanian,    whofe  that  the  jud,  impartial,   and  dignified 

native   date  has  been  difgraced    with  fentence  of   this  honorable  court,  will 

two    rebellions    in    the    fhort    period  completely  edabliih  to  our  country  and 

of   four  years,   my   ear   was  drangely  to  the  world,  that  the  refpondent  has 

druck,  to  hear   the   leaders   of  one  of  fully  and    honorably  judified   himfelf 

them  addrefl'ed  with  fuch  friendly  ten-  againd    the    charges     now    exhibited 

dernefs,  and  honored  with  fuch  flatter-  againd  him,  and  has  difcharged  hisof- 

ing  fympathy  by  the   honorable  mana-  dcial  duties,  not  only  with  the  talents 

ger.  which  are  conceded   to  him,  but  with 

It  is  unufual,  fir,  in  public  profecu-  an  integrity  which   is  infinitely    more 

♦ions,  for  the  accufed  to  appeal  to  his  dear  to  him. 
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Fs-iflAY,  February  aad. 

Mr.  KEY, 

M>\  Prefdent,  and  gentlemen  of  this  honorable 
court, 

I  rife  to  make  fome  observations  on  the  2d. 
3d.  and  4th.  articles  of  impeachment  exhibit- 
ed againSt  the  reipondeut,  the  honorable  Mr. 
Chafe.  1  Shall  make  no  apology  for  my  inade- 
quacy to  the  taSk,  becaufe  I  have  voluntarily 
engaged  in  it,  nor  lhall  I  preface  uiy  argument 
with  any  exordium,  at  a  period  of  time  when 
every  moment  is  precious,  and  when  I  feel  the 
utmoft  confidence,  that  this  honorable  body 
on  fo  momentous  an  occafion,  will  indulgent- 
ly hear,  maturely  weigh,  and  impartially  de- 
cide, on  the  merits  of  the  cafe  :  my  only  re- 
gret arifes  from  fevere  indifpofition,  which  has 
rendered  me  lefs  capable  cf  doing  juftice  to  the 
fubject,  and  of  defending  my  honorable  friend. 

As  my  obfervations  apply  to  thofe  articles 
which  relate  to  the  conduct  of  Mr.  Chafe  ill 
Virginia  on  the  trial  of  Callender,  and  to  thofe 
only,  it  may  be  proper  to  take  a  view  of  the 
Gtuation  in  which  the  judge  found  himfelf  at 
the  commencement  of  it.  The  fedition  law  had 
pafled  in  1799,  and  this  together  with  the  a- 
lien  bill,  from  caufes  not  neceSTary  to  explain, 
had  excited  the  public  attention,  and  greatly 
agitated  the  public  mind.  In  Virginia  the  fe- 
dition law  was  peauliarly  obnoxious :  many 
thought  it  unconstitutional,  and  moSt  thought  it 
impolitic — the  enemies  of  the  bill  believed,  or 
tSTedied  to  believe,  that  the  prefs,  the  palladi- 
um of  liberty  and  fecurity  of  political  rights, 
was  endangered,  in  violation  of  the  terms  of 
the  conftitution.  The  friends  of  the  bill  tho't 
the  liberty  of  the  prefs  more  likely  to  perifli 
under  the  ruins  occafioned  by  its  licentioufnefs, 
and  believed  that  to  punifh  perfons  for  publish- 
ing what  was  falfe  fcandalous  and  malicious, 
and  edited  with  intent  to  defame,  was  a  falu- 
tary  reftraint,  more  calculated  to  preferve  than 
to  deftroy  it.  In  this  conflict  of  public  opini- 
on, with  a  great  majority  in  Virginia  oppofed 
to  the  law,  did  Mr.  Chaie  in  the  ordinary  af- 
fignment  of  judicial  districts,  arrive  in  Rich- 
mond, wholly  a  ftranger.  Previous  to  his  ar- 
rival, a  publication  infamoufly  disgraceful  and 
libellous,  had  made  its  appearance,  in  favor  of 
a  character  idolized  by  that  commonwealth.  It 
waseafy  to  forefeethat  a  prufecution  would  take 
place,  that  the  constitutionality  of  the  Sedition 
law  would  be  contefted  ;  and  I  need  not  ap- 
prife  this  honorable  court,  that  where  a  law  is 
considered  as  peculiarly  obnoxious,  much  of  its 
odium  is  transfered  to  the  makers,  and  more 
to  the  characters  carrying  it  into  effect. 


1/  in  the  Scflion  of  the  court,  the  grand  jury 
found  a  presentment  and  then  an  indictment 
againSt  James  T.  Callender,  as  the  author  of 
the  libel  before  referred  to  :  this  brought  things 
to  an  iSTue,  talents  were  immediately  emitted 
on  the  popular  fide  of  the  queStion  ;  young 
men  of  aSpiring  minds  volunteered  their  Ser- 
vices ;  and  every  thing  that  fophiStry  and  in- 
genuity could  devife,  was  brought  into  action 
to  defeat  the  operation  of  the  law,  and  remove 
the  cafe  from  the  decision  of  a  judge,  whofe 
Strength  of  mind  and  energy  of  character  were 
much  to  be  dreaded.  Accordingly  exceptions 
were  taken  at  every  point  ©f  the  caufe,  and 
when  the  jury  were  about  to  be  fworn,  inci- 
dents arofe,  which  laid  the  foundation  of  the 
id.  article  of  impeachment ;  "  That,  prompt- 
ed by  a  Similar  fpirit  of  perfecution  and  injuf- 
tice,  at  a  circuit  court  of  the  United  States,  held 
at  Richmond,  in  the  month  of  May,  one  thou- 
sand eight  hundred,  for  the  district  of  Virginia, 
whereat  the  faid  Samuel  Chafe  prefided,  and 
before  which  a  certain  James  Thompfon  Cal- 
lender was  arraigned  for  a  libel  on  John  Adams, 
then  prefident  of  the  United  States  ;  the  faid 
Samuel  Chaie  with  intent  to  opprefs,  and  pro- 
cure the  conviction  of  the  faid  Callender,  did 
overrule  the  objections  of  John  BaSTet,  one  of 
the  jury,  who  wiShed  to  be  excufed  from  ferv- 
ing  on  the  faid  trial,  becaufe  he  had  made  up 
his  mind  as  to  the  publication  from  which  the 
words,  charged  to  be  libellous  in  the  indict- 
ment, were  extracted  ;  and  the  faid  BaSTet  was 
accordingly  fworn,  and  did  fcrve  on  the  jury. 
by  whofe  verdict  the  priSbner  was  Subfequently 
convicted."  Take  from  this  article  the  harSh 
epithets  applied  to  the  condudt  of  the  judge 
and  there  is  nothing  in  it  ;  and  happily  epi- 
thets do  not  constitute  criminality  ;  facts  mult 
be  proved. 

The  charge  is  "  that  judge  Chafe  ivito  in- 
tent to  opprefs  and  procure  the  con-vidion  of  Cal- 
lender, did  overrule  the  objection  of  'John  Bajfit, 
one  cf  the  jury,  who  •luifhea  to  be  excujid  from 
ferving  on  the  jury"  &e. 

In  order  to  fultain  this  article  it  is  incumbent 
on  the  honorable  managers  to  eStabliSh  three 
positions. 

1  ft.  That  BaSTet  did  himfelf  object  and  wiSh 
to  be  excufed  from  Serving  on  the  petit  jury. 

adly.  That  his  objection  was  overruled  in 
violation  of  the  principles  of  law. 

3dly.  That  the  judge  did  fo  overrule  the  ob- 
jection from  corrupt  motives,  and  with  intent 
to  opprefs  and  procure  the  conviction  of  Cal- 
lender. 

The  ardor  to  convict  the  refpondent  haa 
made  the  honorable  managers  bid  defiance  to 
the  ftubbornefs  of  fact,  and  deny  the  cleareSt 


me  uuoDorneis  01  tact,  ana  aeny  tne  cieareis 
Soon  after  the  arrival  of  the  judge,  and  ear-     principle*  of  law  ;  for  as  to  the  fact,  I  call  on 
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them  in  reply,  to  point  out  the  evidence  that 
luppnrts  their  affertion  that  BaiTet  wilhed  to  he 
excufed  from  ferving  on  the  jury.  One  would 
fuppofe  that  no  better  tefiimony  can  exiii  than 
that  which  Baffet  himfelf  gives.  He  has  been 
fworn  at  bar,  and  what  does  he  fay  on  oath  ? 
Does  he  bear  the  article  out  in  its  fratem^nt  of 
fact  ?  Certainly  not  ;  he  fwears  that  he  did  not 
object  to  ferving  on  the  jury  ;  that  he  did  not 
wifh  or  afic  to  be  excufed.  He  ftated  that  he 
had  fome  fcruples  which  he  conceived  proper 
to  roentioivto  the  court,  and  if  not  difquali.icd 
by  law,  he  was  willing  to  ferve  on  the  jury, 
and  carry  the  fedition  law  into  effect.  He  had 
feen  in  a  newfpaper  fome  extracts  faid  to  be  ta- 
ken from  the  work,  called  "  the  Profpect  Before 
Us,"  and  for  editing  which  Callender  then 
Itood  indicted,  and  he  thought  that  fuch 
a  book  would  come  within  the  fedition  law,  but 
he  added  he  had  never  feen  the  book,  nor  did 
he  know  the  author :  he  further  ftated,  that 
he  did  not  with  to  be  excufed  from  ferving  on 
the  jury.  I  appeal  to  this  honorable  body,  if 
this  tefiimony  bears  out  the  fact  as  charged  in 
the  article:  it  is  not  proved  as  laid  :  there  is  no 
tefiimony  that  Baffet  wilhed  to  be  excufed,  and 
v.ot  wifning  to  be  excufed,  the  very  fact  on 
which  the  respondent's  guilt  is  predicated,  fails 
in  proof,  and  failing  in  proof,  it  woidd  feem 
unneceffary  further  to  notice  this  article:  the 
foundation  once  gone,  its  fupcrftructure,  the 
priminal  inference  drawn  from  it,  falls  bafeiefs 
to  the  ground. 

But  I  cannot  in  juflice  to  the  refpondert 
content  myfelf  here,  I  will  proceed  to  mew  the 
argument  of  the  honorable  managers  to  be  as 
unfounded  in  law,  as  their  fact  charged  is  def- 
titute  of  proof  ;  and  that  they  may  have  no 
caufe  of  complaint,  I  will  meet  them  on  their 
own  grounds.  I  will  for  the  fake  of  argument 
admit,  "  that  Ballet  did  w-ifh  to  be  excufed 
from  ferving  on  the  jury,"  and  then  examine 
if  the  overruling  the  objection  was  contrary  to 
law. 

In  my  opinion  the  court  acted  properly,  and 
their  conduct  v. as  itrictly  legal.  Let  us  exa- 
mine the  law  of  challenges  as  i'uecinctly  as  pof- 
lib'e,  fo  far  as  applicable  to  the  cafe.  Chal- 
lenges in  their  general  divifion,  are  of  two 
kinds,  to  the  array,  and  to  the  polls.  A  chal- 
lenge to  the  array  goes  to  the  whole  pannel, 
and  although  at  Richmond  there  was  a  feint 
attempt  to  quaih  the  pannel  by  one  of  the 
cour-.fel,  yet  it  was  only  mentioned  to  be  aban- 
doned, and  ferved  no  other  purpofe  than  to 
fhew  the  eapjer  anxiety  of  counfel  to  let  Oip  no 
exception  however  frivolous  and  untenable ; 
and  to  indicate  to  the  court  what  might  be  ex- 
pected in  the  progreis  of  the  caufe. 


ken  to  an  individual  on  the  pannel  when  he 
comes  to  be  fworn  as  a  juror.  In  this  cafe,  no 
caufe  of  challenge  was  made,  no  exception  ta- 
ken, or  offered  to  be  taken  to  Mr.  Baffet. — 
When  a  challenge  is  made  there  are  two 
modes  of  trial  if  a  juror  ilands  indifferent,  the 
firft  mode  is  by  two  triors,  who  are  conftitut- 
ed,  where  two  or  more  have  been  fworn  on- 
the  jury,  of  the  two  firft  who  have  been  fo 
fworn.  This  mode  was  not  reforted  to  by 
Callender's  counfel. 

The  next  mode  is  by  fwearing  the  perfon 
himfelf,  as  to  his  indifferency,  which  he  muft 
anfwer  in  all  things  except  that  he  is  not  bound 
to  criminate  himfelf.     Now  what  is  the  mean- 
ing of  being  indifferent  as  applied  to  a  juror, 
may  be  learned  from  the  oath   of  the   triors, 
and  from    various    authorities  ftating    in  what 
the    indifferency    is    to   confiit :   a  juror  muit 
ftand  indifferent,  that    is,  "  not   actuated   by 
malice  or  favour."  Indifference  does  not  mean 
that  a  juror  mould  have  no  knowledge  of  the 
facts,  or  of  the  law,  or  of  the  parties :  on  the 
contrary,  if  a  perfon    has  declared  his  opinion 
on    facts,    it  does   not  render    him    incompe- 
tent to   ferve  as  a   juror  ;  nay  if  a  perfon  has 
on  the  fame  indictment   ferved  as   a  juror  and 
found    another    perfon   guilty,  this    is  no  ex- 
ception or  challenge  to  him  in  trying  another 
perfon  on   the  fame  indictment  ;  in  fupport  of 
thefe  legal  pofitions  I    refer  to    the    following 
authorities  :  to   wit.   Rolles  Abridgment,   title 
trial,  fo!.  657,  where  it  is  laid  down,  that  "  if 
a  juror  has  faid  that  he  will  find  for  one  of  the 
parties,  it  is  a  good  caufe  of  chnl'enge  for  fa- 
vor, if  he  fo  fpoke  from  favor  ;  but  if  he  did 
not  fpeak  it  out  of  favor  but   from    his  know- 
ledge of  the   matter    in  iffue,  it  is  not  a  good 
caufe  of  challenge." 

And  alfo  in  the  fame  folio,  it  is  further  -laid 
down  as  law,  "  that  it  is  no  caufe  of  challenge 
to  a  juror,  that  he  hath  faid,  that  he  will  find 
his  verdict  for  one  of  the  parties,  if  it  is  not 
found  by  the  triors  or  the  court,  that  he  fpoke 
from  favor  and  not  from  the  truth  of  the  fact." 

In  folio  655,  of  the  fame  author,  and  in  Tri- 
als Per  Pais,  it  is  faid,  "  that  if  a  juror  hath 
twenty  times  declared  that  he  will  find  for  one  of 
the  parties,  it  is  not  a  principal  challenge,  be- 
caufe,  he  might  have  fpoke  it  from  his  knowledge 
of  the  matter  in  i/fu?t  and  not  out  of  favor  or 
malice.'' 

In  Kelynge,  folio  9,  and  Trials  Per  Pais, 
folio  178,  jurors  .were  challenged  by  the  pri- 
foner,  becaufe  they  had  given  a  verdict  already, 
and  had  found  others  guilty  on  the  fame  in- 
diclmer.t,  and  hekl  to  be  no  caufe  of  challenge. 


A  challenge  to  the  pohs,  is  an  exception  ta-         Trials  Per  Paisj^o,  Salkeld  144,  ftates  the 
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•ath  of  a  trior  in  thefe  words,  "  you  fhall  well 
and  truly  try,  whether  A  (the  juror  challeng- 
ed) ftands  indifferent,  between  the  parties  to  ibis 
tjuc. 

From  thefe  authorities  it  is  clear  that  to  be 
indifferent  as  applying  to  a  juror,  means  that 
he  fhould  not  be  actuated  by  rnalite  or  favor 
with  refpeet  to  the  parties,  for  in  one  of  the 
authorities  it  is  exprefsly  determined,  that  if 
a  perfon  fays  he  will  find  the  verdict  one  Way 
for  one  of  the  parties,  this  is  not  a  caufe  of 
challenge,  if  he  fpoke  from  his  knowledge  of 
the  cafe,  and  not  under  the  influence  of  malice 
or  favor  ;  and  in  another  of  the  authorities,  a 
juror  had  ferved  on  a  jury,  had  on  oath  made 
up  his  mind  on  the  fact  and  the  law,  by  con- 
curring in  the  verdict  of  guilty,  and  yet  held 
no  caufe  of  challenge  to  prevent  his  ferving  as 
a  juror  againft  another  perfon  charged  with  the 
fame  offence  in  the  fame  indictment  ;  and  the 
reafon  is,  that  not  charged  with  being  under 
the  influence  of  malice  or  favor,  he  hood  in- 
different, and  competent  of  courfe  to  a  due 
and  impartial  examination  of  the  evidence,  and 
faithful  afcertainment  of  the  fadt  on  which  the 
guilt  of  the  party  was  to  attach. 

If  the  cafes  cited  are  not  law,  I  hope  the  it i  — 
duitry  and  talents  of  the  honorable  managers 
will  point  out  in  what  refpect  and  by  what  au- 
thority they  are  overruled,  and  if  unequal  to 
this  talk,  that  in  candor  they  will  admit  them  ; 
'and  if  fuch  is  the  law,  how  frivolous  does  the 
exception  appear.  Baffet  knew  nothing  of  the 
author,  knew  nothing  of  Ca'lender,  never  faw 
the  publication,  and  ha  1  declared  no  opinion 
as  to  the  facts ;  and  yet  in  their  zeal  to  con- 
demn Mr.  Chafe,  the  managers  difregarding 
thefe  declarations  of  Baffet,  ftill  affect  to  think 
that  the  conduit  of  Mr.  Chafe  was  criminal, 
and  deferving  of  impeachment,  to  let  him  un- 
der fuch  eircunaftaaces  ferve   on  the  jury. 

To  f  lpport  this  article,  a  Angular  ground  is 
Hied  on,  that  Mr.  Chafe  on  the  trial  of  Fries 
put  this  queltion  to  the  jurors,  "  have  you 
formed  or  delivered  an  opinion,'''  in  the  alterna- 
tive ;  and  in  Calender's  cafe  the  queffion  was 
altered  for  fp.cial  purpofes,  and  put  in  this 
way,  "  have  you  formed  and  delivered  an  opi- 
nion." I  fhall  not  even  remark  upon  the  ap- 
parent captioufnefs  of  this  objection,  in  a  great 
caufe  like  the  prefent,  it  only  fliews  the  dtfpe- 
racenefs  of  the  cafe,  and  1  fhall  reft  fatisfied 
that  it  is  wholly  immaterial  whether  the  quef- 
tion  wasput  in  the  disjunctive  or  the  copulative, 
becaufe  the  authorities  prove,  that  had  Baffet 
anfwered  in  the  affirmative  (which  he  did  not,) 
it  was  no  good  caufe  of  challenge,  unlefs  his 
opinion  had  been  made  up  from  favor  or  ma- 
lice :  which  Baffet  never  faid,  which  has  not 
been  attempted  to  be  proved,  and  which  the 
ttianagers  have  not  ia  auy  way  infmuated. 


But  it  ban  been  contended  that  Baffet  had 
made  up  his  mind  on  the  fedition  law,  and  that 
fuch  a  work  as  the  Profpect  before  Us,  came 
within  it — Granted — Who  was  there  of  av.y 
understanding  or  political  information  in  Vir- 
ginia, that  had  not  made  up. his  mind  on  the 
conffitutionality  or  unconftitutionality  of  the 
fedition  law  ?  What  man  but  concurred  in  o- 
pinion  that  the  Profpect  before  Us,  was  a  wick- 
ed, difgraceful  and  malignant  libel  ?  And 
where  do  the  honorable  managers  find  it  a  dis- 
qualification of  a  juror,  or  a  caufe  of  chal- 
lenge to  a  juror,  that  he  has  declared  an  opi- 
nion as  to  the  law  ?  A  familiar  cafe  will  illuf- 
trate  the  fallacy  of  their  objection.  Has  not  e- 
very  man  from  his  infancy  heard  and  often  de- 
clared that  one  man  to  kill  another  with  ma- 
lice prepenfe  was  murder  ;  yet  this  is  an  opi- 
nion formed  and  declared  as  to  the  law  arifing 
on  a  particular  iiate  of  facts.  Let  us  fuppqfe 
a  man  indicted  of  murder,  put  on  his  trial,  and 
when  a  juror  came  to  the  book,  an  exception 
was  taken  to  fuch  juror  on  the  ground  that  he 
had  formed  and  delivered  an  opinion  on  the 
law,  becaufe  he  had  faid  the  killing  of  a  man 
with  malice  prepenfe  was  murder,  would  not 
fuch  an  exception  be  fcouted  out  of  courts  ? 
Is  not  fuch  a  man  notwithstanding  fuch  opini- 
on, competent  and  impartial  as  to  hearing  and 
weighing  the  evidence  in  the  cafe  before  him  ? 
As  to  the  intent  with  which  the  act  was  done, 
charged  to  be  murder  ?  And  in  what  does  the 
prefent  cafe  differ  ?  Baffet  thought  the  extracts 
he  had  feen  in  the  newfpaper  came  within  the 
fedition  law.  He  thought  that  law  conftituti- 
onal  ;  but  whether  Callender  was  the  author, 
whether  the  publication  was  malicious  and 
falfe,  and  edited  with  intent  to  defame,  wer« 
facts  to  be  determined  from  the  evidence  in  the 
caufe,  were  facts  as  to  which  he  had  formed 
no  opinion;  and  relative  to  which  he  had  nei- 
ther beard  or  uttered  a  word,  and  confequently 
was  competent  to  an  impartial  decifion.  Here 
permit  me  again  to  refer  to  Trials  Per  Pais  1 7 1, 
where  the  juror  had  certainly  formed  his  opi- 
nion on  the  law  ariiing  on  the  facts  ftated  in 
the  indictment,  -and  yet  it  was  held  to  be  no 
cawfe  of  challenge  to  Ins  trying  another  per- 
fon on  the  very  fame  indictment  ;  but  if  the 
honorable  managers  do  not  approve  of  Englifh 
authorities,  I  will  refer  them  to  the  decifion  of 
chief  juftice  Eiifworth  in  the  ftate  of  Connec- 
ticut.    See  Kirby's  reports,  folio  427. 

"  As  to  the  other  point ;  an  opinion  formed 
and  declared  upon  a  general  principle  of  law, 
does  not  difqualify  a  juror  to  fit  on  a  cafe,  zubere 
that  principle  applies.  Jurors  are  judges  of  the 
law  as  well  as  of  the  fact,  as  relative  to  the  if- 
fu:s  put  to  them,  and  are  luppofed  to  h<tve  opi- 
nions of  what  the  law  is,  though  a  willingnefs 
to  change  them,  if  reafon  appears  in  the  courfe 
of  the  trial.  They  may  ail  be  challenged  oa 
sue  fide  «;-  ibi  ither}  if  having  an  opinion  of  the 
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Ij-lu  in  the  riff,  is  ground  of  challenge.  It  Is 
anough  in  point  of  indiffercncy,  that  jurors 
have  no  intcrefr  of  their  oivn  affr-cltd,  and  no 
perfonal  bias  or  prepofeffion,  in  favor  or  againfl 
either  party,  and  not  requifite  that  they  ihould 
be  ignorant  of  the  caufe,  or  unopiniated  as  to 
the  rules  and  principles  on  which  it  is  to  be  de- 
cided. It  has  been  adjudged  (23.  Car.  K.  B,) 
not  to  be  a  fafficient  caufe  of  challenge,  that  a 
juror  had  declared  his  opinion  concerning  the 
title  of  the  land  in  queftion  ;  fo  alfo  that  the 
jury  have  found  others  guilty  on  the  fame  in- 
dictment ;  cv  that  a  juror  has  declared  his  opi- 
nion that  the  party  is  guilty,  and  will  be  hang- 
ed, if  it  appears  he  made  fuch  declaration  from 
his  knowledge  of  the  caufe,  and  not  out  of  ill 
will  to  the  party.    1.  Hawk.  p.  c.  418." 

This  authority  recog  lizes  and  adopts  the 
Enghfh  determinations  :  It  was  made  by  an  a- 
ble  judge  of  our  own  courts  ;  and  is  conclu- 
five  on  the  point. 

With  deference    to  the  judgment   of  this 
court,  I   therefore  contend,  that  if  Buffet   had 
objected  to  his  ferving  as  a  juror,  which  I  have 
admitted  for  the  fake  of  argument,  yet  he  dit- 
dofed    no   objection,  which   in  point   of  law, 
incapacitated   him  from    ferving  on    the  jury, 
and  it  became  the  duty  of  the  court  under  their 
oath  and  their  kao vkdge  of  the  law,  to  fee  tliat 
he  did  ferve  ;  had  they  o'.-j  dted  to  him,  there 
would  have  been  a  more   colourable  caafe  of 
impeachment  than  now  exiits.     To  ferve  a^  a 
juror  in  criminal  cafe*,  is  at  all  times   irkfome 
and  unpleafant  ;  to   do  fo  in  fuch   a   political 
cafe  which  greatly  convu'f'd  the  public  mind, 
was  doubly  fo,  and  hence  it  became  more  Hridt- 
5v  the  duty  of  the  court  to  fee  that  none  from 
frivolous  or  illegal  excufes,  or  from  motives  of 
fcrupulous  deli<  acy  thou'd   exempt   tbemfelves 
from    the  burthen,  by   impOUHg  it  on  others. 
This  honorable  and  upright  difcharge  of  duty 
on  the  part  of  the  court,  for  which  they  merit 
approbation  rather  than  cenfure,  has  been  mag- 
jiiiied,  feen  through  an  improper  medium,  to  a 
charge  of  high  crime  and  mifdemeaijor  ;  and 
againii  fo  unmerited  an  attack  the   refpondent 
repofes  himfelf  on  the  knowledge,  integrity  and 
impartiality  of  this  high  and  honorable  body, 
with  the  fulled:  confidence  of  an  honorable  <ac- 
puittal" 

If  however  I  am  too  fanguine,  if  I  am 
srmlaken  in  the  fact,  and  Ballet  did  ob- 
ject to  ferving  on  the  jury,  as  the  article 
tharg.es,  although  Baffet  himfelf  fwears  he  did 
not.  If  I  am  miftaken  in  the  law,  and  the 
doctrine  of  the  managers  be  deemed  correct, 
fa  defiance  of  the  cafes  cited.  Yet  to  fuftain 
rhis  article  of  impeachment,  much  more  is  re- 
quired of  them.  They  muft  prove  that  Mr. 
£hafg  acted  corruptly  ;  and  nvith  intent  fo  op- 


pref  and  proitire  'be   tonxifliov  of  Callender, 

did  overrule  the  ohjetlion  of  Lajfet. 

Here  let  us  paufe.  Let  us  bear  in  mind  the 
teftimemy  in  the  cafe;  and  having  done  fo, 
where  is  the  evidence  to  convict  the  relpondent 
of  having  acted  corruptly  ?  Have  the  honora- 
ble managers  named  the  witnefs  ?  Have  they 
pointed  to  the  proof  on  which  they  rely  ?  No 
fir,  and  for  the  beft  of  poffible  reafons,  becaufe 
there  is  none  to  juftify  the  charge  ;  there  is 
not  a  fhadow  of  proof  in  fupport  of  it;  not  a 
hint,  not  an  infinuation,  unlefs  it  is  to  be  found 
in  the  affertions  of  the  honorable  managers 
themfelves,  and  in  inferences  which  they  draw 
from  unfupported  doctrines.  I  would  not  pay 
fo  ill  a  compliment  to  their  talents  as  to  fup- 
pofc  that  the  articles  were  not  framed  with  a 
view  to  particular  proofs ;  it  is  well  known 
that  exparte  depofitions  to  criminate  the  re- 
fpondent, were  taken  before  any  one  of  the  ar- 
ticles was  framed  ;  nor  can  I  fuppofe  feeing  fo 
many  profefTional  characters  amongft  the  ma- 
nagers, that  they  have  not  adduced  their  firong- 
t'A  proof  in  fupport  of  each  article.  As  there- 
fore they  have  not  in  opening  the  caufe  conde- 
f -ended  to  point  out  any  witnefs  that  is  credi- 
ble, who  in  anv  manner  goes  to  prove  that  Mr. 
Chafe  acted  corruptly,  and  with  intent  to  op- 
prefs  and  procure  the  conviction  of  Callender, 
I  call  on  them  in  reply?  to  fatisfy  the  court  of 
this  fact  ;  to  fatisfy  their  country,  whole  high 
name  is  ufed,  and  let  the  world  determine  be- 
tween us. 

Arguments  indeed  have  been  urged  to  this 
honorable  curt  to  induce  a  conviction  of  the 
r  fpondent,  as  novel  in  their  nature  as  they  are 
dangerous' in  their  doctrine.  Some  of  them  I 
i  til  examine;  It  has  been  laid  down  as  a 
I  ioeiplL  of  law,  that  every  man  is  liable  to 
pmiilhment  who  acts  contrary  to  law,  and  that 
juJ^e  Chafe  having  given  an  opinion  and  acted 
contrary  to  law  is  liable  to  be  punifhed.  The 
general  principle  1  will  readily  admit,  but  like 
all  other  general  rules  it  has  its  exceptions,  and 
the  cafe  of  a  judge  giving  an  opinion  againft 
law,  forms  precifely  an  exception  to  the  gene- 
ral rule.  Miferable  would  be  the  condition  of 
a  judge,  if  every  error  of  judgment,  was  con- 
firmed into  corruption — called  into  office  to  de- 
termine complicated  cafes  arifing  from  the 
conflicting  interefts  of  individuals,  to  punifh  the 
crimes  and  the  villainies  of  mankind,  more  can- 
notbe  required  of  him  than  that  he  mould  carry 
to  the  judgment  feat  talents  and  integrity  ;  a 
clear  h.ad  and  a  pure  heart.  Judges  muft  be 
made  of  men,  and  from  the  imperfection  of 
human  nature,  mut  be  incident  to  i's  frailties — 
In  what  code  are  they  to  be  deemed  infalli- 
ble ?  By  what  means  are  they  to  become  fo  ? 
And  if  fo,  then  why  the  unneteflary  efiablifh- 
mer.t  of  appellate  courts,  to  rectify  error*  of 
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inferior  jurisdictions  in  all  well  organized  go- 
vernments ?  Why  not  punifh  all  inferior  judges 
on  reverfal  of  their  judgment  by  a  fuperior  tri- 
bunal, if  error  be  admitted  as  proof  of  corrup- 
tion ?  If  not  to  err,  means  a  coincidence  with 
public  opinion,  it  is  eafily  attained — impeach — 
remove — and  when  honeft  men  are  driven  from 
the  judgment  feat,  pliant  tools  will  readily  be 
found  whofe  judgment  fhall  conform  to  the 
will  of  a  majority,  and  who  will  proftrate 
principle  to  preferve  office. 

An  honorable  manager  has  obfervecl,  that  to 
err  in  fo  plain  a  cafe,  was  of  itfclf  evidence  of 
corruption,  and  the  defendant  muft  be  confi- 
dered  guilty,  unlefs  the  contrary  be  fhovvn.  I 
did  not  expect  this  obfervation  from  his  liberal 
mind  ;  it  is  againft  law,  and  outrages  all  prin- 
ciple. In  ift  Term  Reporst,  653,  Judge  Bullen 
lays  down  this  doctrine,  "  that  you  can  never 
i  if ;r  corruption  from  the  judgment  it felf,  but 
from  the  opinion  given  ;"  corruption  is  a  fact  of 
<•  high  criminal  nature,  and  mult  be  proved  not 
prefumed.  The  Englifh.  authorities  abound 
with  thefe  principles,  and  the  benignity  of  our 
lav/  is  fuch,  that  every  man  is  prefumed  inno- 
cent until  his  guilt  is  proved.  Why  fhould  this 
principle  fo  obvious,  fo  full  of  tendernefs  and 
humanity,  fo  protective  of  life  and  character, 
be  Sacrificed  to  gratify  the  impeachment  againft 
Mr.  Chafe  ;  1  truft  it  will  never  be  departed 
from,  and  that  this  honorable  body  in  their 
judgment  will  give  their  fanetion  to  itswifdom 
and  humanity.  They  will  require  proof,  clear 
tnd  f all  proof. 

It  has  been  faid  by  an  honorable  mana- 
ger, and  I  greatly  regret  an  obfervation  of  fuch 
want  of  liberality  and  correct nefs  mould  have 
e.f:aped  him,  that  judge  Chafa  overruled  the 
objection  of  Ballet,  becaufe  he  knew  his  poli- 
tical fentiments  ;  a  charge  of  this  nature  ought 
t )  be  well  fupported,  or  at  once  retracted. 
What  are  the  fails  ?  The  refpondent  was  an 
entire  ftranger  at  Richmond,  had  no  acquain- 
tance with  Ballet,  and  Mr.  Ballet  fwears  that 
he  was  fu  nmoned  as  a  juror  in  the  act  of  dis- 
mounting his  horfe,  having  come  to  town  from 
the  country  that  morning  ;  that  he  proceeded 
to  court,  and  found  the  court  in  feffion.  This 
charge  made  on  this  folemn  occafion,  fo  hei- 
nous in  its  nature,  and  fo  directly  attacking 
the  purity  of  the  judge,  is  utterly  deftitute  of 
every  thing  like  evidence  fo  fupport  it.  Mr. 
Chafe  and  Ballet  were  entire  ftrangers,  and  from 
any  thing  that  appears  in  teftimony  did  not 
know  of  each  others  exiftence,  till  they  met  in 
court  on  the  morning  of  the  trial. 

On  this  occafion,  the  honorable  managers  all 
fay,  that  ^he  refpondent  is  highly  gifted,  that  he 
poffeffes  great  talents,  found  and  extenfive 
knowlege  in  the  law.  I  confefs  Mr.  Prefident, 
i  feel  alarmed  s.t  their  prodigality  ef  compli- 


ment— "  ttmeo  tieinaos  et  dona  ferentes."  His 
bead  was  praifed  in  order  to  impeach  his  heart. 
But  as  his  talents  are  great  to  thofe  who  hav« 
long  known  him,  his  integrky  is  not  lefs.  But  let 
me  unmalk  the  motive  of  the  compliment  and 
analife  their  argument.  I  will  endeavor  to  put 
it  in  a  fyllogiftic  form.  Their  major  proporti- 
on is,  "  that  the  dc-fendant  is  a  man  of  high  le- 
gal knowlege  and  fuperior  talents,"  and  in  this 
1  arquiefce  heartily.  The  minor  pi  opofition  is, 
"  that  hs  has  acted  contrary  to  law  by  permit- 
ting Baffet  to  be  fworn  on  the  jury."  This  I 
deny;  but  fuppofing  it  to  be  correct,  the  conclu- 
fion  the)  draw  from  the  premifes  is,  that  pof- 
feffing  fuch  talents  he  muft  have  erred  corrupt- 
ly, and  with  intent  to  opprefs  and  procure  the 
conviction  of  Callender  ;  lie  could  not  err  inno- 
cently. This  with  deference  I  fpeak  it,  is  a  pal- 
pable non  fequitur,  a  conclufion  not  warranted 
by  the  premifes,  and  is  in  direct  hoflility  to 
known  and  acknowleged  principles. 

I  would  apologife  for  the  time  I  have  walled 
on  this  article,  but  that  1  confider  it  all-impor- 
tant to  place  the  character  of  the  refpondent 
on  high  and  honorable  ground,  and  above  the 
imputations  charged  in  it. 

Mr.  Prefident — I  have  endeavored  to  flie# 
that  to  fultain  the  impeachment  on  the  2d.  ar- 
ticle, it  was  tfiential  for  the  managers  to  prove 
three  things  ;  firft  the  fact  that  Baffet  wjfiied 
to  be  txcufed  from  ferving  on  the  jury,  ia 
which  they  have  failed  entirely. 

adly.  That  the  court  erred  in  judgement  ia 
permitting  him  to  ferve,  under  the  circumftan- 
ces,  and  fcruples  difdofed  to  them,  and  1  iub- 
mit  the  law  to  the  court. 

And  3dly.  That  the  error  was  a  corrupt  one, 
done  with  intent  to  opprefs  and  procure  the 
conviction  of  Callender  ;  of  which  we  have 
had  no  evidence  other  than  the  affertions  of  the 
honorable  managers,  and  inferences  which  they 
have  thought  proper  to  draw. 

Upon  this  article  I  have  therefore  the  fulleft 
confidence  of  an  honors  ble  acquittal. 

I  will  now,  Mr.  Prefident,  proceed  to  an  ex- 
amination of  the  third  article  of  impeach- 
ment, viz. 

"  That  with  intent  to  opprefs  and  procure 
the  conviction  of  the  prifoner,  the  evidence  of 
John  Taylor,  a  material  witnefs  on  behalf  of 
the  aforefaid  Callender,  was  not  permitted  by 
the  faid  Samuel  Chafe  to  be  given  in,  on  pre- 
tence that  the  faid  witnefs  could  not  prove  the 
truth  of  the  whole  of  one  of  the  charges  con- 
tained in  the  indictment,  although  the  faii 
charge  embraced  more  than  one  fact." 

In  the  opening  of  the  impeachment  it  was 
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aikcd,  what  human  ingenuity  or  fophiftry  could 
devife  to  exculpate  the  respondent.  Sir,  the 
conduct  of  the  judge  in  relation  to  this  article 
requires  no  ingenuity,  it  needs  no  fophiftry, 
nothing  is  wanting  to  manifeft  the  propriety  of 
his  decifion  but  a  clear  expofitioB  of  the  law.  I 
ftiall  endeavor  to  prove  that  the  rejection  of 
John  Taylor's  teftimony  was  legal  and  proper, 
and  that  if  the  judge  erred,  there  is  no  ground 
to  fufpect  corrupt  intentions. 

The  indictment  againft  Cailender  contained 
two  counts,  and  in  each  count  twenty  different 
fets  of  words  were  inferted  from  the  Profpect 
Before  Us,  and  charged  a*  libellous.  Colonel 
Taylor  was  produced  as  a  witnefs  and  fworn, 
generally,  on  the  whole  cafe.  I  mean  not  in 
this  ftage  of  the  argument,  to  confider  the  pro- 
priety of  compelling  counfel,  to  reduce  to  writ- 
ing the  queftions  to  be  propounded  to  col.  Tay- 
lor ;  that  fubject  will  be  confidercd  under  the 
next  article  of  impeachment,  where  it  confti- 
tutes  a  fpecific  charge.  Let  it  be  remembered, 
that  a  few  days  before  col.  Taylor  was  fworn, 
an  affidavit  was  made  for  the  continuance  of 
the  caufc,  on  the  ground  of  material  witnelTes 
being  abfent.  The  honorable  Mr.  Giles  and 
gen.  Mafon,  of  Virginia,  were  fworn  to  be  ma- 
terial, bul  the  name  cf  col.  Taylor  does  not 
appear  in  it  ;  the  trial  was  appointed  for  the 
fecond  of  June,  when  neither  Mr.  Giles  or  Mr. 
Mafon,  who  were  fummoned,  attended.  The 
refpondent  offered  procefs  of  attachment  to 
compel  their  attendance,  which  the  counfel  for 
Cal'ender  declined  accepting  ;  they  afked  a 
poitponement  of  two  hours,  in  liop^s  of  the 
arrival  of  Mr.  Giles,  when  the  respondent  gave 
them  until  the  next  day  ;  all  thefe  circum- 
ftances  having  paffed  in  review  before  the  judge. 
When  the  counfel  for  Cailender  offered  to  ex- 
amine col.  Taylor  as  a  witnefs,  he  afked  them 
what  was  intended  to  be  proved  by  him  ;  they 
anfwered  they  did  not  know,  and  one  of  the 
tounfel  declared  to  this  honorable  court,  that 
neither  Cailender  or  his  counfel,  knew  what 
col.  Taylor  could  prove.  Under  thefe  novel 
circumitances,  of  refufing  to  attach  witneffes 
fworn  to  be  material,  and  of  offering  to  exam- 
ine one  upon  {peculation,  not  knowing  what 
he  would  fwear ;  the  attention  of  the  court 
malt  have  been  confiderably  excited,  and  to 
guard  againft  furprife  or  improper  teftimony, 
the  counfel  were  required  to  reduce  their  quel- 
tions to  writing,  that  the  court  might  judge 
whether  the  queftions  and  examination  led  to 
competent  and  legal  teftimony,  material  and 
proper  in  the  caufe. 

The  quefiions  were  reduced  to  writing,  and 
to  this  eifect : 

ift.  Did  you  ever  hear  Mr.  Adams  exprefs 
aav  Sentiments  favorable  to  monarchy  or  arif- 
tocrafcy,  and  what  were  they  ? 


2d.  Did  you  ever  hear  Mr.  Adams,  while 
vice-prefident,  exprefs  his  disapprobation  of  the 
funding  fyftem  ? 

3d.  Do  you  know  whether  Mr.  Adams  did 
not,  in  the  year  1794,  vote  againft  the  fequef- 
ti  ation  of  British  debts,  and  alio  againil  the  hill 
for  fufpending  iuteiv.ourfe  with  Great  Britain  ? 
And  the  object  declared  to  be,  to  prove  the  pre- 
fident to  be  an  axiftocrat,  and  in  favor  of  .Bri- 
tain. 

As  to  the  3d  queftion,  nothing  can  be  more 
clear  than  that  it  was  an  improper,  one  ;  it  w:\\ 
calculated  to  eilabiilh  by  parol  teftimony,  how 
a  member  of  the  fenate  voted  on  a  particular 
occalion,  whereas  the  fact,  if  material,  ought 
to  have  been  eftablifheoi  by  record  proof  ;  by 
the  votes  and  proceedings  themfelves,  or  au- 
thenticated copies  ;  it  being  an  efiablifhed  rule 
of  evidence,  that  the  beft  the  nature  of  the  cafe 
will  admit  of,  fhall  always  be  produced. 

As  to  the  2d  queftion,  it  had  evidently  no 
Connection  with  any  of  the  charges  in  the  in- 
dictment, with  any  of  the  libellous  matter  al- 
ledged  ;  therefore  it  was  a  mere  and  idle  waite 
of  time  to  fuffer  an  anfwer  or  difclofure  of  cir- 
cumitances, that  could  not  extenuate,  explain, 
or  jiiftify  the  publication  of  the  trayerfer  ;  and 
]  prefume  it  never  will  be  urged  that  the  court, 
as  mere  cyphers,  are  bound  to  permit  counfel 
to  examine  witneffes  to  irrelevant  nutter. 

The  only  queftion  that  can  arife,  is  on  the 
firft,  how  far  col.  Taylor  mould  have  been  per- 
mitted to  difclofe  expreffions  of  prefident 
Adams,  to  induce  a  belief  that  he  was  an  arifto- 
crat. 

This  teftimony  if  given,  could  only  apply  to 
the  12th  fct  of  words,  in  the  counts,  in  the  in- 
dictment. Let-it  be  remembered,  that  no  evi- 
dence was  offered  to  juftify  any  other  of  the  19 
fets  of  words  charged  as  libellous.  Did  this 
tcitimony  of  col.  Taylor,  offer  a  justification  of 
the  words  charged  in  the  12th  fet  ?  If  it  did, 
then  did  the  court  err  ;  if  not,  then  the  opinion 
of  the  court  is  correct.  The  12th  let  of  words 
are  thefe,  "  He,  (meaning  the  prefident  of  the 
United  States )  <was  a  profeffed  arijiocrat  :" 
He  (meaning  the  prefident  of  the  United  States) 
had  proved  faithful  and  fer-viceable  to  the  Bri- 
tifh  intere/i,  (innuendo  againft  the  inter eft  and 
nue/f.re  of  the  United  States  af  America."  J 

Surely,  Mr.  Prefident,  1  need  not  ftate  to 
this  honorable  court,  that  as  a  plea  of juftifica- 
tion  muit  contain  an  anfwer  to  the  whole  charge 
laid,  fo  where  the  necefiity  of  pleading  is  waved 
and  the  juftincatkm  may  be  given  in  evidence, 
that  fuch  evidence  muft  go  to  the  whole  charge 
in  each  cafe,  whether  the  matter  be  difclofed  by 
plea,  or  given  in  evidence  ;  it  muft,  in  law,  b-; 
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a  ju  unification  cf  a  1,  not  of  part  of  the  charge, 
or  the  accufed  cannot  be  acquitted.  To  prove 
then,  that  prefident  Adams  was  an  ariftocrat, 
was  no  juftification  of  the  libellous  matter  con- 
tained in  the  13th-  let  of  words  ;  the  term  in 
itfelf  conveys  no  imputation,  is  not  libellous  ;  it 
becomes  fo  by  its  connection  with  the  fubfe- 
quent  words,  forming  an  intire  fentence,  which 
words  were  not  attempted  to  be  juilified.  That 
part  of  the  publication  that  Hates  Mr.  Adams 
to  be  an  ariftocrat,  was  inducement  only  to  the 
fubfequent  libellous  matter  contained  in  the 
fame  fentence  ;  and  to  admit  a  man  to  prove 
inducement,  to  prove  what  is  immaterial,  to 
prove  a  part  only,  and  then  fet  it  up  as  a  jufti- 
ftcation  of  the  real  libellous  words,  and  of  the 
•whole  charge,  would  difgrace  judicial  proceed- 
ings ;  and  to  reduce  the  court  to  the  infignifi- 
cance  of  being  compelled  to  receive  fuch  evi- 
dence, at  the  will  of  counfel,  is  worfe  than  a 
mockery  of  juftice.  Every  man  of  common 
underftanding  muff  at  firft  blufh,  perceive  that 
col.  Taylor's  teftimony  could  not  acquit  the 
traverfer,  could  not  juftify  his  publication, 
and  that  it  would  have  been  a  wafte  of  time, 
and  an  abufe  of  the  found  difcretion  of  the 
court,  to  let  it  go  to  the  jury  for  the  purpofes  in- 
tended. 

But  it  is  faid  the  charge  contained  more  than 
one  fact,  and  although  col.  Taylor  could  not 
prove  all  the  charges,  yet  he  ought  to  have 
been  permitted  to  prove  part,  and  the  reft 
might  have  been  proved  by  othev  witneffes. 

To  this  I  anfwer,  that  *  am  not  deft  nding 
the  judge  from  poffible  hypothetical  cafes,  but 
on  the  cafe  that  did  and  does  exiff.  The 
queftion  is  not,  Mr.  Prefident,  whether  in  any 
poffible  cafe,  part  of  a  charge  fhall  be  proved  by 
one  witnefs  and  part  by  another,  but  whether 
in  a  cafe  where  one  witnefs  is  called  to  prove 
an  immaterial  part  of  a  charge,  and  no  other 
witnefs  or  teftimony  offered  in  the  cafe,  fuch 
witnefs  mull  be  received  ?  This  laft  is  the  quef- 
tion under  confederation  as  growing  out  of 
Calender's  cafe,  for  let  us  diftinctly  and  pre- 
cifely  keep  in  view  this  important  fact,  that  no 
other  witnefs  cr  teftimony  was  offered  on  the 
part  of  Callender,  to  fupport  his  juftification. 

I  certainly  fhall  not  deny  but  many  cafes  ex-' 
ift,  where  it  is  legal  and  proper  to  admit  differ- 
ent witneffes,  to  prove  different  facts  or  differ- 
ent circumftances  of  the  fame  fact,  to  acquit 
©r  convict:  the  accufed.  Thus,  a  man  is  indict- 
ed for  horfenlealing  ;  at  the  trial,  one  witnefs 
fwears  he  faw  the  accufed  go  into  a  liable  with 
a  halter  in  his  hand  ;  another  depofes,  that  he 
faw  the  accufed  about  the  fame  time  lead  a 
horfe  out  of  the  fame  liable,  mount  him  and  ride 
oif ;  a  third  ftates,  that  about  an  hour  after,  the 
accufed  fold  him  the  horfe  at  a  place  fome  few 
miles  from  the  ftablc,  as  hj»  own  property  ;  a 


fourth  praves  the  property,  asid  the  horte  t» 
be  ftolen  out  of  his  liable.  This  powerful  con- 
catination  of  circumflances,  though  each  part 
was  proved  by  a  different  witnefs,  would  be 
competent  to  convict. 

But  let  us  fuppofe  that  the  profecutor  by  one 
witnefs,  offered  to  prove  this  ifolated  fact,  that 
the  pet fon  accufed  was  feen  going  into  a  liable 
with  a  halter  in  his  hand,  and  offered  no  other 
evidence  ;  would  the  court  permit  fuch  evidence 
unaccompanied  by  other  proof,  to  go  to  a  jury  to 
convict  the  accufed  ?  Affuredly  not  ;  and  if  not 
to  convict,  neither  would  they  fuffer  ftmilar  tef- 
timony to  acquit  ;  for  the  admiffion  of  teftimo- 
ny is  the  fame  in  both. 

Now  I  conceive  this  laft  cafe  to  be  fimilar  to 
the  trial  at  Richmond  ;  col.  Taylor  was  called 
on  to  give  evidence  of  one  fingle,  ifolated  fact, 
that  Mr.  Adams  was  an  ariftocrat,  and  no  oth- 
er evidence  of  any  kind  offered  as  a  juftification 
to  the  12th,  or  the  other  nineteen  charges.  Is 
it  poffible  to  conceive  that  under  fuch  circum- 
ftances, col.  Taylor  ought  to  have  given  fuch 
evidence  to  the  jury  ;  it  certainly  was  not  com- 
petent to  acquit,  although  every  thing  he  faid 
was  credible  ;  and  of  the  competency  cf  tefti- 
mony, courts  are  exclufive  judges  ;  of  its  cre- 
dibility, the  jury.  Under  this  view  of  the  fub- 
ject,  to  nae  it  feems  clear,  that  the  rejection  of 
John  Taylor's  teftimony  was  correct  on  the  part 
of  the  court,  and  fully  within  their  province  to 
determine. 

If  in  this  however,  I  am  miftaken,  let  us 
examine  if  this  rejection  was  "  vnth  intent  t<* 
opprefs  and  procure  the  conviclion  of 'Cullender ;' ': 
as  charged  in  the  3d.  article. 

Here  again  I  mull  call  for  proof  of  corrupt 
intent,  other  than  that  which  is  inferred  from 
the  erroneous  opinion,  if  it  be  erroneous ;  for 
is  it  not  poffible  that  the  reipondent  might  con- 
fcientioufly  err  ?  Is  the  rejection  of  the  tefti- 
mony fo  flagrantly'  incorrect,  as  to  evidence  a 
depravity  of  heart  ?  Give  the  refpondent  credit 
for  half  the  talents  which  the  honorable  man- 
agers allow  him  to  prvrtefs,  and  it  i3  impoffible 
in  the  nature  of  things  that  in  the  rejection  of 
col.  Taylor's  teftimony  he  could  have  been  ac- 
tuated by  a  corrupt  intent  to  opprtfs  and  pro- 
cure the  conviction  of  Callender.  I  hazard 
this  affenion  without  danger  of  contradiction. 
Mr.  Chafe  as  a  man  of  underftanding,  as  a 
found  lawyer,  as  an  able  criminal  judge,  hav- 
ing many  years  prefided  in  a  criminal  court  of 
extenlive  buGnefs,  muft  know,  he  could  not  be 
ignorant,  that  if  col.  Taylor's  teftimony  had 
juftitied  the  12th  fet  of  words,  yet  as  no  teftimo- 
ny was  offered  to  the  other  19  fets,  Callender 
on  them  muft  of  neceffity  be  convicted.  It  be- 
came legally  impollible  to  acquit  him.  If  Mr. 
Chaf;  is  this  character  of  high  u!er.t3  and  de- 
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praved  heart  which  he  is  reprefented  to  be, 
would  not  he  have  permitted  col.  Taylor  to 
give  evidence  and  fo  have  faved  himfelf  from 
exception;  have  thus  maiked  his  defigns, and  yet 
have  had  Callender  completely  in  his  power  to 
punifh  ?  But  how  liberal  and  dignified  was  his 
conduct  ;  his  oath,  his  knowledge,  his  judici- 
al integrity  compelled  him  to  declare  that  co!. 
Taylor's  teftimony  was  inadmiffible  on  flricl 
le?al  principles  :  yet  willing  to  accommodate 
the  preffing  foiicitude  of  counfel,  he  turned  to 
the  profecutor  and  requefted  him  to  confent  to 
the  queftions  being  propounded.  "  I  am  very 
much  preffed  by  the  young  gentleman  to  ad- 
mit this  teftimony  fays  the  judge,  and  though 
I  think  it  irregular,  I  with  Mr.  Nelfon  (the 
profecutor)  you  would  aftent  to  it  ;"  Mr.  Nel- 
fon refufed,  faid  he  was  not  at  liberty  to  depart 
from  legal  principles  ;  and  yet  wc  are  fti'l  told 
that  the  judge  corruptly  acted  with  intent  to 
•pprefs  and  convict. 

In  vain  do  we  look  to  the  fentence  in  order 
to  difcover  an  intent  to  opprefs  Callender  ?  The 
law  authorifed  in  the  difcretion  of  the  court  a 
fine  to  the  extent  of  2000  dollars,  and  impri- 
fonment  not  exceeding  two  years :  and  yet  for 
a  mod  flagitious  and  wicked,  libel  as  profligate 
as  ever  difgraced  a  prefs,  the  judgment  was  a 
fine  of  200  dollars  and  nine  months  imprison- 
ment. Did  this  evince  a  vindictive  temper  in 
the  judge,  or  manif eft  foiicitude  to  opprefs  ? 

Again  Mr.  Prefident,  one  powerful  fact  p~e- 
fents  itfelf  to  our  view,  never  to  be  forgotten: 
it  is  this,  that  when  Mr.  Chafe  found  himfelf 
teafed,  preffed,  almoft  perfecuted  by  the  anxi- 
ety of  Callender's  counfel,  he  obferved  in  lan- 
guage that  fhould  have  filenced  them,  "  my 
country  has  made  me  a  judge,  and  you  mult 
be  governed  by  my  opinion,  though  I  may  be 
miftaken.  I  am  a  fallible  man.  If  I  am  not 
right,  it  is  an  error  in  judgment,  and  you  can 
Jiate  the  proceedings  on  record,  fo  as  to  fhezu 
any  error,  and  If}}  all  be  the  jirfl  man  to  grant 
you  a  new  trial,  by  granting  you  a  writ  of  er- 
ror in  tb'fupreme  court." 

With  a  fine  and  imprifonment  fo  moderate 
for  fo  atrocious  an  offence  ;  with  a  requeft  to 
the  prolocutor  to  confent  to  receive  the  teftimo- 
ny of  col.  Taylor  ;  with  a  public  declaration 
to  the  counfel,  that  if  he  was  miftaken,  he 
himfelf  wifhed  the  proceedings  ftatcd  on  record, 
and  would  aflift  them  and  give  them  the  bene- 
fit of  a  new  trial.  I  fay  with  thefe  public  and 
powerful  demonftrations  of  the  purity  of  his 
conduct,  what  liberal  and  honorable  mind  can 
for  a  moment  conceive  that  the  judge  was  in- 
fluenced by  criminal  and  improper  motives  ? 

But  to  obviate  what  cannot  be  anfwered,  the 
honorable  managers  have  faid,  that  a  bill 
oT  exceptions  will  not  lis  in  s.    criminal  cafe  ; 


not  conceding  that  point  in  fuch  a  profecutioa 
as  Callender's,  permit  me  to  fay  to  this  learned 
body,  that  nothing  was  more  Ample  and  eafy, 
than  to  have  ftated  the  circumftances  and  faved 
any  one  or  more  points  of  law,  and  afterward* 
have  taken  the  opinion  of  the  fuperior  court. 
The  practice  of  laving  points  of  law  in  crimi- 
nal cafes,  and  taking  tha  opinion  of  the  twelve 
judges  in  England,  is  a  known  and  familiar 
one  ;  (to  which  the  judge  alluded,  but  which 
the  counfel  refufed  to  adopt)  and  gave  all  the 
benefits  that  could  flow  or  refult  from  a  bill  of 
exceptions. 

Mr.  Prefident,  on  this  article  I  (hall  no  lon- 
ger trefspafs  :  I  truft  I  have  proved  that  the 
rejection  of  col.  Taylor's  anfwers  to  the  quef- 
tions propofed,  was  ftrictly  legal  ;  that  the  court 
acted  correctly  ;  but  if  they  erred,  yet  the  con- 
duct of  the  refpondent  was  fo  marked  with 
liberality  and  candor,  his  offers  fo  juft  and  fair, 
and  the  punifhment  inflicted  fo  mild  and  hu- 
mane, that  it  is  impoffible  for  this  honorable 
court  to  find  him  guilty  as  charged  in  the  3d 
article. 

Mr.  Prefident,  with  the  indulgence  of  the 
court  I  will  now  proceed  to  examine  the  fourth 
article  of  impeachment  : 

"  That  the  conduct  of  theTaid  Samuel  Chafe 
was  marked,  during  the  whole  courfe  of  the 
faid  trial,  by  manifeft  injuftice,  partiality  and 
intemperance,  viz. 

1.  In  compelling  the  prifoner's  counfel  to  re- 
duce to  writing,  and  fubmit  to  the  infpection  of 
the  court,  for  their  admiftion  or  rejection,  all 
queftions  which  the  faid  counfel  meant  to  pro- 
pound to  the  above  named  John  Taylor,  the 
witnefs. 

2.  In  refufing  to  poftpone  the  trial,  although, 
an  affidavit  was  regularly  filed,  ftating  the  ab- 
fer.ee  of  material  witnefTcs  on  behalf  of  the  ac- 
cufed  ;  and  although  it  was  manifeft,  that,  with 
the  utmoft  diligence,  the  attendance  of  fuch 
witneffes  could  not  have  been  procured,  at  that 
term. 

3.  In  the  ufe  of  unufual,  rude,  and  contemp- 
tuous expreffions  towards  the  prifoner's  coun- 
fel ;  and  in  falfely  infmuating  that  they  wilhed 
to  excite  the  public  fears  and  indignation  and 
to  produce  that  infubordination  t»  law,  to 
which  the  conduct  of  the  judge  did,  at  the  fame 
time,  manifeftly  tend  : 

4.  In  repeated  and  vexatious  interruptions 
of  the  faid  counfel,  on  the  part  of  the  faid  judge, 
which,  at  length,  induced  them  to  abandon 
their  caufe  and  their  client,  who  was  thereupon 
conviclcd  and  condemned  to  fine  and  imprifon- 
ment : 

5.  In  an  indecent  foiicitude,  manifefted  by 
the  faid  Samuel  Chafe,  for  the  conviction  of  the 
accufed,  unbecoming;  even  a  public  profecutor, 
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but   highly  difgraeeful   to  the  character 
judge  as  it  was  fubverfive  of  juftice." 
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I  underftand  the  five  Specifications  following 
tHe  ankle,  to  contain  the  particular  in  fiances 
rr  facts  on  which  they  rely,  to  eftahlifn  the  al- 
legations of  manifeft  injuflice,  partiality  and  in- 
temperance. 

The  firft  fpecification  is,  that  of  compelling 
the  prifoner's  counfel  to  reduce  to  writing,  and 
fubmit  to  the  infpection  of  the  court  for  rejec- 
tion or  admiffion,  a!!  queftions  mean*  to  be  pro- 
pounded to  col.  Taylor.  I  am  at  a  lofs  to  dis- 
cover what  injuflice  could  refult  to  Callender 
from  this  procedure  ;  nor  do  I  obferve  in  foch 
conduct  any  fymptoms  of  partiality,  much  lefs 
any  thing  refembling  intemperance — the  three 
matters  charged  in  the  article  as  criminal  and 
impeachable. 

It  is  contended  that  fuch  an  exercife  of  au- 
thority was  arbitrary  and  oppreffive,  new  and 
uwufuai  in  Virginia.  That  it  was  novel  in  Vir-s 
ginia,  I  admit,  but  it  does  not  therefore  follow 
that  it  was  mvpeachabLe  and  criminal  ;  I  know 
well  that  different  practices  prevail  indiffeient 
hates,  but  the  practice  is  to  be  tefted  by  its  rea- 
fon and  propriety.  I  have,  in  a  former  part  of 
my  argument,  (hewn  under  what  lingular  cir- 
cumstances col.  Taylor  was  produced  as  a  wit- 
nefs  ;  circumftances  that,  exciting  the  atten- 
tion of  the  court,  would  neceffarily  lead  them 
to  enquirV,  what  was  meant  to  be  proved  by 
col.  Taylor  ;  and  as  the  power  of  a  court  to 
determine  upon  the  competency  of  ttftimnny, 
and  whether  it  (ha'1  be  permitted  to  go  to  the 
jury  or  not,  is  an  axiom  in  law  no  where  dis- 
puted, it  follows  neccffari'iy  from  this  power, 
that  they  have  a  right  to  hear  and  know  the 
queftion  to  be  put  which  is  calculated  to  draw 
forth  the  evidence  ;  and  it  is  every  day's  prac- 
tice in  all  courts  to  object  to,  and  take  the  opin- 
ion of  the  court,  on  the  propriety  of  putting  a 
particular  queftion  to  a  witnefs,  and  finely  to 
have  this  queftion  reduced  to  writing  that  i:s 
bearing  tendency  and  effect  may  be  more  clear- 
ly known  and  understood,  can  never  be  crimi- 
nal. It  feems  to  me  to  be  the  moil  querulous 
and  captious  objection  imaginable.  But  is  this 
practice  fo  novel  in  courts  as  it  is  reprefented  to 
be  ?  For  ©ne  of  the  witneffes,  a  profeffional 
gentleman  in  high  office  in  Virginia,  ftated  that 
he  had  never  feen,  heard, or  read,  of  fuch  a  prac- 
tice. In  Maryland  it  is  familiar,  as  every  pro- 
feffional character  from  that  ftate,  who  hears 
me,  knows.  It  is  the  practice  of  the  fupremc 
court  of  the  United  States,  it  was  ufed  on  an 
occafion  of  much  notoriety,  the  mandamus 
caufe.  Not  a  queftion  there  was  put  or  allow- 
ed to  be  put,  until  reduced  to  writing ;  nay 
more,  the  late  attorney  general  of  the  United 
States,  who  hefitated  whether  he  would  anfwer 
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or  not,  took  the  que?. ions,  when  reduced  to 
writing,  home  with  him,  to  determine  by  the 
next  day  whether  he  would  or  would  not  an- 
fwer them.  Here  was  a  far  higher  exercife  of 
the  power,  yet  no  perfon,  however  diftortedhis 
imagination,  ever  conceived  it  to  be  unjh/f,  par- 
tial, or  intemperate.  What,  Mr.  Prefldeni,  is 
the  ufage  of  this  high  and  honorable  court  in 
fimilar  cafes  ?  Not  a  queftion  has  been  doubt- 
ed as  proper  by  the  counfel  on  either  fide,  or 
by  any  honorable  member  of  the  court  ; 
the  prefi  lent,  by  the  Inftantaneous  impulfe  of 
found  reafon,  or  an  extenfive  and  familiar 
knowledge  of  law  and  of  practice,  lias  ordered 
the  queftion  to  be  reduced  to  writing,  by  tliofe 
propounding  it  ;  fuch  then  is  the  practice  of 
this  court  in  this  very  trial.  Such  has  been  the 
practice  of  the  Supreme  court,  and  fuch  the 
ufage  of  Maryland,  where  the  respondent  has 
lived  and  acquired  his  knowledge  of  the  law  ; 
thus  Supported  by  reafon  ajid  Sanctioned  by  pre-  ' 
cedent,  I  hope  we  Shall  never  again  hear,  that 
any  criminality  attachetto  the  fame  conduct  in 
Virginia. 

The  2d  fper'.rication  is  grounded  on  the  fat 
of  "  refufing  to  poftpone  the  triai,  although  an 
affidavit  was  regularly  filed,  &c."  Mr.  Pre fi- 
d^nt,  the  6th  article  of  impeachment  is  predi- 
cated on  the  judge  having  ordered  a  trial,  at  the 
term  when  the  indictment  was  found,  contrary 
to  an  exprefs  law  of  Virginia.  To  me  it  Seems 
aftonilhing,  if  any  fuch  itarutary  provifion  ex- 
ists, that  it  was  not  produced  to  the  court,  read 
to  the  court,  and  a  poftponement  demanded,  as 
a  matter  of  right.  Either  the  counfel  had  no 
recollection  offuch  law,  which  cannot  be  fup- 
pofed,  as  one  of  them  was  attorney  general  of 
the  commonwealth,  or  they  thought  it  ina;  pli* 
cable,  and  therefore  reforted  to  common  law 
principles,  to  an  affidavit  for  continuance.  An 
application  to  the  court  for  the  continuance  of 
a  caufe  on  affidavit,  is  always  an  application  to 
the  difcrction  of  the  court  ;  by  difcretum,  1  do 
not  mean  arbitrary  will  and  pleafure,  but  a 
found,  rational  difcretion,  exercifed  for  the  fur- 
therance of  juftice  under  the  circumftances  dif- 
clofed.  The  great  object  of  criminal  jurifpru- 
dence  is,  that  trials  for  offences  Shall  fpeedi- 
ly  take  place,  and  punifhments  be  lenient  but 
certain.  In  Maryland,  where  the  refpondent 
with  great  honor  to  himfelf  and  benefit  to  the 
public,  had  long  prefided  in  a  criminal  court, 
offences  are  always  tried  the  fame  term  at  which 
the  indictment  is  found,  as  a  matter  of  courfc, 
unlefs  legal  cauSe  be  (hewn  on  affidavit.  In 
Calender's  cafe  a  general  affidavit  was  firft  fil- 
ed, but  on  being  Suggefted  to  the  court,  leave 
was  given  to  prepare  a  full  and  fpecial  one  by 
the  next  day  ;  a  Second  affidavit  was  then  filed 
aad  a  motion  grounded  on  it  for  continuance 
of  the  caufe.  Every  affidavit  for  the  continue 
ance  of  a  caufe,  mud  defignate  the  witnefle* 
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wanted,  where  they  refide,  and  the  extent  and 
nature  of  their  teftimony.     The  firit  is  requir- 
ed that  they  may  be  known  in  order  that  the 
rieceffary  groeefs  may  ifi'ue  againft  them.     The 
fecond,  to  difcovcr  if  t!u:y  are  within  reach  of 
the  procefs    of  the  court,   for  commiffions  to 
take  teftimony  never  ijTue  on  criminal  profecu- 
tions.     The  third,  that  the  court  may  judge  of 
the  teftimony  wanted,  is   relevant,  and  goes  to 
the  defence  and  juftiiication  of  the  accufed  ;  and 
that  the  oppoiite  party  may   admit  fuch   tefti- 
mony and   proceed  to  trial,  for  it  is   obvious, 
that  if  the  teftimony  wanted,  is  admitted,  there 
can  be  no  legal    ground  to  poftpone  or  conti- 
nue the  caufe.  It  is  alfo  eflential  that  the  extent 
and  nature  of  the  teftimony  wanted  mould  be 
difeloied,  left  frivolous  and  trifling  matter,  un- 
important to  the  justification  of  the   accufed, 
fhould  lay  the  foundation  for  defeating  criminal 
juftice.    The  affidavit  muft  difclofe  facts  which, 
if  proved,  would  exculpate  the  accufed,  and  of 
this  the  court  muil  judge.     Without  this  pow- 
er and  discretion  in  the  court,  criminals  could 
never  be   tried  ;  if  as   has  been  faid  in  argu- 
ment, on  application   for  continuance    on    affi- 
davit, the  teftimony  need  not  be  difclofed  ;  it 
would  produce  this  monftrous   abfurdity,  that 
the  trial  of  the  criminal   might  forever  depend 
on    himfelf  and    not  the  court,   for  fo  long  as 
he  would  fwear  that  he  had  material  and  com- 
petent witnefles  who  were  abfent,  (and  he  him- 
felf was  to  judge  of  their  materiality  and  com- 
petency) he  never  could  he  tried.     A  doctrine 
too  prepofterous  to  be  maintained.     If  the  affi- 
davit  is  to  difclofe  the  materiality  of  the  tefti- 
mony to  the  court,  for    them   to  judge  of,    it 
muft  difclofe   matter  that/wquld   amount  to  a 
full  juftification,  to  a  full  defence  of  what  the 
accufed  was  charged   with,  or  the  court  would 
not  continue  the  caufe  ;  for  inftance,   a  man  is 
iiidiifted  for  dealing  a  horfe,  faddie,  and  whip, 
nnd  when  put  to  his   trial,  makes  an  affidavit 
that  a  witnefs  rcfiding  in  another  ftate,  is  a  ma- 
terial and  competent  witnefs,  and  that  he  can 
prove  the  whip  belonged  to  the   accufed,   and 
therefore  demands  a  continuance.     Sir,  if  any 
court  of   criminal  jurisdiction,    could  be  weak 
enough  to  fruftrate  the  ends  of  juftice  by  con- 
tinuing fach  a  cafe,  on  fuch  an  affidavit,  they 
would  almoft  deferve  to  be  impeached.     And 
yet,  Mr.  Frefident,  the    cafe  put   is   not  more 
glaringly  improper  to  be  continued,   than  was 
Calender's  on  his  affidavit. 

The  indictment  againft  Callender,  ftated 
twenty  diftinct  fets  of  libellous  words  taken  from 
"  The  Prefpect  Before  Us."  In  that  work, 
and  in  the  indictment  are  found  thefe  approbii- 
ous  and  degrading  e:;preffions  :  "  That  John 
Adams,  (theprejider.t)  was  a  hoary  headed  in- 
rendiary  :"  "  That  John  Adams,  (the prefi- 
dent) his  hands  were  reeking  ivit-'j  the  blood  of 
the  poor  friendlefs  Connecticut  failor."  This 
feonorablc  court  by  turning  to  the  affidavit  filed 


for  a  continuance  of  the  caufe,  will   perceive, 
that  funk  as  Callender  was  in  infamy,  he  could 
not  attempt,  he  dare  not  defignate  a  witnefs  to 
fupport    thole   charges  againft    that   venerable 
patriot,   whofe   fair    fame   was  fo  malignantly 
afiailed.     And   yet  although  he  attempted  no 
juftification  of  thefe  expreffions  ;  Rated  no  tef- 
timony that   applied  to  them  ;  he  demanded  a 
continuance  of  his  caufe,    and   the  court  have 
been  abufed  profecuted  and  impeached  for  not 
granting  it.      To  fuch  charges  as  he  did  not  or 
could  notjuftify,  ©r  oft>f  evidence  to  juftify,he 
fhould    have    plead   guilty,  or  have    gone   to 
trial.     To  plead   guilty   Would  not  anfwer  his 
views,  to  go  to  trial  was  ufelefs,  for  he  had  fug- 
gefted   no  teftimony  that  could  defend  his  cal- 
ling  Mr.  Adams  a  hoary   headed    incendiary, 
and  that  his  hands  were  reeking  with  the  blood 
of    the     Connecticut    failor.      In    this     laby- 
rinth of  difficulties,  an   ingenious  attempt  was 
mude  for  a  continuance,  and  the  refult  was,  an 
lavit   difclofing  witneftes  who,    if  prefent, 
could  not  fave   him,  by   bis  own    ftaternent  of 
what  they  would  prove,  in  the  fulleft  extent  of 
what  it  is  ftated  they  would  fwear.    Had  they 
been  prefent,  this  honorable  court  will  perceive, 
that  he  muft  have  been  conviited  on  more  than 
half  the  charges  in  the  indictment. 

In  what  does  this  cafe  ftand  fairer  for  con- 
tinuance, than  the  one  put  of  the  poor  felon, 
who,  by  proving  the  whip  to  be  his  own,  did 
not  wifli  to  be  tried  for  ftealing  the  horfe  and 
faddie  ?  It  it  becaufe  Callender  was  a  libeller  ? 
Of  all  men  living,  in  the  whole  round  of  ac- 
cufed criminals  ;  none  lefs  deferve  continuan- 
ces, none  are  lei's  entitled  to  it  than  libellers. 
He,  who  from  malice  or  money  flanders  repu- 
tations and  deals  in  calumny,  fhould  at  all 
times  be  previocifly  prepared  to  prove  what  he 
has  had  the  audacity  to  advance.  But  Itill 
Callender  was  entitled  to  the  benefit  of  the  law, 
and  had  he  exhibited  an  affidavit  tha\t  was  full 
and  proper,  the  court  would  have  granted  a 
continuance  ;  the  affidavit  filed  would  not  juf- 
tify  the  court  in  fo  doing  ;  it  was  elTentially 
defective  in  this,  that  it  did  not  ftate  material 
and  competent  teftimony  abfent,  which  if  pre- 
fent, would  amount  to  a  full  defence  and  jufti- 
ii  ation  of  the  charges  in  the  indictment. 
There  are  other  grounds  on  which  to  (hew  this 
affidavit  was  defective,  but  as  the  anfwer  of 
the  refpondent  is  in  poffeffior.  of  the  court,  and 
is  luminoufly  ftrong  on  this  fubject,  I  ihall  add 
but  little  more. 

The  affidavit  ftated  the  witnefies  to  be  at  the 
remote  ends  of  the  continent  ;  it  did  not  ftate 
a  belief  that  they  could  be  obtained  in  any  rea- 
sonable and  definite  time  ;  in  truth  it  was  a 
fhallow  pretext  for  delay  ;  the  <u>itnejjes  were 
not  wanted.  Am  I  juftified  in  faying  fo  ?  Mr. 
Giles  and  Mr.  Mafon  were  fvvorn  to  be  materi- 
al.    They  were  fummoned,  but  not  compelled 
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to  attend,  although  the  court  offered  compul- 
fory  procefs  againSt  them.  The  counfel  have 
declared  they  meant  to  defend  Callender  on 
the  unconstitutionality  of  the  law  ;  witneffes 
were  certainly  not  wanting  for  that  point.  If 
the  honorable  Mr.  Giles  and  Mr.  Maibn  were 
material,  2s  they  were  Swore  to  be,  as  they  had 
been  fummoned  and  did  not  attend,  how  repug- 
nant to  all  ufual  proceedings  was  the  conduct 
of  counfel  in  not  attaching  them.  Where  is 
the  clue  to  this  myfterious  conduct  ?  It  is  to  be 
found,  Mr.  Prrfident,  in  the  acknowlegmentof 
Mr.  Hay  himfelf,  that  it  was  the  caufe,  not  the 
man,  he  defended  ;  and  that  he  was  unwilling 
it  Should  he  tried  before  Mr.  Chafe.  He  had 
heard  of  his  conduct  on  the  trial  of  Fries,  and 
diiliked  him.  When  the  judge  offered  a  post- 
ponement of  fix  weeks,  or  mire,  to  ebtain  their 
teftimony,  the  propnfit ion  was. rejected  ;  and 
why  ?  Becaufe  judge  Chafe  was  (till  to  prefide 
at  the  trial.  Such  was  the  averfion  to  hi  n, 
that  nothing  Snort  of  another  term  and  another 
judge  would  gratify  them.  With  this  full  and 
distinct  view  of  the  object  of  Calender's  coun- 
fel, drawn  from  their  own  acknowledgement, 
and  with  a  clear  perception  of  the  points  in 
which  the  affidavit  was  defective,  it  is  impofli- 
ble  to  miftake  the  law,  it  is  impoffible  to  be- 
lieve otherwife  than  that  the  court  were  juftified 
in  the  refufil  to  continue  the  cafe  on  the  affida- 
vit filed,  no  perfon  can  fay  that  in  fo  do- 
ing, the  conduit  of  the  court  was  marked  by 
injuftice,  partiality  and  intemperance,  as  charg- 
ed in  the  article. 

It  was  uroed  by  the  managers,  that  even  the 
harihnefs  of  the  criminal  code  in  England  al- 
lows time  to  fummon3  witneffes,  and  ForS- 
ter's  reports  were  cited  to  that  effect.  The 
court  in  Forfter,  fat  under  a  Special  commiffion, 
and  but  14  days  were  allowed  the  criminals  to 
obtain  their  witneffes  from  the  remote  parts  of 
England  and  Scotland.  In  this  cafe,  Mr.  Chafe 
offered  a  poftponement  of  fix  weeks,  it  was 
rejected  ;  from  this  offer  it  is  a  fair  conclufion 
to  fay,  that  longer  time  would  have  been  graft- 
ed, if  alked,  but  no  time  would  anfwer,  no 
time  would  fuit,  if  he  was  to  prefide.  To  de- 
feat the  effect  of  this  off  r  on  the  part  of  the 
court,  it  has  been  faindy  fuggefted,  that  the 
court  have  no  power  to  poilpone  their  feffion 
and  meet  again.  To  an  objection  like  this,  I 
make  no  other  anfwer  than  the  frequent  exer- 
cife  of  the  power  as  proved  in  evidence,  .and 
the  abfolute  neceffity  of  the  exigence  of  fuch 
power  in  all  courts  not  fpecially  restricted  to 
meet  numerous  contingencies  which  would 
otherwife  defeat  the  administration  of  jufticc. 

To  the  third  Specification.  "  In  the  ufe  of 
unufual,  rude,  and  contempiuus  exprelfions 
towards  the  prifoner's  counfel  ;  and  in  falfely 
infinuating  that  they  wi&ed  to  excite  the  pub- 


lic fears  and  indignation  and  to  produce  tli3t 
inl'ubordination  to  law,  to  which  the  conduct 
of  the  judge  did,  at  the  fame  time,  manifestly 
tend."  1  Scarcely  know  what  part  of  the  tefti- 
mony applies- ;  the  hon.  managers  give  weight 
to  it,  but  do  not  collect  and  date  the  teftimony 
in  Support  of  it  ;  one  of  them  has  indeed  Said, 
the  judge  called  the  counSel  boys,  but  I  have 
heard  this  term  Srom  none  but  the  honorable 
manager.  The  witneSSes  fay  he  called  them 
young  gentlemen,  a  term  certainly  not  rude  or 
contemptuous,  and  moft  probably  arifing,  as  he 
was  a  Stranger,  Srom  not  immediately  recol- 
lecting their  names,  and  was  in  my  judgement 
full  as  decorous,  as  calling  them  by  name. 

It  is  true  the  judge  did  Say  that  the  argument 
uSed  by  one  of  the  counSel,  ciw  a  popular  oney 
calculated  to  deceive  and  mi/lead ;  and  never 
was  an  expreffion  more  correcdly  true.  Mr. 
Hay  in  his  laft  examination  States,  that  it  was 
the  cauSe,  and  not  the  man  he  was  defending, 
and  Sure  I  am,  as  a  man,  Callender  was  a  cha- 
racter too  profligate  for  that  gentleman  to  be 
interested  in  his  behalf.  He  added,  that  he  had 
no  hopes  of  getting  him  clear  on  the  fails  ;  that 
he  had  little  hopes  of  convincing  judge  Chafe, 
or  any  other  federal  judge  of  the  unconstituti- 
onality of  the  Sedition  law,  but  he  had  fome 
faint  hopes  with  the  jury,  and  that  his  chief 
object  was  to  make  an  impreffion  on  the  bye- 
fhnders.  When  thejudge  determined  that  the 
unconstitutionality  of  the  law  Should  not  be 
argued  to  the  jury,  the  hopes  of  counSel  ceafed, 
he  could  not  convince  the  jury  nor  make  an 
impredion  on  the  bye-Standers,  and  of  courSe 
withdrew  from  the  cauSe.  With  this  candid 
declaration  of  his-objects,  was  the  judge  cor- 
rect in  Saying  the  argument  was  meant  to  be 
a  popular  one,  and  calculated  to  deceive  and 
miSlead  ?  And  was  truth  offenfive  becaufe  i: 
came  from  the  bench  ? 

Could  Ivlr.  Chafe,  who  for  near  fifty  years 
has  been  at  the  bar  and  on  the  bench,  of  great 
acknowledged  talents,  be  ignorant  of  the  aim 
and  object  of  counfel  ?  And  with  his  mind 
made  up  as  to  the  constitutionality  of  the  law, 
was  he  to  fit  a  cypher  to  fee  the  jury  milled, 
and  the  bye-Standeis,  and  not  the  court  addreSS- 
ed.  The  very  object  was  difrefpectful  to  the 
authority  of  the  court,  and  with  becoming 
dignity  he  Stopped  the  counSel,  in  language 
Suited  to  the  occafion  which  gave  it  birth. 
Judge  Marfhall  Saw  nothing  particular  and  of- 
fenfive in  the  courL  Mr.  E.  Randolph  Saw 
nothing  in  the  court  evidencing  a  difpofition  to 
oppteSs  Callender.  Col.  Taylor  obServed,  that 
the  conduct  of  thejudge  was  imperious,  far- 
caftic  and  witty,  and  another  witneSs  ob'erved, 
that  he  was  extremely  facetious,  but  none  of 
them  have  Said  he  was  rude  contemptuous  or 
oppreffiYC. 
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As  to  the  fourth  fpecification  Mr.  Prefident, 
"  In  repeated  and  vexatious  interruptions  of 
the  faid  counfe!,  on  tlie  part  of  feid  judge, 
which,  at  length,'  induced  tbeln  to  abandon 
their  caufe  and  their  ciient,  who  was  thereup- 
on convicted  ar.d  condemned  to  fire  and  im- 
prifonment,"  I  fhai!  make  very  fewremarks. 
A  judge  has  the  unqueftioned  right  to  Hop  cr 
interrupt  counfel  at  any  time  in  any  mifiate- 
>nent  of  the  fact  or  the  law.  In  order  to  prove 
the  unufual  frequency  of  Mr.  Chare's  inter- 
ruptions, a  queftion  was  afked  Mr.  William 
Marfhall,  clerk  of  the  court,  if  he  had  ever  w:t- 
neifed  fo.  many  in  any  qrie  trial,  lie  anfwcred 
he  had  ft  in  a  c?Sc  before  judge  Ire-'.!'. 

If  the  counfel  had  behaved  with  more  pplite- 
nefs  to  the  court,  the  interruptions  would  h^ve 
been  Icf-.  frequent.  Mr.  Hay  acknowledges  he 
had  received  unfavorable  accounts  ef  Mr.  Chafe 
before  he  came  to  Richmond.  One  of  tlie 
witneffes  fays  he  appeared  in  iring 

the  trial,  and  chief  juftice  Marfhall  fays  the  ir- 
ritation 1.  ith  the  trial  and  increafed  with 
the  progrefs  of  the  caufe.     In  one  inftance  the 
court  interrupted  counfel,  and  faid  the  motion 
v.  ;;3  a    wild  or  miftaken*  one.     It  was  when 
counfel  obfei  yed  that  the  law  of  Virginia  was 
to  be  the  rule  of  decifion  in  the  federal  court, 
and  the  jury  w  i  re  to  ajli  fs  the  fine.  By  the  law 
of  Virginia,  I  ui  deiftand  the  jury  may  fine  ad 
libitum,  by  the  act  of  congrefs  the  i'.ne  is  limit- 
•    aooo  dollars,  and  under  the  ftatutes  of 
the  United  States,  fines  are  always  impofed  by 
the  courts.     Well  might  the   court  fay  fuch  a 
.  1  one.    It  is  in  evidence  to  this 
Jiat  twice  before  at  Richmond, 
>urt,  the  fame  p<  be«n  de- 
termined, once  by  judge  Wilfon  and  o.ice  by 
judge  Iredell. 

T,',v,  the  3d  and  4th  fpecifications  feem  defign- 
ed  to  deftgnate  the  lines  of  civility  between 
the /bench  and  bar,  and  to  (  blifh  certain  rules 
decorous  behavior  in  their  infercourfe ;  and 
were  we  trying  the  judge  for  violating  fuch 
rules,  our  time  might  not  be  mifappired.  Po- 
lifhed  manners, Tuavity  of  difpofition,  and  deco- 
rous behavior,  give  grace  and  elegance  to  men 
I  offices  and  fituatious  ;  but  on  the  bench 
we  fhould  be  fatisfied  with  found  knowledge, 
inflexible  integrity,   and  1  of  opinion. 

When  or  where  was  the  want  of  decorous  be- 
havior to  counfel  deemed  an  impeachable  of- 
fence in  a  judge.  What  ftaturary,  provifion,or 
known  rule  is  violated,  what  legal  or  moral 
duty  broken. 

The  5  th  fpecification  contains  a  charge  of 
"indecent  foiicit'ude  manifefted  by  the  judge." 
It  is  as  general  as  the  term  intemperance  ufed  in 
the  article  ;  to  which,  as  the  reipondent  is  hap- 
pily not  addicted  to  the  free  ufe  of  fpirits,  I 
tan  with  difficulty  attach  a  precife  opinion.     I 


know  not  the  meaning""of  it  as  ured  in  the  ar- 
ticle, nor  has  any  argument  yet  been  able  to 
throw  any  light  on  it. 

Solicitude  is  an  operation  of  the  mind — it 
means  mental  anxiety.  A  judge  cannot  be 
deemed  guilty  of  a  crime  for  feeling  a  folicitude 
that  guilt  fhould  be  punilhed,  or  innocence  ac- 
quitted. If  the  difpofition  of  bis  mind  does 
not  breakout  into  fdme  overt  aft  that  is  crimi- 
nal, he  cannot  be  punifhed.  I  really  am  at  a 
lofs  to  know  4'hy  this  term  was  introduced,  un- 
lefs  to  let  in  the  tcilimony  which  I  Vhail  pro- 
ceed to  examine. 

It  i>  faid  that  before  the  trial  the  judge  ma- 
nifefted  a  determination  to  convict  Cailender  ; 
in  fupport  of  tiiis,  his  jocular  converfatior.s 
have  been  brought  forward  as  proof  of  his  in- 
tent." 

The  firft  converfation  is  the  one  with  Mr. 
Mafon  at  Annapolis.  When  Mr.  Chafe  had'fi- 
nifhed  his  addrefs  to  the  jury,  Mr.  Mafon  of 
pleafant  an  1  facetious  habits  himfelf,  came 
ard  to  the  judge,  and  introduced  the  con- 
vention, and  afked  the  judge  whether  his 
charge  was  political,  legal,  moral  or  religious  ; 
to  which  the  judge  pleafantly  replied,  he  be- 
lieved it  was  a  little  of  all.  The  converfation 
turned  on  Virginia  and  Cailender,  and  the  fpor- 
tive  jocular  cbfervations  of  the  judge  are  con- 
verted into  evidence  of  guilty  intention.  Mr. 
Mafon  admits  the  converfation  was  jocular — 
Judge  Winchtfter  his  affociate,  fo  understood 
it..  It  is  fo  inconfiflent  with  the  admitted  good 
fenfe  of  the  judges,  that  he  (hould  difclofe  fuch 
guilty  intentions  in  a  public  converfation  in  a 
public  court  room,  that  none  can  believe  him 
ferious — and  it  is  fo  repugnant  to  our  feelings 
that  a  converfation  of  fuch  a  nature  fhould  be 
tortured  into  proof,  that  I  fhall  forbear  further 
remarks  on  it. 

The  next  evidence  that  is  offered  is  difclofed 
by  a  fellow  traveller  in  a  public  flage,  where 
his  public  converfation  is  again  brought  for- 
ward to  criminate  him.  It  is  ;n  the  recollecti- 
on of  the  court  and  at  this  late  hour  I  mail  not 
dwell  on  it :  it  cannot  operate  againfl  him  :  but 
theie  is  one  v.  unci's  who  if  he  has  fwom  the 
truth,  goes  directly  to  impeach  the  integrity  of 
the  judge  ;  it  is  Mr.  Heath,  who  fwears  that  he 
was  in  the  room  with  judge  Chafe  at  Richmond 
when  Mr.  Randolph,  the  n.arfhal  came  in  :  the 
ance  of  what  he  d<  hat  Mr  .Chafe 

i  the  marfhal  what  he  had  in  his  hand;  he 
.red,  the  pannel  of  the  jury  to  try  Cailen- 
der ;  the  judge  alked  if  he  had  any  of  thofe 
creatures  culled  Democrats  on  the  jury,  that 
they  muft  be  ftruck  off:  that  the  marfhal  an- 
fwered,  "he  never  difcrii  lated" — fays  the 
jud^e,  look  aver  it,  and  if  any,  iirike  them  oiF. 
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He  further  depofed  that  he  never  was   iri   tlie 
judge's  chambers,  but  on  that  one  occafion. 

:  Prefident,  I  (hall  certainly  not  fay  to 
this  honorable  body,  that  Mr.  Heath  in  giving 
teftimony  has  wilfully  lVorn  to  what  was  falfe, 
it  is  not  my  habit  to  accufe  men  of  fuch  high 
offences  ;  but  I  will  demonfirate,  that  he  is 
grcfsly  miftaken,  and  that  his  teftimony  is  un- 
true. 

He  fays  he  never  was  in  the  judges  chambers 
but  once.  Mr.  Marfhall,  clerk  of  the  court, 
fktes,  that  from  civility  to  Mr.  Chafe,  who 
was  a  flranger  in  Richmond,  he  ufually  called 
c:i  and  attended  him  to  court.  That  he  callrd 
morning,  and  found  the  wituefs  Heath  in 
the  room,  or  in  the  act  of  leaving  the 
room,  and  he  heard  no  fuch  converfation.  He 
f-vs  to  the  beft  of  his  recollection  Mr.  Ran- 
dolph (the  marfhil)  went  to  Mr.  Chafe's  room 
with  him,  but  of  this  he  is  not  fure  :  he  re- 
members perfectly  that  Mr.  Chafe,  the  marfhil 
and  himfelf,  went  to  court  together  the  fame 
morning  ;  from  r'nis  circumfiance,  that  he  ex- 
preffed  his  furprife  to  Mr.  Randolph  at  feeing 
Mr.  Chafe  and  Heath  together,  wondering  as 
Mr.  Chafe  was  a  flranger,  how  they  got  ac- 
quainted. Mr.  Randolph  the  marfhaJ,  fwears, 
that  no  fuch  converfation,  as  Heath  ftates,  ever 
did  pafs  between  Mr.  Chafe  and  himfelf :  that 
lie  never  did  (hew  to  judge  Chafe  or  to  any 
judge  or  any  panel  of  a  jury,  except  in  court 
when  he  prefented  the  grand  jury  panel  to  fe- 
lect  a  foreman. 

He  pofitive'y  fwears  no  fuch  converfation  did 
cr  could  take  place,  becaufe  no  panel  to  try 
Callender  was  ever  made  out,  until  after  the 
court  met  on  the  day  Callender  was  tried — 
that  the  panel  was  made  out  in  court,  from  the 
names  given  to  him  in  court  by  his  deputies, 
and  that  feveral  of  the  jurors  were  not  furn- 
moned  until  the  morning  of  the  trial. 

The  high  refpect  ability  and  credit  of  Mr. 
Martha!!  and  Mr.  Randolph  I  need  r.ot  notice 
to  the  court,  except  for  the  very  great  compli- 
ment to  the  veracity  and  integrity  of  Mr.  Ran- 
dolph, hancTjTitiy  paid  by  Mr.  Hay.  When 
the  latter  gentleman  was  examined  as  to  his  re- 
collection of  a  conversation  Hated  by  Mr.  1 
dolph,  lie  faid  he  did  not  recollect  it,  but 
as  Mr.  Randolph  had  faid  fo,  he  had  there 
no  doubt  of  it — he  w'as  a  man  of  fuch  high 
character. 

Thefe  two  witneffe?  (Mr.  Marfhall  and  Ran- 
dolph) flatly  and  pofitively  contradict  Heath, 
and  falfify  his  t-:ftimony  ;  and  as  further  proof 
that  trie  panel  of  the  jurors  never  was  made  out 
tiil  after  court  met,  we  may  call  to  mind  what 
Bafiet  fwears,  that  he  came  to  town  from  the 
country  the  morning  of  the  trial,  and  was 
fumrnoaed  as  a  jc  or  to  try  Callender  after 


court  fat,  and  m  the  act  of  demounting  from 
his  horfe.  In  charity  to  Mr.  Heath's  memory 
1  wiih  he  had  not  been  fworn.  What  he  did 
depofe,  is  proved  to  be  falfe,  exprefsly  and 
pointedly,  by  characters  above  all  exception, 
and  by  facts  that  are  utterly  inconfiltent  with 
what  Heath  itate*  as  to  the  panel. 

This  mifs  of  teftimony  fo  much  relied  on, 
to  prove  Mr.  Cnafr's  indecent  folicitude  to  con- 
vict Callender,  terminates,  on  examination,  in 
a  jocular  converfation  in  a  public  room;  an 
unimportant  remark  in  a  public  ftage  ;  and  the 
difcredjting  a  witoefs,  who  to  fpeak  oi  him 
.  rcfpectfully,  we  are  compelled  to  fay  was 
grofsly  miftaken. 

With  fuhrn'.ffnn  to  the  honorable  managers, 
I  muft  be  permitted  to  fay,  that  the  fpecjfica- 
tioiis  1 1  fuftain  the  4th  article  of  impeachment 
are  wholly  incompetent  to  it — many  are  frivo- 
lous, none  are  fultained  ;  and  that  there  is  no 
evidence  that  Mr.  Chafe  during  the  trial  con- 
ducted himfelf  with  manifeft  injuftice,  partiali- 
ty and  intemperance. 

Mr.  Prefilent,  the  real  conduct  of  the  judge 
en  the  trial  of  Callender,  teiied  by  the  proof 
before  this  honorable  body,  and  diverting  our- 
fefves  of  all  prejudice  or  partiality,  was  correct, 
manly  and  liberal ;  of  an  ardent  mind  and  fan- 
guine-  habit,  that  he  might  have  evidenced 
more  warmth  than  weaker  heads  and  colder 
constitutions,  I  readily  admit  ;  but  that  it  was 
at  any  time  beyond  what  the  occafion  called 
for,  remains  yet  to  be  proved;  and  that  it  ever 
over-ltepped  the  boundaries  of  law  and  juftke, 
I  utterly  deny. 

In  the  courfe  of  my  obfervations,  I  have  fpo- 
ken  of  Mr.  Chafe  only- — in  fo  doing,  this  ho- 
norable body  will  not  for  a  moment  fuppofe,  I 
mean  the  flighted  difrefpeet  to  judge  Grifari — 
It  is  in  proof  that  Mr.  Chafe  consulted  him, 
and  that  he  concured  in  thofe  points,  where 
concurrence  was  neceiTary.  Of  the  talents  and 
fntegrity  of  that  gentleman,  I  have  too  high 
an  opinion,  to  believe  he  was  the  weal:  or  rea- 
dy tool  of  Mr.  Chafe,  and  overborne  by  his 
rudenefs  and  temper.  No,  fir  ;  however  ne- 
ceffary  it  may  be  to  fupport  the  impeachment 
by  giving  falfe  colorings  to  the  characters  of 
the  afTociate  judges,  in  order  to  heighten  the 
enormities  of  Mr.  Chafe,  1  am  under  no  fuch 
obligation.  1  have  no  doubt  his  afTociates  were 
honorable,  learned  and  upright  men,  every  way 
independent  and  competent  to  the  cifcharge  of 
the  high  trults  confided  to  them  :  but  as  Mr. 
Chafe  has  been  (lulled  out  from  his  brethren", 
I  have  ufed  his  name  and  that  of  the  court  a< 
mimous  for  the  fake  of  brevity  and  fimpli- 
city.     In  fo  doing  I  have  had  no  other  object. 

Amidli  the  prefTure  of  ether  engagements,  I 
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have  had  no  time  to  digeft  an  argument,  and 
have  fcarcely  been  able  to  make  myfelf  heard 
from  the  feverity  of  my  indifpontion.  Such 
as  my  obfervations  are,  fhey  are  at  the  fervice 
of  the  refpondent;  and  I  make  my  refpeiitful 
acknowledgments  to  this  honorable  body  and 
to  the  prefident  in  particular,  for  the  attention 
and  indulgence  wiih  which  I  have  been  honor- 
ed through  fuch  a  length  of  time. 


Mr.  LEE, 

Maj  it  pleafe  this  honorable  court. 

"We  are  now  arrived  Mr.  Prefident  in  the 
eourfe  of  the  defence,  to  the  fifth  article  of  im- 
peachment. I  have,  fir,  been  led  to  believe, 
that  the  prefent  profecution  is  brought  before 
this  honorable  court  as  a  court  of  cri  ninal  ju- 
rifdicYion,  and  that  this  high  court  is  bound  by 
the  fame  rules  of  evidence,  the  fame  legal  ideas 
of  crime,  and  the  fame  principles  of  dicifion 
which  are  obferved  in  the  ordinary  tribunals  of 
criminal  jurifdiftion.  The  articles  themfelves 
feero  to  have  been  drawn  in  conformity  to  this 
opinion,  for  they  all  except  the  fifth,  charge  i.i 
exprefs  terms  fome  criminal  intention  upon  the 
refpondent.  This  doedrine  relative  to  impeach- 
ment, is  laid  down  id  4  Black  259,  and  in  z 
Woodtfon  6  LI.  "As  to  the  trial  itf-lf  it  rnuft 
of  courfe  vary  in  external  ceremony,  but  dif- 
fers not  in  effentials  from  criminal  profecutions 
before  inferior  courts.  The  fame  rules  of  evi- 
dence, the  fame  legal  notions  of  crimes  and  pu- 
mfhments  prevail.  For  impeachments  are  not 
framed  to  alter  the  law,  but  to  tarrv  it  into 
more  effectual  execution  u  here  it  might  be  ob- 
ftruifted  by  the  influence  of  too  powerful  delin- 
quents, or  not  eauly  difcerned  in  the  ordinary 
courfe  of  jurifJiclion  by  reafon  of  the  peculiar 
quality  of  the  alledged  crimes.  The  judgement 
therefore  is  to  be  fuch  as  is  warranted  by  legal 
principles  and  precedents."  The  conftitution 
of  the  United  States  appeal  s  to  confider  the  fu!>- 
jedt  in  the  fame  light.  By  the  third  fee'lion  of 
the  third  article,  "  the  trial  of  all  crimes  ex- 
cfrt  in  cafes  of  impeachments,  Biall  be  by  ju- 
r  •,"  and  by  the  f  urth  fe&ion  of  the  fec'ond 
article,  the  nature  and  extent  of  th'e  pun'fh- 
ment  in  cafes  of  impeat  hment  is  defined,  iience 
it  may  be  infered  that  a  perfon  is  0  '  i  ten- 
able for  fome  criminal  offence.  V7i:.i  this  view 
I  have  examined  and  re-examined  the  fifth  ar- 
ticle of  impeachment  to  know  againfi  what 
the  defence  mould  be  made.  Looking  at  it 
with  a  legal  eye,  I  find  no  offence  charged  to 
have  been  committed,  and  although  it  may 
feem  ftrange  it  is  not  the  lefs  true  this  circum- 
ftance  has  produced  the  greateft  difficulty  and 
embarrafTment  in  what  manner  the  defence 
fliould  be  made. 


That  this  honorable  court  may  perceive  (kit 
I  have  net  mifapprehended  the  article,  I  will 
pray  leave  to  read  it.  "  And  whereas  it  is  pro- 
vided  by  the  ac"l  of  congrefs  paffed  on  the 
twenty-fourth  day  of  September,  one  thoufand 
feven  hundred  and  eighty-nine,  intituled  "  An 
acft  to  eflablifii  the  judicial  court9  of  the  United 
States,"  that  for  any  crime,  or  offence  againft 
the  United  States,  the  offender  may  be  arrefted, 
imprifoned,  or  bailed,  agreeably  to  the  uiual 
mode,  of  procefs  in  the  ffate  where  fuch  offend- 
er may  be  found  ;  and  whereas  it  is  provided 
by  the  laws  of  Virginia,  that,  upon  presentment 
by  any  grand  jury  of  an  offence  not  capital, 
the  court  ihail  order  the  clerk  to  iifue  a  fum- 
mons  againft  the  perfon,  or  perfons  offending, 
to  appear  and  anfwer  fuch  prefentment  at  the 
next  court  ;  yet  the  faid  Samuel  Chafe  did  at 
the  court  aforefaid,  award  a  capias  againft  the 
body  of  the  faid  James  Thompfon  Caliender, 
indicled  for  an  offence  not  capita!,  whereupon 
the  £nd  Caliender  was  arretted  and  committed 
to  clofe  cuftody,  contrary  to  law  in  that  cafe 
made  and  provided." 

This  article  charges  no  evil  intention,  no  of- 
fence, no  crime,  yet  the  refpondent  is  required 
to  make  a  defence  and  is  to  addrefs  his  defence 
to  this  court  as  one  of  criminal  jurifdiction. 

I  do  not  mean  to  produce  authorities  to  this 
high  and  learned  tribunal  to  fhew  that  a  judge 
cannot  be  impeached  for  a  mere  error  of  judg- 
ment in  any  inltance  of  his  judicial  conducl. 
1  wiih  for  nt  ne  better  than  thofe  produced  by 
one  of  the  honorable  managers  of  the  profecu- 
tion [Mr.  Clarke)  to  prove  this  pofition  z  Ba- 
con 97,  and  Jacob's  Law  Dictionary,  Title 
Judges.  The  elegant  advocate  juft  fat  down 
(  Mr.  Key )  has  fully  eftablifhed  the  fame  doc- 
trine. If  then  this  be  admitted,  where  cr  what 
is  the  crime  charged  in  the  fifth  article.  The 
whole  charge  is,  that  by  authority  of  the  judge, 
a  procefs  called  a  capias  was  awarded  againft 
Caliender,  when  that  procefs  oujjht  to  have 
been  a  fummons.  It  is  not  alledged  that  the 
capias  was  awarded  with  any  corrupt  or  evil 
intention  of  any  kind.  If  then  the  article  con- 
tains no  charge  of  a  crime,  there  muff  be  an 
acquittal.  Upon  this  point  I  hope  I  may  be 
permitted  to  remind  the  court  of  an  obferva- 
tion  of  another  of  the  honorable  managers  who 
opened  the  comments  upon  the  evidence  for 
the  profecution  (Mr.  Early).  He  ftated,  and 
he  ftated  tru'y  as  a  general  rule  of  jurifpru- 
dence,  that  if  there  be  no  evil  intention  fet 
forth  in  the  charge  and  proved  the  party  ac- 
cufed  muft  be  acquitted.  With  thefe  remarks 
if  tl.;s  \va?  an  ordinary  cafe  before  an  ordinary 
tribunal,  I  might  difmifs  this  part  of  the  accu» 
fition,  and  it  may  feem  fcarcely  proper  to  occu- 
py the  precious  tune  cf  this  honorable  senrt  f« 
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near  the  clofe  of  Its  fc.Tion,  in  defending  the 
refpondent  any  further  againft  fuch  a  charge, 
but  I  feel  too  much  refpect  for  the  houfe  of  re- 
prefentatives  who  have  preferred  this  article, 
and  for  the  honorable  managers  who  fupport  it 
not  to  give  it  a  fuller  inveftigation. 

The  article  may  perhaps  be  under  flood  to 
produce  an  important  enquiry  :  the  enquiry 
how  far  the  power  of  impeachment  pofiefied  by 
the  houfe, of  reprefentatives  (hall  extend.  Al- 
though the  conftitution  declares  that  "  the 
houfe  of  reprefentatives  (hall  haye  the  fole 
power  of  impeachment,"  yet  I  truft  there 
is  fome'  limit  to  this  power,  and  that  a 
judge  cannot  be  impeached  for  a  mere  legal  er- 
ror in  his  judicial  conduct  when  no  crime  is  im- 
puted to  him.  An  impeachment  is  an  accufa- 
tion  of  a  moft  ferious  nature,  and  the  peo- 
ple of  the  United  States  have  not  veiled 
the  power  of  impeachment  exclufively  in  the 
houfe  of  reprefentatives  in  congrefs,  but  in  their 
ftate  governments  they  have  eflablifhed  tribu- 
nals who  are  too  poffefs  the  power  of  impeach- 
ment. I  held  in  my  hand  a  little  book  which 
—  ..tains  the  moft  valuable  matter  ;  it  contrins 
t  he  conftitutions  of  the  feveral  ftates.  By  re- 
ferring to  them  we  find  in  almoft  every  inftance, 
that  a  power  of  impeachment  may  be  exercifed 
under  the  ftate  authority.  When,  therefore, 
the  doctrine  of  impeachment  is  about  to  be  fix- 
ed in  regard  to  the  limits  of  the  power  of  im- 
peachment by  a  judgment  bf  this  high  and 
honorable  court,  a  judgment  is  about  to  be  giv- 
en that  will  be  a  precedent  for  the  tribunals  of 
the  different  ftates.  An  example  is  about  to 
be  fet  to  the  tribunals  of  the  feveral  ftates,  that 
will  influence  and  direct  their  decifion  in  the 
conftruction  of  their  conftitutions  relative  to  the 
power  of  impeachment.  The  words  ufed  in 
1'ome  of  thefe  inftruments  are  the  fame,  and  in 
others  nearly  the  fame  with  the  words  in  the 
conftitution  of  the  United  States,  upon  this 
ful  ject. 

Is  there  not  fome  limit  to  the  power  of  im- 
peachment, a  power  which  we  find  can  be  ex- 
ercifed by  fo  many  authorities  in  this  country  ? 
If  there  is  a  limit,  what  better  limit  can  be  fet 
than  that  of  high  crime  and  mifdemeanor  in 
office,  as  appears  by  the  language  of  the  confti- 
tution to  have  been  intended. 

Let  us  now  examine  whether  judge  Chafe  in 
ifluing  a  capias  againft  Callender  after  he  had 
bees  prefented  for  an  offence  not  capital  has 
been  guilty  of  a  high  crime  or  high  mifdemea- 
nor in  office.  Surely  the  managers  fhould  have 
pointed  to  the  proafs,  if  any  there  were,  of  a 
corrupt  and  evil  intent  with  which  this  act  was 
done.  I  have  already  referred  to  thofe  parts  of 
:he  conftitution  which  fhew  that  no  impeach- 
t  can  be  maintained  but  for  z  crime.     If 


the  court  will  turn  their  attention  to  the  article 
now  under  confideration,  they  will  perceive 
that  no  crime  is  charged  in  exprefs  terms,  and 
therefore  the  accufed  ought  not  be  held  to  an- 
fwer  it ;  but  an  idea  has  been  fuggefted  by  the 
honorable  managers,  that  as  the  article  charges 
an  unlawful  act  to  have  been  done,  a  criminal 
intention  muft  be  prefumed,  unlefs  the  refpon- 
dent  fhews  it  to  have  been  innocent.  This 
principle  however  true  it  may  be  in  fome  cafes, 
is  not  applicable  to  the  prefent  cafe.  If  the  act 
charged  be  matum  irtfe,  the!  rule  of  law  may 
be  as  has  been  ftated,  but  if  the  act  be  matura 
prohibitum,  taie  rule  is  otherwife. 

In  order  that  the  honorable  court  may  not 
have  the  leaft  difficulty  on  this  fubjtct,  I  will 
undertake  to  fhew  that  the  learned  judge  acted 
in  this  inftance  ftrictly  according  to  law,  and  if 
this  be  fhewn,  there  will  remain  no  foundation 
for  the  prefent  charge. 

It  is  well  eftablifhed  as  a  general  rule  of  ju- 
rifprudence,  that  a  court  which  has  jurifdidtion 
over  an  offence,  may  award  procefs  concern- 
ing it,  and  compel  the  party  to  appear.  This 
maybe  fcen  in  3.  Hawk,  pleas  ch.  13,  fee.  15 
16.  The  cognifance  of  offences  againft  the 
ftatutes  of  congrefs  is  vefted  in  the  circuit 
courts  of  the  United  States.  1.  vol.  Laws  of 
U.S.  page  55-  From  the  principle  juft  ftated, 
the  circuit  court  acquired  the  power  of  award- 
ing procefs  to  compel  fuch  offenders  to  appear 
in  that  court  when  they  became  veiled  with  a 
power  to  try  the  offtnee.  A  prefentment  or 
indictment  of  a  grand  jury  is  fufticient  evid?nc*e 
to  authorife  the  court  to  award  procefs  againft 
the  offender.  This  is  not  only  the  evidence  up- 
on which  a  ceurt  ufually  proceeds,  but  it  is  re- 
cognifed  in  the  fifth  article  of  the  amendments 
to  the  conftitution.  We  find  there  a  reftricti- 
on  upon  the  power  of  the  courts  ;  "  no  perfon 
fhall  be  held  to  anfwer  for  a  capital  or  other  in- 
famous crime,  unlefs  by  a  prefentment  or  in- 
dictment of  a  grand  jury,''  &c.  which  reftne- 
tion  carries  the  implication,  that  by  a  prefent- 
ment or  indictment,  the  party  fhall  be  held  to 
anfwer.  If  an  offender  may  be  held  to  anfwer 
to  an  accufation  in  this  form,  it  follows  as  a 
matter  of  courfe,  that  the  court  is  bound  t» 
award  procefs  to  compel  him  to  anfwer. 

I  know  no  procefs  by  which  a  perfon  can  be 
apprehended  except  by  a  capias.  In  the  prefent 
trial  we  have  heard  of  a  bench  warrant,  but 
that  too  is  a  capias  awarded  by  a  judge  fetting 
in  court.  In  all  cafes  of  mifdemeanors  where 
the  punifhment  is  by  imprifonment  or  fine,  a 
cipias  is  proper  procefs,  according  to  the  prac- 
tice of  the  king's  bench  in  England.  For  this 
I  refer  the  court  to  a  paffage  read  at  another 
day  from  Gilbert's  Treatife  upon  the  origin  of 
the  king's  bench,  page  308.     So  a'.fo  the  doc- 
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trine  is  'aid  down  by  judge  I>!ackftone,  in  re- 
gard to  thofe  cafes  where  it  is  not  intended  to 
proceed  to  outlawry.  4th.  Black.  Com.   319. 

A  capias  therefore  in  the  cafe  of  Callender, 
was  the  proper  procefs,  according  to  common 
law  principles)  and  the  F.nglifh  authorities  of 
modern  date.  In  reafon  and  common  fenfe,  a 
capias  is  the  proper  procefs  where  the  offence 
is  punifhable  by  imprifonmeflt,  and  we  all 
know  that  Callender  was  charged  with  an  of- 
fence punifhable  by  fine  and  imprifonment. — 
In  fuch  a  cafe,  a  fummons  would  be  a  notifica- 
tion to  the  offender  to  abfcond  or  remove  him- 
felf  out  of  the  reach  of  the  court. 

If  any  doubt  can  yet  remain  as  to  the  pro- 
priety of  bluing  the  capias,  it  will  be  entirely 
removed  by  attending  the  laws  of, the  United 
States.  The  14th.  fee.  ot  the  "  act  to  eftablifh 
the  judicial  courts  of  the  United  States,"  gives 
power  to  the  circuit  courts,  to  ijjiie  all  writs 
...  ejj  :  for  the  exercife  of  their  jurifdiHion, 
and  agreeable  to  the  principles  and  ufage  of 
law,  and  the  nth.  fee.  of  the  fame  act,  gives 
excluJive  cognifance  of  ail  crimes  and  offences 
cognifable  un  ler  the  authority  of  the  United 
States  to  the  circuit  courts,  except  other  wife  di- 
rected by  that  or  fome  other  ftatute.  The 
court  which  awards  the  writ,  is  to  decide  what 
procefs  is  neceffary  for  the  exercife  of  it:  juris- 
diction, and  agreeable  to  the  principles  and  uf- 
age  of  law  in  each  particular  cafe. 

The  33d.  he.  of  the  Dime  ftatute  contains  a 
great  deal  of  important  matter  in  regard  to  the 
prefent  enquiry.     "  That  for  any  crime  or  of- 
fence againft   the  United  States,    the   offender 
may,  by  any  juftice   or  judge  of  the  United 
States,  or  by  any  juftice  of  the  peace,  or  Qther 
rnagiftrate  of  any  of  the  United  States  where  he 
may  be  found,  agreeably  to  the  ufual   mode  of 
trocefs  againft  offenders   in  fuch  flate,  and  at 
the  expence  of  the  United  State1;,  be  arrefted, 
and  imprifoned  or  bailed,  as  the  cafe  rriay  be, 
for  trial  before  fuch  court  of  the  United  States 
as  by   this  act  has  cognifance   of  the  offence : 
And  copies   of  the  procefs  fhall  be  returned  as 
fpeedily  as  may  be  into  tire  clerk's  offke  of  fuch 
court,  together  with  the  recognifances  of  the 
witneffes   for  their  appearance  to  teftify  in  the 
cafe  ;  which   recognifances  the  rnagiftrate  be- 
fore whom  the  examination  fnall  be,  may  re- 
quire on  pain   of  imprifonment.     And  if  fuch 
commitment  of  the  offender,  or  the    witneffes 
fliall  be  in  a  diftrict  other  than  that  in  which 
the  offence  is  to  be  tried,  it  fhall  be  the  duty  of 
the  judge  of  that  diftricl  where  the  delinquent  is 
imprifoned,  feafonably  to  iffue,  and  of  the  mar- 
fha!  of  the  fame  diftrict   to    execute  a   warrant 
for  the  removal  of  the  offender,  and  the  witnef- 
fes or  eicher  of  them  as  the  cafe  may  be,  to  the 

'■    ricl  in  which  the  tna!  is  to  be  had.     And 
upon  ail  arrefls  ia  criminal  cafes,  bail  fnall  be 


admitted,  except  where  the  punifhrnent  may  be 
death,  in  which  cafes,  it  fhall  not  be  admitted 
but  by  the  fupreme  or  a  circuit  court,  or  by  a 
juftice  of  the  fupreme  court,  or  a  judge  of  the  ■ 
diftridl  court,  who  fhall  exercife  their  difcretion 
therein,  regarding  the  nature  and  circumfiances 
of  the  offence,  and  of  the  evidence  and  the  ufa- 
ges  of  law.  And  if  a  perfon  committed  by  a 
juftice  of  the  fupreme  or  a  judge  oi  a  diftrict 
court  for  an  offence  not  punifhable  with  death, 
fhall  afterwards  procure  bail,  and  there  be  no 
judge  of  the  United  States,  in  the  difiricl  to  take 
the  fame,  it  may  be  taken  by  any  judge  of  the 
fupreme,  or  fuperior  court  of  law  ot  fuch.  ftate." 

Here  it  is  exprefsly  authorifed  that  a  judge 
of  the  circuit  court  may  order  a  procefs  for  the 
arrejl  of  the  accufed  for  any  crime  or  offence 
againft  the  United  States,  agreeably  to  the  u- 
lual  mode  of  procefs  of  arre't  acrainft  offenders 
in  the  ftate  where  the  court  is  holden,  and  the 
offence  committed.  A  fummons  is  not  au- 
thorifed by  the  feclion,  becaufe  a  fummons  is 
not  a  procefs  of  arrejl.  I  call  upon  the  learn- 
ed managers  to  point  out  any  other  procefs  by 
which  a  perfon  can  be  arrefted,  even  in  Virgi- 
nia, except  by  a  capias.  In  England,  in  Vir- 
ginia, in  Maryland,  in  every  ftate,  the  procef* 
of  arrejl  is  by  capias. 

There  is  another  ftatute  of  congrefs  on  the 
fubjecl;  of  procefs,  which  paffed  on  the  fecond 
of  March,  1793.  It  contains  eight  feclions, 
and  relates  as  well  to  criminal  as  civil  matters. 
The  feventh  feci  ion  is  in  the  words  following, 
"  that  it  fhall  be  lawful  for  the  feveral  courts  of 
the  United  States,  from  time  to  time,  as  occa- 
fion  may  require,  to  make  rules  and  orders  for 
their  respective  courts,  directing  the  returning 
of  writs  and  proceffrs,  the  filing  of  declarati- 
ons and  other  pleadings,  the  taking  of  rules, 
the  entering  up  judgment  by  default,  and  other 
matters  in  the  vacation,  and  othcrwife  in  a 
manner  not  repugnant  to  the  laws  of  the  Unit- 
ed States,  to  regulate  the  practice  of  the  faid 
courts  respectively,  as  fnall  be  fit  and  neceffary 
for  the  advancement  of  juftice,  and  efpecially 
to  that  end  to  prevent  delays  in  proceedings." 

I  know  not  what  language  can  convey  a  more 
complete  power  to  the  court  over  its  procefs 
than  is  given  by  the  paffages  from  the  ftatutes 
which  have  been  cited.  A  uniform  rule  in  the 
courts  of  the  United  States  is  very  defirable, 
that  offenders  and  criminals  may  be  brought  to 
trial  bv  the  like  forms  in  every  ftate  for  violati- 
ons of  the  ltatutes  of  congrefs.  To  allow  one 
kind  of  procefs  in  Virginia,  and  a  different  one 
in  Maryland  for  the  fame  offence,  would  be  an 
heterogenous  and  unequal  mode  of  adminifter- 
ing  juftice.  A  conftruction  otsght  not  to  be 
given  to  the  ftatutes  of  congrefs,  which  ad- 
mits of  fuch  a  fyftem,  if  it  may  pofilbly  be  a- 
voided.     Shall  it  be  faid,   that  in  one  ftate  a 
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man  who  publifhes  a  libel  fhall  be  arretted  im- 
mediately and  brought  to  trial  and  punifhed, 
while  in  another  ftate  another  perfon  who  has 
committed  the  fame  offence,  fhall  be  ferved 
with  a  procefs  that  (hall  be  notice  to  him  to 
make  his  efoape  : ,  and  (hall  it  be  faid,  that  furh 
a  rule  (hall  be  applied  to  cafes  where  imprifari- 
ment  is  part  of  the  punifhment.  It  has  been 
in  proof,  that  in  Maryland  it  is  ufual  ro  am  '.I 
by  capias  in  cafes  of  mifdemeanor,  and  to  try 
the  traverfer  at  the  fame  term  at  which  he  ap- 
pears :  Are  the  courts  of  the  United  States,  if 
fitting  on  one  fide  of  the  Potowmack,  to  be 
governed  by  one  rule  ;  and  if  fitting  on  ano- 
ther fide  of  the  fame  river,  to  be  governed  by 
another  rule,  in  caf  -s  of  crime  or  offence  againit 
the  laws  and  conflitution  of  the  United  Suites. 
It  can  never  have  been  the  intention  of  con- 
grefs, that  any  fuch  variety  of  proceeding 
fhould  be  allowed  in  practice,  or  that  the  pro- 
cefs  fhould  be  any  where  a  fummons  in  cafes  of 
offences  which  were  to  be  punifhed  by  impri- 
fonment. 

This  can  be  further  illuftrated  by  attend  n 
fo  the  laws  of  congrefs  inflicting  punifhment 
upon  certain  crimes,  paff-d  in  the  year  1790, 
for  erjury,  for  bribery,  for  obftructing  by  force 
the  f.-rviee  of  legal  procefs,  for  importing  flaves 
from  foreign  parts,  for  violence  to  an  ambaffa- 
dor  and  for  other  offences  relative  to  ambaf- 
fadors  ;  the  punifhment  is  fine  and  imprifon- 
meut.  See  ift  vol.  Laws  of  the  United  States, 
page  in.  The  proctfs  in  all  thefe  cafes  is  to 
be  the  fame  ;  if  a  capias  is  proper  in  one  it  is 
prop:r  in  all,  or  if  a  fummons  is  neceffary  in 
•me  it  is  neceffary  in  all. 

Suppofe  in  regard  to  an  ambaffador  who  has 
applied  to  our  fecretary  of  ftate  for  the  punifh- 
ment of  an  individual,  who  may  have  done  vi- 
olence to  his  perfon  or  to  one  of  his  family,  that 
a  fummons  mall  have  been  iifued  to  the  offend- 
er who  fhouid.  abfeond  or  remove  hi  nlelf.  it 
would  be  deemed  very  ftrange,  perhaps  incredi- 
ble to  the  ambaffador,  if  he  fhould  be  told  by 
our  fecretary  of  ftate,  that  the  offence  being 
committed  in  Virginia,  it  was  neGeffary  to  fum- 
mon  the  party  to  appear  before  the  court,  and 
inltead  of  obeying  the  fummons  he  had  remov- 
ed himfelf  entirely,  but  if  the  fame  matter  had 
been  profecuted  in  Maryland,  the  offender 
might  have  been  inftantly  arretted  and  punifhed. 
,  The  prefident  of  the  United  States  regretted 
that  the  offender  had  efcaped  with  impunity, 
but  the  efcape  was  according  to  law.  Would 
not  fuch  an  explanation  be  apt  to  be  conceived 
an  affront  to  the  underltanding  of  the  ambaffa- 
dor ? 

On  a  former  occafton  I  read  a  rule  of  the  fu- 
preme  court  made  in  Auguft  1792,  by  which 
the  judges  declared,  "  tlutthey  confidered  the 


practice  of  the  courts  of  "king's  bench  in  Eng- 
land, as  affording  outlines  for  the  practice  of  this 
court,  and  that  thf-y  will  from  time  to  time 
mike  fuch  alterations  therein  as  cireumftances 
may  renl-r  neceffary  ;"  and  on  the  fame  oc- 
cafi  »n  reference  was  had  to  the  praftice  of  the 
king's  bench,  to  'hew  that  a  capias  was  a  pro- 
per and  ufual  procefs;  Rut  it  is  neither  necef- 
fary nor  correct  to  admit  that  the  rule  of  the 
king's  bench  in  England,  is  abfolutely  a  rule 
i  :r  the  circuit  courts  of  the  United  States.  It 
furnifhes  a  good  outline  of  practice.  The  true 
po  fit  ion  is,  that  neither  the  king's  bench  nor  the 
ftate  laws  furnifh  ruks  to  the  federal  courts  in 
regard  to  proref;,  which  are  pofitively  binding 
on  them,  but  thefe  courts  are  to  eftablifh  their 
own  rules  under  the  diraction  and  coutroul  of 
the  ftatutes  of  the  United  States. 

It  is  a  known  and  urrlifputed  maxim,  that  the 
criminal  code  of  each  fovereign  ftate  furnim  the 
rule  in  profecutions  in  the  ftate  courts,  and  is 
confined  to  offences  againit  fuch  ftate.  An  of- 
fence againtt  the  commonwealth  of  Virginia,  is 
not  an  offence  againft  the  United  States  ;  and 
therefore  the  laws  of  Virginia  which  regard  of- 
fences againit  itfclf,  will  have  no  effect  touching 
off  nees  againft  the  United  States,  unlefs  con- 
grefs by  their  exprefs  ftatute  has  given  to  them 
fome  effect.  The  laws  of  Virginia  and  of  eve- 
ry ftate,  have  declared  how  an  offence  againft 
fuch  ftate  refpectively  fhall  be  profecuted,  but 
they  are  not  to  be  applied  to  the  circuit  co^irt 
of  the  United  States,  fitting  in  Inch  ftate,  and 
holding  cognifance  of  crimes  againit  the  Unit- 
ed States.  In  confirmation  of  this  doctrine, 
fuffer  me  to  avail  myfelfof  the  opinions  of  fome 
very  diftinguifhed  characters  in  the  Virginia 
convention  which  adopted  the  conftitudon.  An 
eminent  judge  who  prefideJ  in  the  highefl 
court  of  that  ftate  for  a  long  fpace  of  time,  I 
mean  judge  Pendleton,  laid  it  down  as  too  clear 
to  be  difputed,  that  the  powers  of  the  federal 
judiciary  fhould  be  coexttnfive  with  the  powers 
of  the  federal  legiflature.  In  this  opinion  Mr. 
George  Mafon  coincided  with  that  gentleman, 
although  he  was  oppfed  to  him  on  almoft, 
every  other.  Of  the  fame  opinion  was  anoth- 
er diftinguifhed  member  of  the  convention,  who 
now  holds  the  high  office  of  fecretary  ©f 
ftate.  (3d  vol.  Virginia  debates,  pages  io3, 
121,  190.) 

Unlefs  then  congrefs  has  made  the  laws  of 
each  ftate  the  rules  of  procefs  to  bring  offe 
before  the  circuit  courts,  thofe  laws  do  not  bind 
the  circuit  courts  in  this  refpect,  and  there  \vill 
be  no  foundation  for  the  doctrine,  that  a  circuit 
court  of  the  United  States  ought  to  be  govern- 
ed by  the  laws  of  a  ftate  in  refpect  to  procefs 
to  bring  the  party  to  anfwer.  Where  is  fuch 
a  ftatute  of  congrefs  ?  not  in  their  ftatute  books 
as  I  humbly  conceive  none  fuch  has  been  pro- 
duced 
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The  honorable  managers  have  referred  to 
the  34thfe6tion  of  the  ftatute  already  mention- 
ed, and  upon  that  alone  they  rely.  The  words 
of  the  fection  are  as  follows  :  "  And  be  it  fur- 
ther enacled,  That  the  laws  of  the  fevet"al  flates, 
except  where  the  conftitution,  treaties,  or  fta- 
tutes  of  the  United  State*  fhall  otherwife  re- 
quire or  provide,  fhall  be  regarded  as  rules  of 
decifion  in  trials  at  common  law  in  the  courts 
of  the  United  States,  in  cafes  where  they  apply." 
We  are  to  take  the  whole  exp-efiions  of  the 
feiHon  together,  and  this  fecticn  is  to  be  con- 
sidered conjointly  with  all  the  other  proviiions 
of  the  ftatute.  It  makes  the  laws  of  a  ftate 
the  rules  of  decifion  in  trials  at  common  law 
where  they  apply.  The  laws  of  the  ftate  are 
to  be  rules  of  decifion  in  trials.  The  procefs 
which  is  awarded  to  bring  in  a  party  to 
ftand  his  trial,  is  obvioufly  different  from 
the  trial  itfelf;  :  rules  of  decifion  in  trials, 
are  not  rules  of  procefs  antecedent  to  the  ap- 
pearance of  the  party.  What  is  a  trial  at 
common  law  ?  A  trial  may  be  faid  to  begin 
with  empaneling  a  jury,  and  to  end  with  the 
judgment  of  the  court  :  4  Black.  332.  A  ca- 
pias that  is  iflued  for  the  purpofe  of  bringing 
the  party  to  a  trial  by  arrefting  his  perfon, 
cannot  therefore  be  deemed  a  part  of  the  trial 
itfelf.  Whether  the  traverfer  appears  with  or 
without  procefs,  is  feldom  deemed  material  ; 
it  is  only  after  he  is  brought  to  anfwer  that  his 
trial  can  commence. 

If  the  conftruction  contended    for    by   the 
managers  be  admitted,  it  will  make  thi3  fection 
militate  againft  the   14th  and    33d  fections  of 
the  fame  ftatute,  which  exprefsly  provide  upon 
the  fubject  of  procefs.  Befides  it  is  unneceffrry 
to  give   this  conftruction,  inafinuch  as  the  fta- 
tute provides  amply   reflecting  the   fteps  pre- 
paratory to  the  triaL     The   29th  fection  regu- 
lates the  mode  of  fummoning  a  jury.     There 
i»  no  defect    in   the  proviiions   of  the  ftatute 
which  eftablilhes  one  fyftem  that  is  to  prevail 
every  where,  in   regard  to  matters  prior  to  the 
tiial.     Why  would  congrefs  provide  in  refpect 
to  procefs  as  they  have  done  in  the  14th  and 
33d  fections,  if  they  meant  to  adopt  the  various 
laws  of  each  ftate  in  regard  to  procefs,  as  has 
been   contended   by  the  managers.     Congrefs 
has  declared  what  kind  of  procefs  may  be  ufed 
in  the  circuit  courts,  and  that  procefs  of  arreft 
may  be  v.frd.     Our  conftruction  is  warranted 
by  the  rule  of  the  fupreme  court  that  has  been 
quoted,  which  rule  was   made  long  after  the 
ftatute  of  1789,  and  which  ftatute  is  as  obliga- 
tory on  the  fupreme  court   as  upon  a   circuit 
court.     It  is  alfo  warranted  by  the  judgment 
of  the  circuit  court  in  Pennfylvania  cliftrict,  in 
the  cafe  of  the  United  States  againft  the  infur- 
vents,  determined  in  the  year  1795,  before  the 
yefpondent  was  elevated  to  the  bench  of  the  fu- 
preme court  (a  Dal.  340,  341-) 


In  giving  his  opinion  on  the  34th  fection  of 
the  ftatute,  judge  Peters  obferves,  "  although 
in  ordinary  cafes  it  would  be  well  to  accommo- 
date our  practice  with  that  of  the  ftate,  yet  the 
judiciary  of  the  United  States  fhould  not  be  fet- 
tered and  controuled  in  its  operations,  by  a 
ftrict  adherence  to  ftate  regulations  and  prac- 
tice. As  to  the  claufe  in  the  law  of  the  United 
States,  directing  that  "the  laws  of  the  ftates 
(with  great  exceptions)  (hall  be  regarded  as 
rules  of  decifion  in  trials  at  common  law  in  the 
courts  of  the  United  States,"  I  do  not  think  it 
applies  to  the  cafe  before  us." 

In  conformity  to  the  rule  of  the  fupreme 
court  and  the  authority  of  the  cafe  juft  cited, 
judge  Gbafe  determined  that  the  laws  of  the 
ftate  of  Virginia,  which  require  a  fummons  to 
be  iffued  in  oafes  of  the  commonwealth,  did  not 
apply  to  the  court  of  the  United  States.  Why, 
let  me  again  afk,  fhouid  this  fection  receive  the 
conftruction  contended  for  by  the  honorable 
managers  ?  It  has  been  (hewn  that  the  laws  of 
the  United  States  provide  fully  in  regard  to  the 
procefs  to  be  iiTued  by  their  courts  :  that  for 
the  furtherance  of  juftice  fuch  a  conftruction  is 
neither  neceffary  nor  convenient,  and  is  incon- 
fiftent  with  other  parts  of  the  fame  ftatute.  It 
was  therefore  perfectly  correct  in  the  court  to 
beftow  no  attention  upon  the  laws  of  Virginia 
concerning  the  procefs  to  be  awarded  againft 
Callender.  When  a  prefentment  was  found  by 
the  grand  jury,  it  was  the  duty  of  the  court  to 
act  :  it  was  their  dutv  to  award  a  proper  pro- 
cefs for  arrefting  the  offender.  This  is  not  only 
warranted  by  the  principles  and  reafons  already  * 
adduced,  but  is  inferable  from  various  paffages 
of  the  laws  of  congrefs,  particularly  from  the 
19th  and  20th  fections  of  the  ftatute  paffed  30th 
April,  1790,  ift  vol.  page  108. 

The  learned  counfel  who  defended  Callen- 
der, appear  from  the  teftimony  to  have  taken 
up  fome  improper  opinions  relative  to  the  crim- 
inal code  of  the  United  States.  The  fubject 
was  as  they  fay,  new  to  them,  and  for  this  rea- 
fon  let  me  remark,  they  might  readily  have 
fallen  into  error.  It  appears  that  they  not  only- 
thought  it  was  competent  for  a  jury  to  decide 
upon  the  conftitutionality  of  a  law,  but  alfo 
that  it  belonged  to  the  jury  to  affefs  (he  fine  up- 
on the  traverfer,  becaufe  a  jury  has  that  power 
by  the  laws  of  the  ftate  in  refpect  to  ofFencei 
againft  the  ftate.  In  the  like  manner  it  is  er- 
roneoufly  faid  in  the  prefent  profecuticn,  that 
the  laws  of  the  feveral  ftates  in  refpect  to  pro- 
cefs, are  the  rules  which  fhould  guide  the  cir- 
cuit courts  of  the  United  States. 

I  have,  fir,  endeavored  to  fhew  in  the  firft 
place,  that  there  is  no  charge  of  criminality 
ftated  in  the  fifth  article  of  impeachment,  and 
therefore  the  refpondent  ought  to  be  acquittsd. 
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And  in  the  fecond  place  I  have  endeavored  to 
fatisfy  this  honorable  court,  that  the  act  ftated 
in  the  article  to  have  been  done  by  judge  Chafe, 
was  correct  and  legal  in  itfelf,  and  if  legal,  there 
remains  no  ground  to  prefurhe  or  infer  the 
fmalleft  degree  of  evil  intention.  In  this  point 
of  view  he  will  alfo  ftand  acquitted. 

I  v/ill  now  proceed  to  make  fome  obferva- 
tions  upon  the  fixth  article  of  impeachment  : 
(  — "  And  whereas  it  is  provided  by  the  24th 
fection  of  the  aforefaid  act,  intituled'  "  An  act 
to  eftablifh  the  judicial  courts  of  the  United 
States,"  that  the  laws  of  the  feveral  ftatcs,  ex- 
cept where  the  conftitution,  treaties,  or  ftatutes 
of  the  United  States,  fhall  otherwife  require  or 
provide,  fhall  be  regarded  as  the  rules  of  deci- 
sion in  trials  at  common  law  in  the  courts  of 
the  United  States,  in  cafes  where  they  apply  ; 
and  whereas  by  the  laws  of  Virginia  it  is  pro- 
vided, that  in  cafes  not  capital,  the  offender 
fhall  not  be  held  to  anfwer  any  preferment  of  a 
grand  jury  until  the  court  next  fucceeding  that 
during  which  fach  prefentment  (hall  be  made ; 
yet  the  faid  Samuel  Chafe,  with  intent  to  op- 
prefs  and  procure  the  conviction  of  the  faid 
James  Thompfon  Callender,  did,  at  the  court 
aforefaid,  rule  and  adjudge  the  faid  Callender 
to  trial,  during  the  term  at  which  he  the  faid 
Callender,  was  prefented  and  indicted,  contra- 
ry to  law  in  that  cafe  made  and  provided." 

The  charge  in  this  article  againft  the  refpon- 
dent  is  in  fubftanee  that  he,  with  intent  to  op- 
prefs  and  procure  the  conviction  of  Callender, 
ruled  him  to  trial  during  the  term  at  which  he 
was  prefented  and  indicted,  contrary  to  the 
laws  of  Virginia,  which  it  is  alledged  have  pro- 
vided that  in  cafes  not  capital,  the  offender 
fhall  not  be  held  to  anfwer  any  prefentment  of 
a  grand  jury  until  the  next  fucceeding  court. 

This  article  it  is  admitted  does  contain  an  ac- 
cufation  of  crime  ;  but  I  hope  I  fhall  be  able 
to  fatisfy  this  honorable  court,  that  in  this  in- 
ftance  no  crime  or  offence  was  committed.  I 
fhall  undertake  to  fhew  that  no  error  in  law 
was  committed,  and  that  if  the  judge  had  done 
otherwife,  he  would  have  been  more  liable  to 
cenfure  than  he  now  is.  If  this  be  made  to  ap- 
pear, as  a  fuppofed  illegality  of  his  conduct  is 
the  foundation  of  the  charge,  there  will  remain 
nothing  to  fupport  the  charge. 

The  accufed  judge  had  fworn  to  fupport  the 
conftitution  of  the  United  States,  and  to  admin- 
ilter  juftice  without  refpect  to  perfons,  and  to 
perform  all  the  duties  of  his  office  according  to 
the  laws  of  the  United  States.  If  in  ruling  Cal- 
lender to  trial  at  the  fame  term  at  which  he  was 
indicted,  he  acted  according  to  law,  the  judge 
performed  his  duty  and  ought  not  to  be  charg- 
ed with  opprefiian. 


The  article  may  be  underftood  as  affirming, 
that  there  exifls   fome   law  of  Virginia  which 
poffitively  prohibits  the  trial  of  a  mifdemeanor 
at  the  fame  term   at  which    the  indictment  is 
found.     No  fuch  law  has  been  produced,  and 
I  muft  be  allowed  to  deny  that  any  fuch  law  of 
Virginia  exifts.     The  act  «f  affembly  of  1788, 
which   provides  that    "  uport  prefentment  by 
any  grand  jury  of  an  offence   not  capital,  the 
court  fhall  order  the  clerk   to  iffue  a  fummons 
or  other  proper  procefs  againfl  the   perfon  01' 
perfons  offending,   to  appear  and   anfwer  fuch 
prefentment  at  the  next  court,''  appears  to  have 
given  birth  to  the  idea   that  an    offender  may 
not   be   tried  for  a  mifdemeanor  at  the  fame 
term  he  is  indicted.     Ic  however  does  not  war- 
rant the  pofition.    When  the  party  appears  and 
anfwers  the  prefentment,  the  trial  may  imme- 
diately take  place.     When  the   party   appears 
and  anfwers  an  indictment,   the  trial  may  im- 
mediately takeplaee,  z/"fo  ruled  by  the   court, 
who  are  vefted  with  a  difcretion  unfettered  by 
any  pofitive  ftatute.    The  defence  of  this  article 
may  therefore  be  placed  on  two  grounds,  either 
of  which  will  be  fufficient.     ift.  There  is  no 
law  of  Virginia  which  prohibits  the  trial  of  a 
mifdemeanor  at  the  fame  term  the  indictment 
is  found  1  and  2dly.  If  there  be  fuch  a  law,  the 
fame  is  not  binding  on  the  courts  of  the  United 
States,  in  refpect  to  offences  againft  the  United 
States. 

With  refpect  to  the  firft  ground,  in  additioa 
to  what  was  faid  it  may  be  obferved,  that  fame 
inftances  have  been  proven  before  this  honorable 
court,  of  trials  in  the  ftate  courts  of  indictments 
for  mifdemeanors,  at.tiie  fame  term  they  wer« 
found.  ,Mr.  Robertfon  ftated  two  fpecific  cafes 
where  the  punifhment  might  be  imprisonment. 
Thefe  inftances  fhew  there  can  have  been  no 
fuch  pofitive  prohibition  by  the  laws  of  Virgi- 
nia, as  the  article  of  impeachment  ha.s  alledged ; 
howfoever  that  may  be,  fuch  a  law,  and  that  in, 
the  general  practice  of  that  ftate  there  are  fome 
exceptions,  or  fuch  a  general  practice  would  not 
be  obligatory  on  the  courts  of  the  United  States, 
which  is  the  fecond  ground  of  defence  againft 
this  charge. 

A  great  deal  which  has  been  faid  in  relation, 
to  the  5th  article,  applies  with  equal  force  t» 
the  article  now  under  difcufiion. 

When  the  fupreme  court  by  their  rule  of 
court  deliberately  formed,  deelared  that  the 
practice  of  the  king's  bench  fhould  form  out- 
lines for  the  practice  in  their  court  fubject  to  ths 
alterations  they  might  make,  it  was  reafonable 
and  natural  for  the  circuit  court,  compofed  of 
juftices  of  the  fupreme  court,to  conduct  its  bufi- 
nefs  upon  the  like~  principle.  In  the  king's 
bench,  procefs  may  be  returnable  immediately. 
Gilbert's  origin  oi'  king's  bench,  page  31  j.  *. 
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llawk,  ch.  3.  fee.  14.  4.  B!ack.  319.  and  fuch  is 
the  practice  if  the  offence  is  committed  in  the 
county  where  the  court  fits  ;  but  if  the  offence 
iscommitted  in  another  county,the  procefs  may 
be  returned  to  any  day  the  court  will  appoint. 
The  object  of  ti:e  court   in  ufing  its  difcretion 
will  be  to  injure  the  fervice  of  the  procefs, and  its 
due  return  by  Slowing  fnffi)  ient  time  accord- 
ing   to  circumftances   for  that  purpofe.     It  is 
not  denied  that   venire  facias  is  a  proper  pro- 
cefs in   cafes  r.ot   capital,  but  it  is   not  the  only 
procefs  that  may  he  iffijed.     judge  Blackftone 
who  wrote  iince   Hawkins  in  the  paffage  cited| 
declares  that    a  capias  is    a  ufual  procefs  from 
the  king's  bench,  and  may  he  returnable  at  the 
'  pleafure   of  the   court,    but    that   in  itrictnefs 
there  ought  to  be  a  -venire    facias   where  it  is 
intended  to  proceed  to  outlawry.      In  the  Uni- 
ted Stales  under  the  ftatutes  of  congrefs,  there 
can  be  no  proceeding  to  outlawry,   and  there- 
fore the   ceafon   for  awarding  a  venire  in  En- 
gland, does  not  hold  in  the    United  States  in 
regard  to  profecutions  in  their  courts.     But  let 
the    practice   of    the     king's  bench  be    as    it 
may,  it  is  merely  to  be  ufed  :s   an  outline  by 
our  judges   who  will  guide   and   direct   them- 
s  by  the  ftautes  of  the  U.  Lte«,  and 

will  act  in  conformity  to  them.  When  pro- 
cei's  has  been  ferved  and  the  offender  brought 
into  court  to  anfwer  an  indictment  already 
found,  it  is  the  duty  of  the  court  to  proceed 
to  the  trial.  Such  will  be  (hewn  to  be  the  ma- 
n  laws-of  the  United  States.' 

As  to  the  laws  of  Virginia,  it  is  repeated,  there 
is  no  legiflative  act  of  that  Hate  which  fixes  po- 
fitivelythe  <;me  of  trying  an  indictment  for  a 
tenieanor,  and  if  there  were,  it  would  n6t 
bind  the  federal  court.  The  time  of  a  trial  is 
nut  the  trial  but  a  circuthftance,  which  as  well 
as  the  place  of  trial,  is  fubject  to  the  laws  of 
the  United  States. 

But  it  has  been  faid  in  fdpportof  this  article, 
t]  •  in  E  J.-iud  it  is  not  ufual  or- according  to 
the  general  couife  of  proceedings,  to  try  petty 
emeanors  at  the  fame  court  that  the  tra- 
Yerfer  pleads.  For  this  is  cited  4.  Black.  351. 
and  if  is  alio  faid  that  the  practice  of  Virginia 
.  to  the  practice  in  England  in  this  in- 
flance.     Let  '    :,  and  what  does 

it  avail.  The  practice  that  has  been  mention- 
ed applies  only  to  petty  mnuemeanors,  and  the 
law  has  always  diftinguifhed  between  petty 
mif 'emeanors  and  tbofe  of  a  greater  malignity. 
The  ]  does  not  apply  to  what  are  termed 

crifnina  majcra.  Car,  it  be  faid  that  luch  a 
rule  of  pra&ice  applies  to  the  enf?  of  Callender. 
Was  he  indicted  for  a  ]  .  ttv  mifdemeinor  ?  no, 
fji ,  he  was  not.  I  have  long  learned  to  abhor 
t!.e  deteflable  crime  of  calumny,  A  calumni- 
ator is  the  greattft  of  criminals,  raid  Callender 
has  been  the  greateft  of  calumniators.  All  have 
a"iced   in   reprobating  the  wicktdnefa   of  his 


calumnies  :  and  ought  the  honorable  judge 
who  is  now  anfwering  before  you  to  have  ap- 
plied the  rule  of  Englifh  and  Virginia  practice 
concerning  petty  mifdemeanors  to  fuch  a  cafe 
as  that  of  Callender  ?  certainly  not. 

To  place  this  matter  {till  more  clear  of'  doubt, 
J  wifli  the  honorable  court  to  turn  their  atten- 
tion to  the  conftitution,  and  to  a  few  claufei 
of  the  lawsvof  the  United  States.  The  fixth 
amendment  to  the  conftitution  provides,  "  that 
in  all  criminal  prcfecutions  the  accufed  lhall  en- 
joy the  right  to  a  fpeedy  and  public  trial  by  an 
impartial  jury  of  the  ftate  and  diftrict  wherein 
the  crime  lhall  have  been  committed  '  In  the 
fame  fpirit  of  fpeedy  juflice,  a  claufe  in  the 
33d.  fection  of  the  ftatute  directs,  that  "  co- 
pies of  the  procefs  fnall  be  returned  as  fpeedily 
as  may  be  into  the  clerk's  office  of  fuch  court, 
together  with  the  recognifances  of  the  witnef- 
fes,  for  their  appearance  to  teilify  in  the 
eafe  which  recognifanres  the  magiflrate  be- 
fore whom  the  examination  lhall  be,  may 
require  on  pain  of  imprifonment  ;  and  if 
fuch  commitment  of  the  offender  or  the  wit- 
neffes  (hall  be  in  a  di'lrior  other  than  that  in 
which  the  offence  is  to  be  tried,  it  fhall  be  the 
duty  of  the  judge  of  that  diftrict  where  the 
delinquent  is  imprifoned,  feaf>nably  to  iffue, 
and  of  the  marfhal  of  the  fame  diflrict  to  exe- 
cute a  warrant  for  the  removal  of  the  offender 
and  the  witneffes,  or  either  of  them,  as  the 
cafe  may  be,  to  the  dilirict  in  which  the  trial  is 
to  be  had.  And  upon  all  arrefts  in  criminal 
cafes,  bail  iTiall  be  admitted,  except  where  the 
punifhment  may  be  death,  &c." 

With  the  fame  view  to    a  fpeedy  trial,  the 
7th  fection  of  the  ftatute  of  2      March,   1793, 
enacts,  "  that  it  fhall  be  lawful  for  the  fcveral 
courts  of  the  United  States,  from  time  to  time, 
as  occafion  may  require,  to  make  rules  and  or- 
ders  for  their  refpective    courts,  directing  the 
returning  of  writs  and  proceffes,  &c.  and    o- 
v:fe  in  a  manner  not  repugnant  to  the  laws 
of  the  United  States  to  regulate  the  practice  of 
the  faid  courts  reflectively,   as  (hall  be  fit  and 
neceffary   for  the  advancement  of  juflice,  and 
ially  to  that  end  to  prevent  delays  in  pro- 
ceedings."    Hence  it  is  evident,  that  in  bring- 
nder  to  trial  at  tJie  fame  term  at  which 
/as  indicted  and  at  which    he  pleaded,  the 
court  obeyed  the  injunction  of  the  conftitution, 
and  it  obeyed  the  injunction  of  the  laws  of  the 
United  States. 

In  cafes  whf-re  bail  is  requirable  to  delay,  the 
trial  may  be  ufed  to  the  oppreffion  of  the  accuf- 
ed. It  is  therefore  injoined  by  the  conftitution 
and  by  the  laws,  that  there  fhall  be  no  delay. 
If  the  honorable  judge  who  ftands  accufed  of 
trying  Callender  too  Ibon,  had  deierred  the  tri- 
al to  another  term,   that  is  to  fay  fix  months, 
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and  the  traverfer  could  not  have  given  bail,  he 
would  have  been  imprifoned  fix  months  without 
a  trial.  After  he  was  convicted,  the  fentence 
of  imprifonment  pronounced  by  the  fame  judge 
was  only  an  imprifonment  of  about  nine 
months.  He  acted  therefore  not  only  accord- 
ing to  law,  but  with  humaruty  in  bringing  the 
traverfer  to  trial  at  the  fame  term  at  which  he 
was  indicted.  If  the  trial  had  been  poftponed 
to  another  term,  and  Callender  in  the  mean 
time  had  been  imprifoned,  fuch  a  conduct  in 
the  court  would  have  givfl!  caufe  of  complaint 
againft  the  judge,  who  would  then  have  been 
accufcd  of  poftponing  the  trial  of  an  innocent 
man,  for  the  purpofe  of  oppreffion.  What  in 
fuch  a  cafe  ought  the  judge  to  have  done  ?  Ex- 
actly what  he  did.  Obeying  the  confHtution 
and  the  laws  of  the  United  States,  he  brought 
the  traverfer  to  a  fpeedy  and  public  trial. 

It  is,  may  it  pleafe  the  honorable  court,  upon 
thefe  grounds  that  the  refpondent  ftands  juftifi- 
ed  in  his  conduct,  in  relation  to  the  charge  con- 
tained in  the  fixth  article  cf  impeachment. 

In  the  distribution  of  the  articles  of  impeach- 
ment among  the  counfcl  of  the  refpondent  he 
affignt  d  to  me  the  5th  and  6th,  and  I  humbly 
indulge  the  hope  that  the  defence  which  has 
been  made,  will  be  deemed  fatisfactory.  But 
before  I  conclude,  I  hope  1  may  be  allowed 
fhortly  to  advert  to  fome  of  the  remarks  which 
have  fallen  from  the  honorable  managers  in  ref- 
pect  to  this  part  of  the  accufation. 

The  honorable  managers  have  attempted  to 
fliew  a  difference  between  a  prefer.trnent  and  an 
indictment,  and  that  until  the  indictment  was 
found,  a  capias  ought  not  to  have  been  iffucd, 
even  if  it  were  lawful  to  LTue  it  upon  an  indict- 
ment. That  there  is  no  fuch  diftinction,  I  ap- 
peal to  thofe  paffages  of  the  acts  of  congrefs  to 
which  reference  has  been  already  made.  I  ap- 
peal to  the  reafon  of  the  thing  and  to  the  nature 
of  a  prefentment.  It  is  a  fpecies  of  indictment, 
an  informal  indictment,  it  is  an  accufation  of  a 
grand  j'-iry.  There  are  cafes  where  it  would 
be  improper  in  a  court  to  wait  until  a  prefent- 
ment ih.ill  be  put  in  the  form  of  an  indictment. 
Circumliances  may  be  fuch,  that  the  offender 
would  efcape  if  procefs  was  not  iffued  upon  the 
prefentment. 

One  of  the  honorable  managers  charged  the 
refpondent  with  precipitancy  in  awarding  the 
capias.  If  this  gentleman  had  recollected  the 
teftimnny,  he  would  not  have  mjde  that  re- 
mark, h  was  undeniably  proved  that  the  ref- 
pondent enquired  of  the  clerk  of  the  court  and 
of  the  (iitlrict  attorney,  what  was  the  proper 
procefs.  Thefe  officers  aniwered,  that  a  capias 
was  the  proper  procefs.  Upon  fuch  fuhjects  it 
is  ufual  to  enquire  of  fuch  officers,  and    their 


anfwer  is  generally  deerr.ed  fufficient  by   the 
courts. 

It  was  in  proof,  that  judge  Chafe  informed 
the  counfcl  of  Callender  they  might  except  to 
any  opinion  given  by  the  court,   he  would  fign. 
their   bill  of   exceptions  and  be   the  firlt  man 
to  grant   a    writ    of  error,    this  was   intended 
to  (hew,  that  the  refpondent  had  no  difpofition 
to  injure  or  opprefs  the  traverfer.     To  obviate 
any  influence  of  this  circumftance  favorable  to 
the  refpondent  it  was  intimated,  perhaps  affert- 
ed  by  fome  of  the  managers,  that  no  writ  of  er- 
ror could  be  maintained  in  fuch  a  cafe  of  crimi- 
nal   profecution,    and   that  judge   Chafe  well 
knew  it,  and  that  the  offer  was   made    raeVely 
for  a  cloak  to  his  injuftice  and  oppreffion.  T"  is 
idea  feemed  to  be  derived  from  certain  opinions 
of  Virginia  jurifprudence,  and  it  was  atcemr  ;ed 
to  be  proved  that   in  Virginia,  a  writ    of  error 
did  not  lie  in  a  criminal  cafe  and  had  never  been 
granted  and  fuliained  in  that  ftate  in  its  courts. 
This  however  can   be  and  will    be  readily  dif- 
proved.     Although  one  of  the  witneffes,    Mr. 
Hay,  did  not   recollect  with  precision  whether 
there  was  any  bill  of   exceptions  in   the    cafes 
concerning  the  Berkley  clerk,  which  were  car- 
ried ftom  the  diftrict  court  into  the  court  of  ap- 
peals ;  yet  another  of  the  witneffes,  Mr.  Nicho- 
las, the  attorney  general   of  Virginia,   well  re- 
members there    was.     Until   thefe   cafes  were 
decided,  which  happened  fevtral  years  after  the 
trial  of  Callender,  it  was    the   received  law  of 
that  ftate  for  the  court  of  appeals  to  hold  juris- 
diction as  a  court  of  errors  over  criminal  profe- 
cutions.  In  fupport  of  this  doctrine  I  refer  to  the 
cafe  of  Newa'li  again  ft  the  common  wealth,  ad- 
judged in  the  year  1795.     2  Wafhington's  Re- 
ports 88.  It  was  agaim't  a  magiitrate  for  bribery 
in  his  office, and  the  judgment  was  reverfed  with, 
cofts.     Alio  I  refer  to  the  cafe  of  Jones  againft 
the  commonwealth,  adjudged  in  the  year  1799. 
ift  Call's  Reports,  555.     This  was    an  indict- 
ment for  an  affault,  and  the  judgment  was  re- 
verted.    It  is  true  that  fince  the  trial  of  Callen- 
der thefe  cafes  have  been  overruled,  yet   as  the 
eftabiifhed  law  was  different  at  the  time  of  his 
trial,  the  offer  of  the  judge  to  grant  a  writ  of 
error  in  the  mariner   which    has  been   proved, 
ought  not  to  be  attributed  to  any  unjuft  or  im- 
proper motives. 

The  learned  counfel  who  fpoke  laft,  Hated 
the  practice  in  Maryland  to  be,  to  award  a  ca- 
pias and  to  try  the  traverfer  at  the  firft  term  at 
which  he  pleads.  This  has  been  fully  proved. 
As  the  refpondent  long  prefided  in  the  criminal 
court  of  Maryland,  with  honor  to  himfelf  and 
great  uiefulnefs  to  his  country,  it  was  quite  na- 
tural for  him  to  follow  ti»e  like  practice  in  Vir- 
ginia. 

It  has  been  objected  that  the  judge  mifcon- 
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ducted  himfelf  towards  the  counfel  during  the 
trial  of  Callender  in  various  inftances,  which  it 
has  been  argued  proceeded  from  a  defire  to  con- 
vict and  punifh  the  traverfer,  howfoever  inno- 
cent. I  will  obferve  with  great  deference,  that  if 
in  the  opinion  of  fome  gentlemen  the  judge  did 
not  act  with  becoming  politenefs  to  the  counfel, 
it  is  not  a  high  crime  or  mifdemeanor,  that 
may  be  examined  or  tried  in  this  honorable 
court.  But  I  truft  upon  a  review  of  the  cir- 
cumflances  as  the)  have  been  given  in  evidence, 
that  this  court  will  be  of  opinion  that  the  res- 
pondent behaved  to  the  counfel  with  Sufficient 
propriety.  One  of  the  counfel,  Mr.  Wirt,  offered 
to  ,ne  court  a  fyllogifm,  to  which  the  honorable 
e  promptly  replied  in  a  technical  phrafe  of 
i  rgic,  and  this  excited  in  the  audience  fome  di- 
verficn.  When  another  of  the  counfel,  Mr. 
Nicholas,  was  fpeaking  on  the  favorite  topic  of 
the  right  of  the  jury  to  confider  the  conltitu- 
tionaiity  of  the  fedition  law,  he  was  not  inter- 
rupted by  the  judge.  But  Mr.  Nicholas  has 
been  proved  to  have  been  always  civil,  always 
refpectful  to  a  court  of  juftice  ;  confequently  the 
court  would  be  civil  to  him.  A  third  counfel, 
Mr.  Hay,  who  was  extremely  defirous  as  he 
has  himfelf  teftified,  to  make  an  oration,  not 
only  for  the  purpofe  of  fatisfying  the  jury  but 
the  audience,  that  a  jury  had  a  right  to  judge 
of  the  conflitutionality  of  the  fedition  law,  was 
interrupted  by  the  judge,  who  denied  his  por- 
tion. Mr.  Hay  had  ftated  other  matters  dur- 
ing the  trial  which  appeared  to  the  judge  to  be 
erroneous.  He  had  Stated  that  a  jury  in  this 
eafe  of  Callender,  was  the  proper  tribunal  to 
aiSefs  the  fine,  in  which  he  had  been  corrected 
by  the  court  ;  that  one  of  the  jurors,  Mr.  Baf- 
fett,  was  not  qualified  to  ferve,  &c.  His  zeal  in 
the  caufe  of  liberty  and  the  conftitution,  made 
him  pertinacious  in  fome  things  which  the 
judge  pronounced  to  be  errors.  It  was  no  won- 
der then  that  fuch  an  advocate  was  flopped 
and  often  interrupted  by  the  court.  If  any 
thing  was  done  amifs  by  the  judge  during  the 
trial,  it  was  his  defirmg  Mr.  Hay  to  proceed  in 
his  own  way,  and  promifing  to  interrupt  him 
no  more  let  him  fay  what  he  would  :  but  this 
circuraftance  plainly  evinces  that  the  Interrup- 
tions did  not  afife  .LYom  corrupt  motives.  It 
may  truly  be  faid  that  judge  Chafe  in  his  beha- 
vior to  the  counfel,  was  "  all  things  to  all 
men."  To  the  logical  Mr.  Wirt,  be  was  lo- 
gical :  to  the  polite  Mr.  Nicholas,  he  was  po- 
lite :  to  the  zealous  and  pertinacious  Mr.  Hay, 
he  was  warm  and  determined.  If  the  counfel 
had  conduced  themfeives  with  propriety  to- 
wards the  court,  there  would  have  been  no  in- 
terruptions ;  but  wThen  the  judge  found  that 
the  opinions  of  the  bench  were  flighted,  ?.n<] 
that  the  conduct  of  i'.e  bar  had  a  tendency  to 
mirk-ad  and  influence  the  public  mind  ayainft  a 
ftatute  of  congrefs,  he  endeavored  to  turn  their 
fentiajertts  and  reafoning  into  ridicule,  and  he 


produced  by  his  wit  a  connderab'e  degree  of 
merriment  at  their  expence,  of  which  no  doubt 
colonel  John  Taylor,  who  has  proved  it  for  the 
profecutors,  was,  from  his  natural  temper,  a 
full  partaker. 

Mr.  Prefident,  it  is  now  a  very  late  hour, 
and  I  will  bring  my  obfervations  to  a  clofe. — » 
The  articles  relative  to  Fries  and  Callender  have 
been  fully  invefligated  :  there  is  neither  uncer- 
tainty or  doubt  as  to  the  facts.  I  flatter  myfclf 
that  it  has  been  fhfwn  that  thofe  charges  have 
not  been  fupported  by  the  evidence,  and  that 
the  impeachment  has  proceeded  from  mifinfor- 
mation.  If  the  honorable  houfe  of  reprefenta- 
tives  had  known  as  much  as  has  been  difclofed 
to  this  honorable  court,  they  would  not  have 
deemed  it  neceflary  to  have  brought  forward 
an  impeachment.  All  muft  now  be  fatisfied 
that  the  information  on  which  the  articles  are 
grounded,  has  been  derived  from  miftaken 
fources  both  in  regard  to  fact  and  law.  An 
aggregate  body  cannot  be  better  guarded  a- 
gainft  misinformation  than  an  individual  :  and 
I  am  induced  to  believe  from  the  known  inte- 
grity and  virtue  of  the  houfe  of  reprefentatives, 
they  will  hear  with  fatisfaction,  that  the  evi- 
dence which  they  received  was  not  the  fame 
which  has  been  delivered  before  this  honorable 
court,  and  that  they  will  take  pleafure  in  the 
acquittal  of  the  refpondent. 

You  are  now  about  to  fet  an  example  in  a 
cafe  of  impeachment  which  will  have  a  moft 
important  influence  in  our  country.  It  will  be 
an  example  to  the  tribunals  in  the  feveral  Aates 
who  like  you  poffefs  the  power  of  trying  im- 
peachments, and  who  may  learn  from  you  by 
what  rules  the  doctrine  of  impeachment  is  to 
be  regulated  :  It  will  be  a  polar  liar  to  guide 
in  profecutions  of  this  kind.  You  are  about 
to  let  an  example  to  the  ordinary  tribunals  of 
juftice  in  every  corner  of  the  United  States. — 
They  will  know  how  this  high  court  has  done 
juftice  between  the  houfe  of  reprefentatives  of 
the  American  nation  and  a  Single  individual, 
and  hence  they  may  learn  how  to  do  juftice  to 
the  moll  weak  and  friendlefs  individual,  when 
accufed  in  their  courts  by  the  mofl  powerful. 
An  upright  and  independent  judiciary  is  all  im- 
portant in  Society.  Let  your  example  be  as 
bright  in  its  juftice  as  it  will  beexteniive  in  its 
influence.  1H  the  people  ihall  find  that  their 
coniidintial  fervants,  the  houfe  of  reprefenta- 
tives have  brought  forward  an  accufation  a- 
gainft  a. '.other  of  their  fervants  for  high  crimes 
and  mifdeineanprs  in  his  exited  office,  which 
after  a  fair  and  patient  hearing  has  not  been 
fupported  by  evidence,  it  will  afford  them  plea- 
fure to  hear  of  his  honorable  acquittal,  and 
fuch.  may  it  pleafe  this  honorable  court  will  be 
I  truft  the  relult  of  your  deliberations. 
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Saturday,  February  23,  1805.  not  obligc  thc  pr^fecutoT  t0  content, 

yet  they  would  poftpone  the  trial   for- 

Mr.  Rodney  ever  unlefs  he  did.     But    the   ftatute* 

of  the  United  States  exprefsly  author- 
Mr.  Prefident,  ife  the  courts  to  iffue  commifTions,  and 

therefore  there  is  force  in  the  obferva- 
With  the  permiffion  of  the  learned  tion  of  judge  Chafe,  that  Callenders 
counfel  for  the  refpondent,  I  wifh  to  witneffes  lived  in  fo  difnerfed  a  utua- 
produce  an  authority  or  two,  which  I  tion  that  it  was  impoffible  to  procure 
conceive  material  in  this  cafe,  and  wifh  their  attendance.  In  anfwer  to  thc 
to  afford  them  an  opportunity  of  at-  obfervations  made  by  the  counfel  for 
tempting  to  controvert  them.  One  of  the  refpondent,  that  a  judge  is  not  im- 
the  counfel  (Mr.  Lee)  has  refered  to  peachable  unlefs  indictable,  I  will  refer 
the  rules  of  the  fupreme  court,  where  to  a  paffage  in  the  conflitution  of  Penn- 
it  is  faid  that  "  that  court  would  con-  fylvania  : — where,  although  nearly  the 
fider  the  practice  of  the  king's  bench,  exprefs  words  on  the  fubject,  of  im- 
as  forming  the  outline  for  them."  peachment  are  ufed  as  in  the  conftitu- 
And  he  has  deduced  this  inferences  that  tion  of  the  United  States,  yet  it  alfo 
the  circuit  courts  would  follow  the  ex-  provides  for  the  removal  of  any  judge, 
ample  of  the  fupreme  court,  and  be  upon  the  addrefs  of  two  thirds  of  the 
governed  by  the  practice  of  the  king's  legiflature.  And  there  has  been  a  re- 
bench  alfo.  In  order  to  fhew  the  cent  cafe  where  a  judge  was  removed, 
practice  in  England,  I  will  refer  to  for  indecent  and  ungentlemanly  con- 
Bacon's  Abridgement,  6  vol.  page  656,  duct  towards  his  brother  judge.  I  al- 
where  it  is  declared  that  the  courts  lude  to  the  cafe  of  judge  Addifon. 
will  poftpone  a  trial  for  two  terms,  on  Mr.  Addifon  made  the  fame  point 
account  of  the  abfence  of  witneffes,  which  has  been  made  in  this  trial,  that 
provided  there  is  no  caufe  of  fufpicion  a  judge  could  not  be  removed  unlefs 
that  a  delay  was  only  intended.  From  for  a  violation  of  law,  and  that  he  had 
this  cafe  I  fhall  infift,  that  judge  Chafe  violated  none.  But  he  was  ably  an- 
was  bound  to  continue  the  trial  of  Cal-  ticipated  by  Mr.  Dallas,  and  was  as 
lender.  There  is  a  cafe  in  Cowpcr's  ably  replied  to  by  the  attorney  general 
Reports,  where  the  perfon  accufed  of  Pennfylvania  (Mr.  M'Kean)  on  this 
made  an  affidavit  of  the  abfence  of  a  iubjecl,  and  the  fenate  did  actually  re- 
very  material  witnefs,  who  was  out  of  move  him.  The  conflitution  of  the 
the  reach  of  the  procefs  of  the  court.  United  States  declares,  "  That  the 
And  the  court  informed  the  profecu-  judges  both  of  the  fupreme  and  inferi- 
tor,  that  unlefs  he  would  confent  that  or  courts,  fhall  hold  their  offices  dur- 
the  depofition  of  the  witnefs  fhould  be  ing  good  behaviour."  And  I  mean  to 
taken  and  read  in  evidence,  that  they  contend  that  mifdsmeanor  and  mifbe- 
would  poftpone  the  cafe  forever.  .  In  haviour  are  convertible  terms,  and  that 
England,  courts  of  common  law  have  a  judge  is  liable  to  impeachment  for  a 
no  power  to  iffue  commifTions  to  take  mifbehaviour  in  office.  And  furely  fir, 
the  depofitions  of  witneffes,  unlefs  by  if  a  judge  mifbehaves  himfelf  in  office 
confent,  and  therefore  lord  Mansfield  and  is  removed  for  it,  he  has  no  perfon 
declared,  that  although  the  court  could  to  blame  but  hirafdf. 
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Mr.  Martin. 
Mr.  President, 
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ID  I  o?ily  appear  In  defence  of 
a  friend,  with  whom  I  have  been  in 
habits  of  intimacy  for  nearly  thirty 
years,I  should  feel  less  anxiety  on 
the  present  occasion,  though  that  cir- 
cumstance would  be  a  sufficient  in- 
ducement ;  but  I  am,  at  this  time, 
actuated  by  superior  motives.  I  con- 
sider this  cause  not  only  of  impor- 
tance to  the  respondent  and  his  accu- 
sers, but  to  my  fellow  citizens  in  gen- 
eral, (whose  eyes  are  now  fixed  upon 
us,)  and  to  their  posterity,  for  the 
decision  at  this  time  will  establish 
a  most  important  precedent  as  to 
future  cases  of  impeachment. 

In  the  discussion  of  this  cause,  I 
fear  I  shall  occupy  a  greater  portion 
of  your  time,  than  I  could  wish, 
but,  as  the  charges  are  brought  for- 
ward by  such  high  authority  as  the 
House  of  Representatives  of  the  Uni- 
ted States,  it  becomes  necessary  to 
bestow  upon  them  more  attention 
than  they  would  deserve,  were  they 
from  a  less  respectable  source. 

We  have  been  told  by  an  honour- 
able'manager,  (Mr.  Campbell)  that 
the  power  of  trying  impeachments 
was  lodged  in  the  Senate  with  the 
most  perfect  propriety  ;  for  two 
reasons, — the  one,  that  the  person 
impeached  would  be  tried  before 
those  who  had  given  their  approba- 
tion to  his  appointment  to  office. 
This  certainly  was  not  the  reason 
by  which  the  framers  of  the  consti- 
tution were  influenced,  when  they 
gave  this  power  to  the  Senate. 
Who  are  the  officers  liable  to  im- 
peachment ?  The  President,  the 
Vice-President,  and  all  civil  officers 
of  government.  In  the  election  of 
the  two  first,  the  Senate  have  no 
control,  either  as  to  nomination  or 
approbation.  As.to  other  civil  offi- 
cers,  who  hold   their  appointments 
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during  good  behaviour,  it  is  ex- 
tremely probable,  that,  though  they 
were  approved  by  one  Senate,  yet 
from  lapse  of  time,  and  the  fluctua- 
tions of  thot  body,  an  officer  may 
be  impeached  before  a  Senate,  not 
one  of  whom  had  sanctioned  his  ap- 
pointment, not  one  of  whom,  per- 
haps, had  he  been  nominated  after 
their  election,  would  have  given 
him  their  sanction. 

This,  then,  could  not  have  been 
one  of  the  reasons  for  thus  placing 
the  power  over  these  officers.  But 
as  a  second  reason,  he  assigned,  that, 
if  any  otjier  inferior  tribunal  had 
been  entrusted  with  the  trial  of  Im- 
peachments, the  members  might  have 
an  interest  in  the  conviction  of  an 
officer,  thereby  to  have  him  removed, 
in  order  to  obtain  his  place';  but,  that 
no  Senator  could  have  such  induce* 
ment.  I,  Sir,  disclaim,  I  hold  in 
contempt  the  idea,  that  the  members 
of  any  tribunal,  would  be  influenced 
in  their  decision  by  so  unworthy,  so 
base  a  motive  ;  but  what  is  there  to 
prevent  this  Senate,  more  than  any 
other  court,  from  being  thus  influ- 
enced ?  Is  there  any  thing  to  prevent 
any  member  of  this  Senate,  or  any 
of  their  friends,  from  being  appoint- 
ed to  the  office  of  any  person  removed 
by  their  conviction  ? 

I  speak  not  from  any  apprehen- 
sion I  have  of  this  honourable  court. 
In  their  integrity  I  have  the  great- 
est confidence.  I  have  the  greatest 
confidence  they  will  discharge  their 
duty  to  my  honourable  client  with, 
uprightness  and  impartiality!  I 
have  onlv  made  these  observations, 
to  shew,  that  the  reasons  assigned 
by  the  honourable  manager  for  vest- 
ing the  trials  of  impeachment  in 
the  Senate,  are  fallacious. 

I  see  two  honourable  members  of 
this  court,  who  were  with  me  in  the 
convention,  in  1787,  who  as  well  as 
myself,  perfectly  know  why  this 
powex   was  invested.-  in  the  senate^ 
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It  was,  because,  among  all  our  spec-  accept  them  on  those  terms,   and   as 

ulative  systems,  it  was  thought  this  far  as  relates  to   the  tenure  of  their 

power  could  no  where  be  more  prop-  offices,     relinquish    that    privilege; 

erly  placed,  or  where  it   would   be  they,     therefore,    cannot    complain, 

less  likely  to  be  abused.     A   senti-  Here,  it  appears  to  me,  the  framers  of 

ment,  Sir,  in  which  I  perfectly  con-  the  Constitution,  have  so  expressed 

curred  ;  and  I  have  no  doubt,    but  themselves  as  to  leave  not  a   single 

the  event  of  this  trial  will  shew,  that  doubt  on    this  subject. 

we  could  not  have  better  disposed  of  In    the   first   article,   section    the 

that  power.  the  third,  of  the  Constitution,  it  is 

Let    us   now,    Sir,    examine    the  declared,  that  judgment,  in  all  cases 

Constitution,  on   the   subject  of  Im-  of   Impeachment,  shall    not   extend 

peachments,  and  from  thence  learn,  further    than    removal    from    office, 

in  what   cases,  and   in   what    only,  and     disqualification    to    hold    any 

impeachments    will    lie.       To   have  office  of  Honour,    Trust   or    Profit 

correct  sentiments   on  this  subject,  under    the    United    States.       This 

is  of  infinite  importance.     An  error  clearly  evinces,  that  no  persons  but 

here,  would  be  like  what   is   called,  those  who   hold  offices  are  liable   to 

an  error  in  the  first  concoction,   and  impeachment.       They    are  to    lose 

would  pervade  the  whole  system.  their  offices,  and  having  misbehaved 

By  the  Constitution,  it  is   decla-  themselves  in  such  manner  as  to  lose 

red,    that  '*  The  House  of  Represen-  their  offices,   are  with  propriety,  to 

tatives  shall  have  the  sole  power  of  be  rendered  ineligible  thereafter, 

impeachment."     That  section,  how-  The  next  question  of  importance, 

ever,  doth  not  declare  in  what  cases  is,  in  what  cases  the  House  of  Re- 

the  power  shall  be  exercised.      This  presentatives  have  a  right  to  impeach 

is  designated  in    a   subsequent   part  the    President,    the  Vice-President, 

of  the  Constitution,  and  I  shall  con-  and  the  other  civil  officers, 

tend,    that   the  power   of  impeach-  It  has  been  said,  that  a  judge  can- 

ment  is  confined  to  the  persons  men-  not  be  indicted  for   the  same  crime, 

tioned  in  the  Constitution,  namely,  for    which    he  may  be   impeached: 

"  the  President,  the  Vice-President,  for,  says   the   honourable  manager, 

and  all  other  civil  officers."  (Air.  Campbell)    it  would  introduce 

Will  it  be  pretended,   for   I   have  the  absurdity,  that  a  person   might 

heard    such  a  suggestion,  that  the  be  twice  punished  for  the  same  crime. 

House   of    Representatives    have    a  This  honourable  court  will  observe, 

right  to  impeach  every  citizen  indis-  that  the  two  punishments,  which  may 

criminately  ?    For   what   shall    they  here  be  inflicted  on  impeachment  and 

impeach    them?    For    any    criminal  subsequent  indictment,  amount  to  no 

act  ?    Is  the  House  of  Representa-  more  than   in   England  takes  place 

tives,  then,  to  constitute   itself  into  on    a   single  prosecution;   for   there, 

a  Grand  Jury  to  receive  information  on  a  single  conviction,  a  judge  may 

of  a  criminal  nature,  against  all  our  be   removed    from    office,   and    also 

citizens,  and  thereby  to  deprive  them  fined,  imprisoned,  or  otherwise  pun- 

qf  a  trial  by  Jury  f     This  was  never  nished,   according  to  the  nature  of 

intended  by  the  Constitution.  his  offence.     But  the  whole  of  this 

The    President,     Vice-President,  power   the  United  States  have    not 

and  other  civil  officers,  can    only  be  vested   in    the   same   body.     To  the 

impeached.     They  only  in  that  case  Senate  they  have  confined  the  punish- 

are  deprived  of  a  trial   by  jury;-—  ment  of  removal from  office,  and  dis- 

they,  when  they  accept  theif  of§ces;  qualification  of  the  person  from  hold* 
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mg  offices  in  future  ;  but  can  there 
be  a  single  doubt  that  a  person,  by 
impeachment,  removed  from  office, 
cannot  afterwards,  according  to  the 
nature  of  his  crime,  be  punished  by 
indictment  ?  Can  gentlemen  sup- 
pose a  removal  from  office  was  in- 
tended to  wash  away  all  crimes  the 
officer  should  have  committed  ?  what 
are  the  crimes  for  which  an  officer 
can  be  impeached  ?  "Treason,  bri- 
bery, and  other  high  crimes  and 
misdemeanors." 

Suppose  a  judge  removed  from 
office,  by  impeachment,  for  treason, 
would  that  wash  away  his  guilt  ? 
would  he  not  afterwards  be  liable  to 
be  indicted,  tried  and  punished  as  a 
traitor  r  undoubtedly  he  Mould,  so 
in  the  case  of  bribery.  Yet,  if  the 
gentleman's  idea  is  correct,  a  remo- 
val from  office  on  impeachment,  for 
either  of  those  crimes  would  fvee  the 
officer  from  any  other  punishment. 
Consider  the  monstrous  consequen- 
ces which  would  result  from  the 
principle  suggested  by  the  mana- 
gers, that  a  judge  is  only  removable 
from  office  on  account  of  crimes 
commited  by  him  as  a  judge,  and 
not  for  those,  for  which  he  would 
be  punishable  as  a  private  individu- 
al !  A  judge,  then,  might  break 
open  his  neighbour's  house  and  steal 
his  goods  ; — he  might  be  a  com- 
mon receiver  of  stolen  goods  ;  for 
these  crimes,  he  might  be  indicted, 
convicted  and  punished,  in  a  court 
of  law  ;  but  yet  he  could  not  be  re- 
moved from  office,  because  the  offence 
was  not  committed  by  him  in  his 
judicial  capacity,  and  because  he 
could  not  be  punished  twice  for  the 
same  offence. 

The  truth  is,  the  framers  of  the 
constitution,  for  many  reasons  which 
influenced  them,  did  not  think  pro- 
per to  place  the  officers  of  government 
in  the  power  of  the  two  branches  of 
the  Legislature,  further  than  the 
tenure  of  their  office, — JNor  did  they 


choose  to  permit  the  tenure  of  their 
offices,  to  depend  upon  the  passions 
or  prejudices  of  jurors. — The  very 
clause  in  the  constitution,  of  itself, 
shews  that  it  was  intended,  the  per- 
sons impeached  and  removed  from 
office,  might  still  be  indicted  and 
punished  for  the  same  offence,  else 
the  provision  would  have  been  not 
only  nugatory,  but  a  reflection  on 
the  enlightened  body  who  framed 
the  constitution  ;  since  no  person 
ever  could  have  dreamed  that  a  con- 
viction on  impeachment  and  a  remo- 
val from  office,  in  consequence,  for 
one  offence,  could  prevent  the  same 
person  from  being  indicted  and  pun- 
ched for  another  and  different  of- 
fence. 

I  shall  now  proceed  in  the  en- 
quiry, for  -what  can  the  President. 
Vice-President,  or  other  civil  offi- 
cers, and  consequently,  for  what 
can  a  judge,  be  impeached  ?  and  I 
shall  contend  that  it  must  be  for  an 
indictable  offence.  The  words  of 
the  Constitution  are,  that  "  they 
shall  be  liable  to  impeachment  for 
treason,  bribery,  or  other  high 
crimes  and  misdemeanors 

There  can  be  no  doubt  but  that 
treason  and  bribery  are  indictable 
offences.  We  have  only  to  enquire 
then,  what  is  meant  by  high  crimes 
and  Misdemeanors."  What  is  the 
true  meaning  of  the  word  '*  crime}" 
It  is  the  breach  of  some  law,  which 
renders  the  person,  who  violates  it, 
liable  to  punishment.  There  can  be 
no  crime  committed  where  no  such, 
law  is  violated.  The  Honorable 
gentleman  to  whom  I  before  alluded, 
has  cited  the  new  edition  of  Jacob's 
Law  Dictionary  ;  let  us  then  look 
into  that  authority  for  the  true  mean- 
ing of  the  word  "  misdemeanor ," 
He  tells  us 

"  MlSDEVESXOR,     OR     MlSBEMEA- 

nour,  a  crime  less  than  Felony.  The 
term  misdemeanour  is  generally  used 
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in  eontradistinction  to  felony,  and 
comprehends  all  indictable  offences, 
which  do  not  amount  to  felony,  as 
Perjury,  Libels,  Conspiracies,  As- 
saults, &>c.  see  4  Comm.  c.  1  p.  5 

"  A  Crime  or  misdemeanour ,  says 
Blackstone,  is  an  act  committed  or 
omitted  in  "violation  of  a  public  law, 
either  forbidding  or  commanding  it. 
This  general  definition  comprehends 
both  crimes  and  misdemeanours, 
"which  properly  speaking  are  mere 
synonymous  terms  ;  though  in  common 
usage,  the  word  crimes  is  made  use  of 
to  denote  such  offences  as  are  of  a 
deeper  and  more  atrocious  dye  ;  while 
smaller  faults,  and  omissions  of  less 
consequence,  are  comprised  under  the 
gentle  name  of  misdemeanours  only. 

"  In  making  the  distinction  between 
public  wrongs  and  private,  between 
crimes  and  misdemeanours,  and,  civil 
injuries,  the  same  author  observes, 
that  public  wrong*,  or  crimes  and 
misdemeanours  are  a  breach  and  vio- 
lation of  the  public  rights  and  duties, 
due  to  the  whole  community,  consi- 
dered as  a  community  in  its  social 
aggregate  capacity."    4  Coram.  5. 

Thus  it  appears,  crimes  and  mis- 
demeanors are  the  violation  of  a 
law,  exposing  the  person  to  punish- 
ment ;  and  are  used  in  contradis- 
tinction to  those  breaches  of  law, 
which  are  mere  private  injuries,  and 
only  entitle  the  injured  to  a  civil 
remedv. 

Blackstone's  Commentaries,  4th 
vol.  page  5  th,  is  cited  by  J  a  col), 
and  is  as  there  stated.  I  shall  not. 
turn  to  it.  Hale,  in  his  pleas  of  the 
Crown,  volume  first,  in  his  Prce- 
nnium,  which  is  not  paged,  speaking 
of  the  division  of  crimes,  says, 

"  Temporal  crimes,  zvhich  are  of- 
fences against  the  Lazvs  of  this 
Realm,  -whether  the  common  law 
OX  acts  of  Parliament,  are  divided 
into  two  general  ranks  or  distributions 


in  respect  to  the  punishments  that  are 
by  Lazv  appointed  for  them,  or  in 
respect  of  their  nature  or  degree  \ 
and  thus  they  may  be  divided  into 
capital  offences,  or  offences  only  cri- 
minal, or  rather,  and  more  properly 
into  felonies  and  misdemeanors.  And 
the  same  distribution  is  to  be  made 
touching  misdemeanors,  namely  they 
are,  such  as  are  so  by  the  common 
law,  or  such  as  are  specially  made 
punishable ,  as  misdemeanors  by  acts  of 
Parliament." 

Thus  then  it  appears,  that  crimes 
and  misdemeanors  are  generally 
used  as  synonymous  expressions, 
except  that  "  crimes"  is  a  word 
frequently  used  for  higher  offences. 
But  while  I  contend  that  a  Judge 
cannot  be  impeached  except  for  a 
crime  or  misdemeanor,  I  also  con- 
tend that  there  are  many  crimes  and 
misdemeanors  for  which  a  judge 
ought  not  to  be  impeached,  unless 
immediately  relating  to  his  judicial 
conduct.  Let  us  suppose  a  judge, 
provoked  by  insolence,  should  strike 
a  person  ;  This  certainly  would  be 
an  indictable,  but  not  an  impeach- 
able offence.  The  offence  for  which 
a  judge  is  liable  to  impeachment, 
must  no*  only  be  a  crime  or  misde- 
meanor but  a  high  crime  or  misde- 
meanor. The  word  "  crime"  as 
distinguished  from  misdemeanor,  is 
applied  to  offences  of  a  more  aggra- 
vated nature, the  word  "high,"  there- 
fore, must  certainly  equally  apply 
to  misdemeanors  as  to  crimes. 
Nay,  Sir,  1  am  ready  to  go  further, 
and  say,  there  may  be  instances  of 
very  high  crimes  and  misdemeanors, 
for  which  an  officer  ought  not  to  be 
impeached,  and  removed  from  of- 
fice ;  the  crimes  ought  to  be  such  as 
relate  to  his  office,  or  which  tend  to 
cover  the  person,  who  committed 
them,  with  turpitude  and  infamy  ; 
such  as  shew  there  can  be  no  depen- 
dence oil  that  integrity  and  honor 
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which  will  secure  the  performance 
of  his  official  duties. 

But  we  have  been  told,  and  the 
authority  of  the  State  of  Pennsylva- 
nia has  been  cited,  by  one  honorable 
manager  (Mr.  Rodney)  in  support 
of  the  position  that  a  judge  may  be 
impeached,  convicted,  and  removed 
from  office,  for  that,  which  is  not 
indictable  ;  for  that  which  is  not  a 
violation  of  any  law. 

What,  Sir,  can  a  judge  be  im- 
peached and  deprived  of  office,  when 
he  has  done  nothing  which  the  laws 
of  his  country  prohibited  ?  Is  not 
deprivation  of  office  a  punishment  ? 
Can  there  be  punishment  indicted 
where  there  is  no  crime  ?  Suppose 
the  House  cf  Representatives  to  im- 
peach, for  conduct  not  criminal,  the 
Senate  to  convict,  doth  that  change 
the  law  }  No,  the  law  can  only  be 
changed  by  a  bill  brought  forward 
by  one  House  in  a  certain  manner, 
assented  to  by  the  other,  and  ap- 
proved by  the  President. — Impeach- 
ment and  conviction  cannot  change 
the  law,  and  make  that  punishable 
which  was  not  before  criminal. 

It  is  true,  it  often  happens  that 
the  good  of  the  community,  requires 
that  laws  should  be  passed,  making 
criminal  and  exposing  to  punish- 
ment, cond,uct,  which  antecedently 
was  not  punishable  ;  but  even  in 
those  cases,  government  has  no  pow- 
er to  punish  acts  antecedently  done  ; 
it  can  only  punish  those  acts  done 
after  the  enaction  of  the  law.  The 
constitution  has  declared,  "  no  ex 
post  facto  law  shall  be  passed." 

Should  such  a  principle  be  once 
admitted  or  adopted,  could  the  offi- 
cers of  government  ever  know  how  to 
proceed  ? — Admit  that  the  House  of 
Representatives  have  a  right  to  im- 
peach, for  acts  which  are  not  con- 
trary to  law  and  that  thereon  the 
Senate  may  convict,  and  the  officer 
be  removed,  you  leave  your  judges, 
and   all   your  other   officers  at   the 


mercy  of  the  prevailing  party.  You 
will  place  them  much  in  the  unhap- 
py situation  as  were  the  people  of 
England,  during  the  contest  between 
the  white  and  red  roses,  while  the 
doctrine  of  constructive  treasons  pre- 
vailed. They  must  be  the  tools  or 
the  victims  of  the  victorious  party. 

I  speak  not,  Sir,  with  a  view  to 
censure  the  principles  or  the  conduct 
of  any  party,  which  hath  prevailed 
in  the  United  States  since  our  revo- 
lution, but  I  wish  to  bring  home  to 
your  feelings,  what  may  happen  at 
a  future  time.  In  republican  go- 
vernments there  ever  have  been, — 
there  ever  will  be,  a  conflict  of  par- 
ties. Must  ait  officer,  for  instance 
a  judge,  ever  be  in  favour  of  the 
ruling  party,  whether  wrong  or 
right  ?  or,  looking  forward  to  the 
triumph  of  the  minority,  must  he, 
however  improper  their  views,  act 
with  them  ?  Neither  the  one  conduct 
or  the  other  is  to  be  supposed  but 
from  a  total  dereliction  of  principle. 
Shall  then  a  judge,  by  honestly  per- 
forming his  duty,  and  very  possibly 
thereby  offending  both  parties,  be 
made  the  victim  of  the  one  or  the 
other  or  perhaps  of  each,  as  they 
have  power  ?  No,  Sir,  I  conceive 
that  a  judge  should  always  consider 
himself  safe  while  he  violates  no 
law,  while  he  conscientiously  dis- 
charges his  duty,  "whomever  he  may 
displease  thereby. 

But  an  honorable  manager  (Mr. 
Campbell)  hath  read  to  us  an  aui 
thority  to  prove,  that  a  judge  cannot 
in  England  be  proceeded  against  by 
indictment  for  violation  of  his  offi- 
cial duties  but  only  in  Parliament, 
or  by  impeachment  ;  his  authority 
was  the  new  edition  of  Jacob's  law 
dictionary  ;  Let  me  be  indulged 
with  reading  to  this  honorable  court 
the  case  from  12  Coke,  the  case  of 
Floyd  and  Barker,  to  which  Jacob 
refers,  and  it  will  be  found  that  the 
reasons  there  assigned  however  cor- 
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rect  they  might  be  as  to  judges  in 
England,  can  have  no  possible  appli- 
cation to  the  judges  of  the  United 
States  ;  [Here  Mr.  Martin  read  the 
following  part  of  the  third  resolution 
in  that  case  ;   to  wit  :] 

"  It  was  resolved  that  the  said 
Barker  who  was  judge  of  assise,  and 
gave  judgement  on  the  verdict  upon 
the  said  IV.  P.  and  the  sheriff  who 
did  execute  him  according  to  the  said 
judgement,  nor  the  justices  of  peace 
who  did  examine  the  offender,  and 
the  witnesses  for  proof  of  the  murder 
before  the  judgement,  were  not  to  be 
drawn  in  question,  in  the  Star-cham- 
ber, for  any  conspiracy  ;  nor  any 
witness,  nor  any  other  person  ought  to 
be  charged  with  any  conspiracy  in 
the  Star-chamber,  or  elsewhere,  when 
the  party  indicted  is  convicted  or 
attaint  of  murder  or  felony  and  al- 
though the  offender  upon  the  indict- 
ment ivas  acquitted,  yet  the  judge,  be 
judge  of  assise,  or  a  justice  of  peace, 
■  or  any  other  judge  by  commission  and 
of  record,  and  sw>crn  to  do  justice, 
cannot  be  charged  for  conspiracy  for 
that  which  he  did  ope7rfy  in  court  as 
judge  or  justice  of  peace  :  and  the 
law  will  not  admit  any  proof  against 
this  vehement  and  violent  presump- 
tion of  la%v,  that  a  justice  sworn  to 
do  justice,  will  do  h  justice,  but  if  he 
hath  c'jurpired  before,  out  of  court , 
this  is  exlm-judicial,  but  due  exami- 
nation of  causes  out  of  the  court,  and 
inquiring  by  testimony,  and  similar, 
is  not  any  conspiracy,  for  this  he 
ought  to  do  ;  but  subornation  of  wit- 
nesses, and  false  and  malicious  prose- 
cutors, out  of  court,  to  such  whom  he 
knows  will  be  iudictors,  to  find  any 
guilty,  &>c.  amounts  to  an  unlawful 
conspiracy. 

"  And  as  a  judge  shall  not  be 
drawn  in  question  in  the  cases  afore- 
said, at  the  suit  of  the  parties,  no 
more  shall  he  be  charged  in  the  said 
cases  before  any  other  judge  at  the 
suit  of  the  King, 


'**  And  the  reason  and  cause  why  a. 
judge,  for  any  thing  done  by  him  as 
judge,  by  the  authority  which  the 
king  ( concerning  his  justice  J  shall 
not  be  drawn  in  question  bejjre  any 
other  judge,  for  any  surmise  of  cor- 
ruption, except  before  the  king  him- 
self, is  for  this  ;  the  king  himself 
is  de  jure  to  daiver  justice  to  all  his 
subjects  ;  and  for  this,  that  he  him- 
self cannot  do  it  to  all  persons,  he 
delegates  his  powef  to  his  judges,  who 
have  the  custody  and  guard  of  the 
King's  oath, 

"  And  forasmuch,  as  this  concerns 
the  honor  and  conscience  of  the  kings, 
there  is  great  reason  that  the  king 
himself  shall  take  account  of  it,  and 
no  other.'''' 

But,  even  in  England  it  has  been 
solemnly  determined,  that  judges 
may  be  proceeded  against  by  indict- 
ment for  the  violation  of  the  laws  in 
their  official  conduct,  for  which  I 
refer  this  honorable  court  to  Viner's 
abridgment,  14th  vol.  page  579  (F) 
pi.  3  and  in  notes,  where  he  says, 

"  A  justice  cannot  rase  a  record, 
nor  imbesil  it,  nor  file  an  indictment 
which  is  not  found,  nor  give  judg- 
ment of  death  where  the  law  does  not 
give  it,  but  if  he  doth  this  it  is  mis- 
prison and  he  shall  lose  his  office, 
and  shall  make  fine  for  misprison." 
In  the  note  "  Brooke,  Corone  pi. 
173  cites  g  R.  3.  <J,  10.  S.  C.  and 
P,  and  that  he  shall  be  indicted,  and 
arraigned." 

And  to  Hawkin's  pleas  of  the 
crown,  vol.  1st,  chapter  0*9,  F.  6. 
where  that  author  tells  us 

"  It  is  said,  that  at  common  law, 
bribery  in  a  judge,  in  relation  to  a 
cause  depending  before  him,  was 
looked  upon  as  an  offence  of  so  heinous 
a  nature,  that  it  was  sometimes  punished 
as  high  treasQns  before  the  %bth  Ed;< 
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\W.  and  at  this  day  it  certainly  is  a  as  being  imperative.      For  in  a  re- 

•very   high   offence,    and  punishable,  cent  instance,   where  he  did  receive 

not   only   with   the  forfeiture   of  the  such  address,    instead  of  admitting 

offenders   office   of  justice,   but   also  the  construction  to  be,   as  was  con- 

ivith   fine   and    imprisonment,   &>c."  tended,   "you  must"  he  determined 

Hawkins,  1st  vol.  cap.  69  6.  it  to   be  "  I  will  not,"  and   I   have 

had    the    pleasure    of    seeing    that 

Mr.  President,  the  principle  I  judge,  sometime  since  that  t ran sac- 
have  endeavoured  to  establish,  is,  tion,  on  the  bench  with  his  brethren 
that  no  judge  or  other  officer  can,  dispensing  justice.  I  again  repeat 
under  tne  constitution  of  the  United  that  as  the  framers  of  the  constitu- 
Staies,  be  removed  from  office  but  tion  of  the  United  States,  did  not 
by  impeachment  and  for  the  vio-  insert  in  their  constitution  such 
lation  of  some  tazv,  which  violation  clause  as  is  inserted  in  the  constitu- 
must  be,  not  simply  a  crime  or  mis-  tion  of  Pennsylvania,  it  is  the 
demeanor,  but  a  high  crime  or  mis-  strongest  proof,  that  they  did  not 
demeanor.  mean  a  judge  or  other  officer,  should 

But  an  honorable  manager  (Mr.  be  displaced  by  an  address  of  any 
Rodney)  who  has  this  morning  re-  portion  of  the  legislature,  but  only 
ferred  to  some  authorities,  as  to  according  to  the  constitutional  pro- 
other  parts  of  the  case,  has  also  con-  visions. 

tested  the  correctness  of  the  afore-  The  same  gentleman  (Mr.  Rod- 
going  principle,  and  has  introduced  ney)  has  told  us,  that  the  tenure  by 
the  constitution  of  the  State  of  which  a  judge  holds  his  office,  is 
Pennsylvania,  by  which  he  hath  good  behaviour,  therefore  that  he  is 
told  us,  a  judge  may  by  the  go-  removable  for  misbehaviour  ;  and 
vernor  be  removed  from  office,  with-  further,  that  misbehaviour  and  mis- 
out  the  commission  of  any  offence,  demeanor  are  synonymous  and,  co- 
upon the  vote  of  two  thirds  of  the  extensive.  Here  I  perfectly  agree 
two  Houses  for  his  removal;  not-  with  the  honourable  gentleman,  and 
withstanding  that  constitution  hath  join  issue  with  him.  Misbehaviour 
a  similar  provision  for  removal  by  and  misdemeanor  are  words  equally 
impeachment  as  hath  the  constitu-  extensive  and  correlative  ;  to  misbe- 
tion  of  the  United  States.  To  this  have  or  to  misdemean  is  precisely 
I  answer,  as  we  have  no  such  provi-  the  same  ;  and,  as  I  have  shewn  that 
skn  in  the  constitution  of  the  Uni-  to  misdemean,  or,  in  other  words  to 
ted  States,  the  reverse  is  to  be  in-  be  guilty  of  a  misdemeanor,  is  a  vi- 
fcrred,  to  wit,  that  the  people  of  the  olation  of  some  law  punishable,  so 
United  States,  from  whom  the  con-  of  course,  misbehaviour  must  be  the 
stitution  emanated,  did  not  intend  violation  of  a  similar  law. 
their  judges  should  be  removed,  The  same  honourable  gentleman 
however  obnoxious  they  might  be  to  has  mentioned  the  impeachment  and 
any  part,  or  to  the  whole,  of  the  conviction  of  ."Judge  Addison,  and 
legislature,  unless  they  were  guilty  hath  told  us  that  he  was  not  im- 
of  some  high  crime  or  misdemeanor,  peached  for  the  breach  of  any  law, 
and  then  only  by  impeachment.  It  but  only  for  rude  or  unpolite  con- 
is  also  well  known,  that  the  govern-  duct  to  his  brother  judge  ;— that 
or  of  Pennsylvania,  hath  not  consi-  this  objection  was  made  with  much 
dered  those  words  in  the  constitu-  energy  on  his  defence,  but  that  the 
tion  of  that  State  "  that  he  may  re-  Senate  were  convinced  by  the  great 
move  the  judges  on  such  address,"  talents  and  eloquence  of  Mr.  Dallas, 
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and  some  other  Gentleman,  that  the 
objection  was  groundless,  they 
therefore  convicted  and  removed  him. 
I  have  not  here  the  proceedings 
against  Judge  Addison,  and  there- 
fore it  is  possible  the  Senate  of  Penn- 
sylvania erected  themselves  into  a 
court  of  honour  to  punish  what  they 
might  consider  breaches  of  polite-, 
ness  ;  but  doth  this  honourable 
court  sit  here  to  take  its  precedents 
from  the  state  of  Pennsylvania  or  any 
other  state,  however  respectable  ?  I 
should  rather  hope  that  this  honour- 
able court  should  furnish  precedents, 
which  might  be  respected  and  adop- 
ted by  the  different  states.  I  would 
also  as"k,  when  was  that  precedent 
established  ?  was  it  not  at  a  time 
when  there  is  too  much  reason  to 
believe  that  the  warmth  and  violence 
of  party  had  more  influence  in  it 
than  justice  ;  and,  that  the  senate  of 
Pennsylvania  overleaped  their  con- 
stitutional limits  ?  but  if  we  are  to 
go  to  Pennsylvania  for  a  precedent, 
wriy  should  we  not  be  guided  by 
that,  which  the  same  state  has  so 
recently  given  us  in  a  trial  in  which 
that  gentleman  bore  so  conspicuous 
a  part  ?  a  precedent  of  acquittal ; 
a  precedent,  which  we  are  perfectly 
willing  should  be  adopted,  and 
which  we  trust  will  be  adopted  on 
the  present  occasion. 

My  observations  thus  far  have 
been  principally  with  a  view  to  es- 
tablish the  true  construction  of  our 
constitution,  as  relates  to  the  doc- 
trine of  impeachment.  I,  now, 
Mr.  President,  will  proceed  to  the 
particular  case  before  this  honoura- 
ble court,  and  in  the  first  place  I 
agree  with  the  honourable  managers, 
that  there  is  a  manifest  difference 
even  between  the  credibility  of  wit- 
nesses, and  the  credibility  of  testi- 
mony, for  I  admit,  if  witness- 
es are  equally  credible  and  some 
swear  that  words  were  uttered,  or 
acts  were  done  ;  and  others  that  they 


did  not  hear  the  words,  or  that  they 
did  not  see  the  acts  done,  the  pre- 
sumption is  certainly  in  favor  of  the 
positive,  and  against  the  negative 
testimony.  But  this  must  be  ad- 
mitted with  considerable  restrictions. 

If,  immediately  after  a  transac- 
tion, there  is  a  full  and  clear  memo- 
ry of  the  words  spoken,  or  the  acts 
done,  there  is  great  reason  to  credit 
the  testimony;  but  even  in  that  case, 
if  there  are  a  number  of  persons  equal- 
ly respectable,  having  equal  opportu- 
nity to  hear  and  see,  and  who  were 
attentive  to  what  took  place,  and 
none  of  them  heard  or  saw,  what  is 
testified  by  a  single  witness,  there 
would  be  great  reason  to  suspect  the 
affirmative  witness  to  be  mistaken  ; 
more  so  if  the  transactions  had  hap- 
pened for  some  years  antecedent  to 
the  examination. 

But,  as  to  Heath,  we  do  not  con- 
tradict him  merely  by  negative  tes- 
mony  ;  we  contradict  him  by  a  series 
of  positive  facts  which  my  honoura- 
ble colleague  (Mr.  Key)  has  detailed, 
proved  by  characters,  whose  •veraci- 
ty cannot  be  doubted,  which  positive 
facts  incontestibly  shew  that  what 
he  swore  never  could  have  taken 
place  :  And,  here  again,  permit  me, 
Sir,  to  make  a  further  observation  ; 
that,  where  a  person  is  charged  cri- 
minally for  words  he  is  supposed  to 
have  uttered,  those  words  ought  to 
be  proved  with  precision.  Every 
witness  on  this  occasion,  who  have 
been  examined  as  to  expressions  used 
by  my  honourable  client,  either  on 
the  one  or  other  charge,  which  are 
held  as  exceptionable,  declares  he 
cannot  pretend  to  recollect  the  ex- 
press words  uttered  by  the  judge, 
but  only  to  slate  what  at  this  dis- 
tance of  time,  he  can  consider  the 
amount  of  what  was  said.  Nay, 
Messrs.  Lewis  and  Dallas  declare 
further,  that  they  cannot  pretend  to 
say  with  accuracy,  what  part  of  the 
conversation,  of  which  they  givetes- 
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timony,  took  place  on  the  first  or  the   hearers,   and  too   often  from  a 

the  second  day,   or    in    what  order,  motive  truly   criminal.      And  there- 

Such    kind  of  testimony,    therefore,  fore    I  choose  to  adhere  to  ihe  ride 

pught  to  be  received  with  great  cau-  -which  hath  been  laid  down  on  more 


tion,    and    not  to    be  considered    as  occasions  than  one  since  the  revolutio 

conclusive.     On  this  subject  I    will  that  loose  zvords  to  any  act  or  design 

trouble  this  honourable  court  with  a  are  not  overt-acts  of  treason.     Fort. 

passage  from   M'Nalfy's  treatise  on  200. 

evidence,  page  518.  "  Keyling  says,  I  see  no  difference 

between  words  reduced  into  -writing 

'*  It  is  no  evidence  in  a  criminal  and  words  spoken.      Fort er  answers, 

ease,   that  the  defendent  said  so  and  the  difference  appeareth  to  me  to   be 

so,   or  in  other  words    to  the  like  ef-  very  great,  and  lieth   here.       Sedl- 

feet,   because  the  court  must  knozv  the  tious  iv'rifings  are  permanent  things, 

very  -words   to  judge  of  their  force  and  if  published,  they  scatter  the  poi- 

and  effect,  2  Hawk.  ca.  46.  son  far  and  -wide.      They  are  acts  of 

*'  And  the  reason  of  this  rule  is,  deliberation  capable  of  sat i factory 
that  of  words  spoken,  their  can  be  no  proof,  and  not  ordinarily  liabte  to 
tenor,  that  is  transcript,  for  there  is  misconstruction  ;  at  least  they  are 
no  original  to  compare  them  with,  as  submitted  to  the  judgment  of  the 
there  is  of  words  written  :  and  court,  naked  and  undisguised  as  they 
though  there  have  been  attempts  to  come  out  of  the  author's  hands, 
plead  a  tenor  of  -words  spoken,  it  has  JFords  are  transient  and  fleeting  as 
never  been  allowed.  And  therefore  the  -wind,  the  poison  they  scatter  is  at 
if  a  plaintiff  declares  for  words  spo-  the  worst  confined  to  the  narrow  cir- 
ken  a  variance,  in  the  omission  or  addi-  cle  of  a  few  hearers  :  they  are  fre- 
tion  of  a  -word,  is  not  material,  and  it  quently  the  effect  of  sudden  transport, 
is  sufficient,  if  so  many  of  the  words  easily  misunderstood  and  often  mis- 
be  proved  and  found  as  are  in  than-  repeated.  Keyling  13.  Fort.  200. 
selves  actionable.  12.  Vin.abr.  68.  "  The  suppression  of  a  -word  ot 
pi.  46\  syllable  may  change  the  seme  ;    so  the 

"  So  in  Hussey  v.  Cooke,  Easter,  change  of  an   emphasis.      So   words 

IS.     Jac.  1.     in    the   Star-chamber,  spoken  in  exclamation,   conveying  by 

The  court  held,  that  if  a  -witness  de-  sound  and  gesture  surprise  and   ab~ 

pose  that  a  defendant  did  persuade  a  horrence,  may  be  represented  in  evi- 

juror  to  appear  and  do  him  reason-  dence  as  spoken  blasphemously  or  seal* 

able  favour,  or  words  to  the  like  effect,  tiously." 
this  is  no  sufficient  proof  in  criminals, 

because  the  court  must  knozv  the  very  Sir,    Michael    Foster,    a    judge 

zvords   to  judge   of  their  force   and  whose  worth  has  seldom  been  equal- 

effect.    Hob.  294.  Fort.  200.   1  Hale  led,    perhaps    never    surpassed,    and 

p.  (7.  Ill  Rel.  14.  who  has  so   correctly  observed  that 

"  Hale,   Coke,   and  Forter,  fully  a  popular  judge,  that  is,  one  who  in 

justify  the  principle  of  this  rule.     For-  his  decisions  seeks  after   popularity, 

ter  says,  as  to  mere  words  supposed  to  was   one   of  the  most  contemptible 

be    treasonable,    they    differ  widely  beings  in  the  world,   is  referred  to 

from  writings  in  point  of  real  malig-  as  an  authority. 
■nity,  and  proper  evidence.     They  are        This    principle    equally    applies, 

always  liable  to  great  misconstruction  where  a  person  is  charged  criminally 

frsm  the  ignorance  or  inattention  of  on  account;  ef  words  spoken,  whether 
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the  offence  is  supposed  to  be  trea- 
son, or  only  misdemeanor  ;  the  case 
referred  to  in  Hobart,  page  294,  is  an 
authority  in  point  ; — it  is  true,  this 
case  was  determined  in  the  Star  cham- 
ber, but  being  determined  in  favor  of 
the  person  accused,  it  becomes  an 
higher  authority — Star  chamber  ca- 
ses are  only  complained  of  on  ac- 
count of  their  oppression. 

I  will  now,  Mr.  President,  pro- 
ceed to  consider  the  conduct  of  my 
honourable  client  on  the  trial  of 
Fries,  and  to  examine  the  law  upon 
that  case,  and  of  course  to  investigate 
the  rights  of  judges,  in  criminal  ca- 
ses, as  well  as  the  rights  of  attor- 
nies.  I  do  not  mean  to  go  minutely 
into  the  testimony,  which  has  been 
given  in  that  case:  but,  taking  it 
up  on  that  given  by  Messrs.  Lewis 
and  Dallas,  to  examine  whether  the 
court  is  to  controul  the  counsel,  or 
to  be  mere  cyphers,  destitute  of  au- 
thority to  restrain  and  keep  within 
bounds  the  lawyers  when  acting  im- 
properly. The  whole  of  the  prac- 
tice, of  which  I  have  heard,  during 
this  trial,  as  being  usual  in  the 
courts  of  Pennsylvania  and  Virginia, 
hath  been  to  me,  at  least,  as  novel  as 
the  conduct  of  Judge  Chase  appears 
to  have  been  to  the  honourable  ma- 
nagers. /,  Sir,  have  always  con- 
sidered it  the  province  of  the  court 
in  the  course  of  a  trial,  in  all  cases, 
whether  civil  or  criminal,  to  declare 
what  is  the  law.  This  right  is  ad- 
mitted in  civil  cases,  but,  it  seems, 
is  denied  in  criminal.  And  there- 
fore, it  is  contended,  that  in  crimi- 
nal cases,  counsel  have  a  right  to 
address  the  jury  upon  the  law,  and 
to  urge  them  to  determine  the  law 
in  contradiction  to  the  decision  of 
the  court.  How  doth  the  jury  ac- 
quire the  power  of  deciding  the  law 
in  any  case  ?  Because,  upon  the  ge- 
neral issue,  having  a  right  to  give 


a  general   verdict,    which    involves 
both  law  and  fact,  the  jury  inciden- 
tally have    the  power  to  decide   the 
law.     But  this  doth   not   authorize 
them  to  give  a  verdict   contrary   to 
law.     When  a  case   comes  before  a 
jury,  the  court   informs   them   what 
is  the  law    if  they   believe  the  facts 
given  in  evidence  ;   if  they  do  believe 
the  facts,  they  are  bound  in  duty  to 
decide  according    to   the   law    thus 
explained    to   them   by   the    court. 
The  decision  ought  to  be  the  same  as 
if  the  facts  had  been   found  by  the 
jury  in  a  special  verdict,  and  the  law 
left  to  the  court.     The  jury,    I   ad- 
mit, have  the  povjer  to   decide  the 
law  contrary  to  the  direction  of  the 
court,  but  1  deny  that  they   have  a 
right  to  do  it.     No  person  will  deny 
that  it  is  much  more  proper  for  the 
court  to  decide  the  law  than   that  it 
should  depend  upon  jurors,   who  in 
general    are   ignorant    of    the    law. 
In  civil  cases,  a  jury  sometimes  give 
a  verdict  contrary  to   the  direction 
of  the  court,   but  the  court  correct 
this  abuse  of  power,  by  interposing 
and  granting  a  new    trial,    thereby 
correcting    the   evils     which   would 
result  from  such  abuse. 

Let  us  then  examine  this  question 
as  to  criminal  cases.  Is  it  not  as 
important  to  society,  that  there 
should  be  uniform  and  fixed  princi- 
ples for  the  decision  in  criminal  as 
in  civil  cases  ?  Would  it  not  be 
highly  improper  that  one  man  should 
be  convicted  for  a  crime,  and  anoth- 
er who  had  committed  the  same,  be 
acquitted,  merely  from  the  passions, 
prejudices  or  ignorance  of  jurors, 
influenced  thereby  to  divide  the  law 
differently  in  the  different  cases, 
though  perfectly  similar  in  criminal- 
ity ?  no  person  can  doubt  on  this 
subject. 

Where  then  is  the  difference  be- 
tween civil  and  criminal  cases?  It 
is  not  that  the  jury  have  a  greater 
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right  to  decide  the  law  in  the  last  on  them  ;  I  hope  I  shall  be  indulged 

than  in  the  .first ;  but,  that  having  in  reading  to  them  a  very  respectable 

the  power  to  give  a  general   verdict,  authority  upon  this  subject.     It  will 

which  incidentally  involves  the  law,  be  found  in  Co. Lit.  155,  as  follows: 
they  may  give  a  verdict  contrary  to 

law,  and   contrary   to  the  direction  " The  most  usual  trial  of 'matters  of 

of  the  court  ;  and  the  courts  of  jus-  fact,  is  by  twelve  such  men  ;  for,  ad 

tice,  not  having   in   criminal  cases,  qucestionem  facti  non  respondent  judi- 

through     tenderness,     enforced    the  ces  ;     and  matters  in  law  the  judges 

remedy  of  a  new  trial,   the  abuse  of  ought  to  decide  and  discuss  ;  for,  ad 

power,  thus  practised  in  some  cases  qucestionem  juris  non  respondent  jura- 

oy  juries,    have    been    uncorrected,  tores."      Upon  this  is  the  following 

No  person  can   doubt,  but  that  ju-  note  : 

ries  in  criminal  as  well  as  in  civil  "  This  decant atum,  as  Lord  Chief 
cases  ought  to  give  their  verdict  ac-  Justice  Vaughan  calls  it  on  account 
cording  to  law,  and,  when  ever  they  of  its  frequency  in  the  booh,  about 
do  not,  they  are  answerable  to  their  the  respective  provinces  of  judge  and 
consciences  and  to  their  God,  how-  jury,  hath,  since  Lord  Coke  s  time,  be-' 
ever  they  may  be  exempt  from  hu-  come  the  subject  of  very  heated  con- 
man'punlshment.  troversy  especially  on  prosecutions  for 
The  right  of  the  court  to  decide  State  libels  ;  some  aiming  to  render 
the  law  is  the  same  in  criminal  as  juries  wholly  dependent  on  the  judge 
in  civil  cases.  If  there  is  a  demur-  for  matters  of  law,  and  others  con- 
vex to  an  indictment,  the  court  de-  tending  for  nearly  a  complete  and 
cides  without  the  intervention  of  a  unqualified  independence." 
jury.  If  there  is  a  demurrer  to  evi-  '*  In  respect  to  my  own  ideas  on 
dence,  the  court  decides  the  law— so  this  suject,  says  Mr.  Hargrave,  they 
if  a  special  verdict  is  found,  which  are  at  present  to  this  effect. 
may  de  found  in  a  criminal,  as  well  '*  On  the  one  hand,  as  the  jury 
as  in  a  civil  .suit.  may  as  often  as  they  think  ft,  fnd  a 

The  power  of  the  jury,  as   I   have  general  verdict,  I  therefore  think  it 

before   said,   to    decide  against  law,  unquestionable,  that  they  so  far  may 

doth  not  give  them   the  right,   any  decide  upon  the  law  as  well  as  fact, 

more  than  the  potver  of  a  person  to  such  a  verdict  necessarily  involving 

knock  down  a  man  weaker. than  him-  both.      In  this   I  have  the  authority 

self  gives  him  the  right   so    to  do.  of  Littleton  himself  ,  who  writes,  that 

And  if  juries  in  any  case,  knowingly  if  the  inquest  will  take  upon  them  the 

give  a  verdict  contrary  to   the   law,  knowledge  of  the  law  upon  the  matter, 

instead  of  acting  impartially,  which  they  may  give  their  verdict  generally : 

is    the  duty  of  a  jury,  they  act  with  "  But  on  the  other  hand  I  think  it 

criminal  partiality.  '  seems   clear,    that   questions   of    law 

So  great  is  the  difference  of  senti-  generally  and  more  properly  belong  to 

ment  "between  the  honorable  mana-  the  judges  ;    and  that,  exclusively  of 

gers,and  some  of  the  witnessess,  who  the  fitness   of   having  Hhe    law   ex- 

have  been  examined    in    this    trial,  pounded  by  those  who  are  trained  to 

and  myself,  upon  the  right  of  juries  the  knowledge  of  it  by  long  study  and 

to  decide  the  law  in  criminal  cases,  practice,    this  appears  from  various 

that  in  confirmation  of  my  own  sen-  considerations. 

timents,  and  to  convince  this  honor-  ••  1st.     If  the  parties  litigating, 

able  court  I  do  not  wish  to  impose  up-  agree  in  their  facts,  the  cause  ccm 
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never  go  to  a  jury,  but  is  tried  on  a  they  were  in  danger  of  an  attaint* 
demurrer;  it  being  a  rule,  and  I  be-  6th.  If  the  jury  jind  the  fads 
lieve  without  exception,  that  issues  in  specially,  and  add  their  conclusion  as 
law  are  ever  determined  by  thejudg-  to  the  law,  it  is  not  binding  on  judg- 
es, and  only  issues  of  fact  are  tried  es,  but  they  have  a  right  to  confront 
by  a  jury .  the  verdict,  and  declare  the.  law  as 

"  Qd.      Even     when    an    issue    in     they  conceive  it  to  be. 
fact  is  joined,  and  comes  before  a  jury         1th.      The  courts  have  long  excr- 
for  trial,  either  party,  by  demurring     cised  the  power  of  granting  new  tri- 
to  evidence,  which  includes  an  admis-     als  in  c'wil  cases  where  the  jury  jind 
sion  of  the  fact  to  which  the  evidence     against  that,  which  the  judge  trying 
applies,  may  so  far  draw  the  cause     the  cause,  or  the  court  at  large,  holds 
from  the  cognizance  of  the  jury,  for     to  be  law  ;    or  where  the  jury  find  a 
in   that  case  the  law  is  reserved  for     general  verdict,  and  the   court  con- 
the  decision  of  the  court  from  which     ceives  that  on  account  of  dijficulty  of 
the  issue  of  the  fact   comes,   and  the     law  there  ought  to  have   been  a   spe- 
jury  is  either  discharged  or  at  the  ut-     cial  one.      Though  too  in  criminal  and 
most,  only  ascertains  the  damages.  penal  cases,  the  judges  do  not  claim 

"3d.  The  jury  is  supposed  to  be  such  a  discretion  against  persons 
so  inadequate  to  finding  out  the  law,  acquitted,  the  reason  I  presume  is  in 
that  it  is  incumbent  upon  the  judge  respect  of  the  rule  that  nemo  bis  puni- 
ivho  presides  at  the  trial,  to  inform  tur  aut  vexatur  pro  eodem  dilecto,  or 
them  what  the  lavj  is;  and,  as  a  the  hardship  "which  would  arise  from 
check  to  the  judge  in  the  discharge  of  allowing  a  person  to  be  put  twice  in 
this  duty,  either  party  may,  under  the  jeopardy  for  one  offence,  and  if  this 
statute  of  /Westminster,  thec2d.  C.  31,  be  so,  it  only  shews  that  on  that  ac- 
make  his  exception  in  writing  to  the  count,  an  exception  is  made  to  a  gene- 
judges  direct  i/)i,  and  inforcc  its  being  ral  rule.  Upon  the  whole,  as  my 
made  a  part  of  the  record,  so  as  of-  viind  is  affected  with  this  interesting 
terwards  to  found  error  upon  it.  subject ,  the  result  is,  that  the  imme* 

4th.      The  jury  is  ever  at  liberty  to     diafe  and  direct  right  of  deciding  up- 
give  a.  special  verdict,    the  nature  of    on  questions  of  law,  is  entrv.s'ed   o  the 
which  is  to  find  the  fact  at  large,  and    judges  ;  that  in  a  Jury  i  'is  Ohly  inci- 
leave    the  conclusion   of  law    to    the_     dental;   that  in  the  exercise  of  > his  in- 
judjes   of  the  court  from  which  the     cidental  right  the  latter  are  not  only 
issue  comes.      Formerly  indeed  it  was    placed    under  the  superin  endence  of 
doubted,  whether  in  certain  cares   in     the  former,   but  are  in  some   degree 
which  the  issue  vjas  of  a  very  limited     controllable  by  them  ;   and  therefore, 
and  restrained  kind,  the  jury  was  not     that    in    all  points    of  laze,    arising 
bound   to    find   a    general    verdict,      on  a  trial,  juries  ought  to  shew  the 
But    the    contrary    was    settled    in     most  respectful  deference  to  the  advice 
Dowman's  case,  9.  Coke,  11.  b.   and     and  recommendation   of  judges.     In 
the  rule  now  holds  both  in  criminal    favor  of  this  conclusion,  the  conduct 
and  civil  c ises  without  exception.  of  juries  bears  ample  testimony  ;    for 

5th.  fVhilst  attaints,  which  still  to  their  honor  it  should  be  remember  ed, 
subsist  in  law  were  in  use,  it  was  ha,%-  thai  the  examples  of  their  resisting  the 
ardous  in  a  jury  to  jind  a  general  advice  of  a  judge,  in  points  of  law, 
"verdict  where  the  case  was  doubtful,  are  rare,  except  where  they  have  been 
and  they  were  apprized  of  it  by  the  provoked  into  such  an  opposition  by 
judges,  because  if  'they  mistook  the  law,     the  grossness  of  his  own  misconduct, 
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or  betrayed  into  an  unjust  suspicion  of 
his  integrity  by  the  misrepresentations 
and  ill  practices  of  others.     In  civil 
cases,  particularly  where  the  title  to 
real  property  is  in  question,  juries  al- 
most universally  find  a  special  verdct 
as  often  as  the  judge  recommends  their 
so   do:ng;  and,   though    in    criminal 
cases  special  verdicts  are  not  frequent, 
it  is  not  from  any  averseness  to   them 
in  juries,     but  from    the    nature   of 
crminal  causes,  which  generally  de- 
pend more  upon  the  evidence  of  facts 
than  any    difficulty  of  law,     IS  oris 
it  aiiy  small  mert  in   this  arrange- 
ment, that  in  consequence  of  it,  every 
person  accused  of  a  evil  crime,  is  en- 
ah 'yd    by    the    general  piea    of  not 
guilty,  to  have  the  benefit  of  a  trial, 
in  which  the  fudge   and  jury   are  a 
check  upon  each  other  ;   and  that  this 
benefit  may  be  always  enjoyed,  except 
in  such  small  offences  as  "are   left  to 
the  summary  jurisdiction  of  a  justice 
of  the  peace,  which  exception,  from  the 
necessity  of  the  times,  is  continually 
increasing,  but  •which  however  can  nit 
be  too  cautiously  extended  to  new  ob- 
jects.    Thus  considered,   the  distinc- 
tion between  the  ojlice  of  judge  and 
jury  seems  to  claim  our  utmost  respect. 
May  this  wise  distribution   of  power 
between    the    two,    long    continue  to 
flourish,  unspotted  either  by  the  proud 
encroachments  of  ill  designing  judges, 
or  the  wild  presumption  of  licentious 
juries." 

In  this  prayer  1  most  cordially 
join,  and  with  the  learned  commen- 
tator, hope  that  this  wise  distribution 
of  power  may  long  continue  to  flou- 
rish unimpaired  either  by  the  proud 
encroachments  of  ill -designing 
judges,  or  the  wild  presumption  of 
licentious  jurors.  Such  as  I  have 
here  stated,  I  consider  the  principles 
of  the  English  law,  and  to  these 
principles  I  cheerfully  subscribe. 

But  the  principles  adopted  on  this 


impeachment,   and  advoeated,  as  I 
understand,  by  the  honourable    Ma- 
nagers, appear  to  me  to  have  a  direct 
tendency  to  break  down  every  barrier 
between    the  province  of  the   court 
and  the  jury,   giving  every  thing  to 
the   latter   and  nothing  to    the  for- 
mer, and  so  far  from   placing  them 
or   the  counsel  under  the  direction 
and  controul  of  the  court,   prohibit 
the  court  from  restraining  either  the 
jury  or  the  counsel,  under   the  dan- 
ger of  impeachment.      I  differ  with 
them.     If  in  any    case    the  law   is 
known  to  be  settled  by  a  uniformity 
of  decisions,   a  court  of  justice  de- 
grades  itself  if  it  permits  counsel   to 
take  up  their  time  in  arguing  against 
it ;   If  the  question  is  not  considered 
as   fully    settled,    counsel    certainly 
ought  to  be  heard,   but  it  is  to   the 
court  they  ought  to  address  them- 
selves.   In  England  the  first  lawyers 
who    have    ever    existed,   have   not 
thought  themselves  degraded  by  ar- 
guing the   law  in  criminal   as  well 
as  in   civil  cases,    before  the  court. 
If  counsel  should  attempt  to  impose 
on  the  jury  what  is  not  law,  is  the 
court  to  sit  tamely  by,  and  suffer  them 
to  proceed  ?  Such  has  not  been  the 
practice  in  the  courts  which  I  have 
attended.      Where  the  law  is  known 
to  be  settled,  or  where,   upon  appli- 
cation to  the  court,  a  determination 
is  given,  the  counsel  must  go   before 
the  jury  upon  the   fact,  and  endea- 
vour to    distinguish    his   case,    and 
shew  that  it  doth    not  come  within 
the  law   as    established  ;    or  should 
counsel  attempt  to  state  any  thing 
to  the  jury,    which  appears  designed 
to   controvert    the   law  as  declared, 
they  are  immediately  stopped  by  the 
court,  and  to  persist  would  be   con- 
sidered highly  indecorous,  nor  would 
the  court  permit  it  to  be  done.     Tn 
Maryland  the  lawyers  do   not  claim 
as  a  constitutional   right,  to  mislead 
and  deceive  the  judges,  much  lesst 
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to  mislead  and  deceive  the  jurors,  must  know  it  may  render  him  hate- 
free  from  any  controul  of  the  court,  ful  to  the  minority,  who  in  course 

But  it  has  been  said  that  Juries  of  events,  may  get  the  power  in  their 
are  most  proper  to  decide  the  law  in  hands.  If  he  endeavours  to  iugrati- 
criminal  cases,  thereby  to  prevent  ate  himself  with  the  minority,  he 
a  criminal  from  being  borne  down  exposes  himself  to  the  displeasure  of 
and  oppressed  by  the  weight  of  the  the  ruling  majority.  It  is  the  <d\ 
prosecuting  power.  What  case  can  of  a  judge  to  enforce  the  laws,  •while 
arise  in  the  country,  to  which  this  they  exist,  however  unpopular  tliose 
argument  can  apply?  In  England,  laws  may  be  to  any  portion  of  the 
before  the  revolution,  while  judges  community.  If  he  enforces  such 
were  dependant  on  the  crown,  if  also  laws,  he  will  gain  the  approbation 
wicked  and  corrupt,  there  might,  of  one  party,  but  he  will  as  certain- 
where government  was  interested,  be  ly  be  disapproved  by  the  other, 
some  such  cases.  But  is  our  situa-  Would  you  then  wish  that  your 
tion  to  be  compared  to  that  of  Eng-  judges  should  be  exposed  to  be  re- 
land,  at  that  time?  Jf  so,  it  was  not  moved  from  office  because,  by  the 
worth  while  for  us  to  have  taken  up-  most  honest  conduct,  they  had  dis- 
on  ourselves  the  risques  of  the  late  pleased  one  party  or  the  other,  and 
revolution  to  have  changed  our  gov-  leave  them  at  the  mercy  of  those  who 
eminent.  should  from  time  to  time,   hold  the 

Is  there  any  thing  to  induce  judg-  power  of  government  in   their  own 

es   to   oppress  any    individual    even  hands?  No,  it  is  the  sacred  indepen- 

though    offensive     to     government,  deuce   of    the  judiciary,    and    that 

white    they   are   independent}    Aiy  alone,  which  can  be  the  best  security 

danger  of  that  kind  is  to  be  appre-  that   the  judges  shall  not  act  with 

hended  from  judges  who  are  depen-  oppression. 
dent.  But  let  me  ask  further,  are  juries 

And  hence  flowed  the  great  con-  more    free    from    undue    influence 

stitutional  provision,  which  secures  than   judges?    Have    they    greater 

the    independence    of    the    judges,  inducements  to   do  what  is   right? 

which  secures  them  from  being   re-  They    do    not   possess  the    elevated 

moved  or  punished  while  they  dis-  situation  of  the  judges,  they  feel  not 

change  their  duty.  the    same    responsibility  ;    whatever 

What  probability  is  there  that  a  may  be  the  impropriety  of  their  con- 
judge  would  do  injustice  to  any  duct,  it  would  probably  be  scarcely 
person  with  a  view  to  please  any  heard  of  out  of  their  own  neighbour- 
#party,  when  he  could  have  but  very  hood,  not  long  even  there.  They 
little  prospect  of  reward,  and  would  are  liable  to  all  the  political  prejudi- 
ce sure  that  though  he  did  his  duty  ccs  of  men  devoted  to  the  different 
he  could  not  be  removed  from  office  parties  which  may  exist  ; — -They  are 
or  exposed  to  injury?  generally    men   totally    ignorant  of 

I  wish   this  honourable  court   to  the  law,  nay,  I  shall  prove   when   I 

reflect  on  the  nature  of  man.     In  a  come  to  speak  of  Basset's  case,  that 

government  like  ours,  there  will  al-  though   the   managers  contend   the 

ways  be  majorities  and   minorities,  jury  should  decide  the  law,  yet  ig- 

Minorities  will   often   be   powerful,  norance  of  the  law  is  by   them  con- 

and  frequently  in  due   time  become  sidered  the  first  recommendation  of, 

majorities:  If  a  judge  should  do  an  nay,    a   necessary  requisition   for  a, 

,aet    pleasing    to   the  majority,    hp  juror! 
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<    Can  it  then  hz  wise  to  reduce  a  lieve,  presided  in  the  criminal  court 

judge  to  the  humiliating   situation  of  Baltimore  county,  where,  durino- 

of  having  the  law  decided  by  such  a  that  time,   there  were  more  criminal 

body,  exposed  to  be  led  into  error  by  trials    probably    than    in   any   other 


the -ingenuity  of  counsel  ?  Can  it  be 
the^  wish  to  trust  their  property, 
their  lives,  ail  that  is  most  dear  to 
them,  even  as  to  legal  questions,  to 
the  wild  ide&s  of  jurors,  liable  to  all 
the    frailties  of   human    nature,    in 


court  in  America.  I  believe  I  speak 
moderately,  when  I  say  that  I  have 
attended  on  behalf  of  the  State,  at 
least  five  thousand  'criminal  trials 
in  that  court.  From  those  circum- 
stances it  is  to  be  presumed  that  he 


preference  to  the  sound  discretion  of  was  not  deficient  in  knowledge  of 

judges   well  skilled  in  the  law,   and  what  related  to  criminal  proceeoWs 

holding  a  high  and  responsible  sta-  but  would  he  have  acted  the  part°of 

tlcS  ,  . ,    ,  ,  an  uP"ght  judge,  if  he  had  not  en- 

I      Waving   laid  down   these  general  deavoured  to  make  himself  master  of 

principles  as  to  the  relative  rights-and  the  law  of  treason,  when  a  case  of 

duties^of  the  court,  the  bar,  and  the  that  nature  Was  about  to  come  before 


jury,  I  shall  proceed  with  my  honor- 
able client  to  the  State  of  Pennsyl- 
vania. 

'  It  was  known  that  John  Fries, 
charged  with  treason,  had,  on  a  for- 
mer trial ,  been  found  guilty,  and  that 
a  new  trial  had  been  granted  upon  a 


him  ;  particularly  the  law  of  trea- 
son as  it  related  to  levying  war 
against  the  United  States,  or  in  ad- 
hering to  those  who  levied  war 
against  them,  which  is  the  only 
kind  of  treason  that  our  constitu- 
tion acknowledges;  although  I  have 


suggestion,-  which  I  hope  will  not  heard  I  must  own,  of  treason  against 
become  a  precedent— will  never  be  a  principles  of  the  constitution,  and 
rule  for  decisions.     When  I  say  this,     treason  against  the  sovereignty  of  the 


1  mean  not  to  detract  from  the  mer- 
it of  tb  v  respectable  charac- 
who  presid  :-d,and  who  granted  the 
trial .     His  conduct  flowed,  I  am 
iced,  from  his  humanity  ;   his 
;:  error  of  the  heart,  not  of  the 
head.       It   was    an   honest   nay  an 
amiable  error.     My  honorable  client 
knew,  when  he  arrived  at  Philadel- 
phia, that  the  trial  of  Fries  was  to 
take  place  that  term.     He  has  been 
acknowledged     by     the     honorable 
managers,  to  be  a  gentleman  of  the 
highest  legal  talents.      In  this  they 
have  only  done  him  justice  ;    and 
have     been    as    prodigal    of     their 
praise  as  his  warmest"  friends  could 
have  wished.   It  would  have  given  me 
great  pleasure  if  they  hadheen  as 
Just  in  expressing  their  sense  of  his 
integrity.        He'  had    been    in    the 


people,  words  well  enough  suited  to 
a  popular  harangue,  or  a  news-pa- 
per essay,  but  not  for  a  court  of 
justice. 

When  judge  Chase  arrived  at 
Philadelphia,  he  had  the  advantage 
of  perusing  the  notes  of  judge  Peters 
and  the  district  attorney,  relating  to 
the  former  trial  ;  he  thereby  became 
well  acquainted  with  all  the  points 
at  that  time  made  by  the  counsel  for 
Fries ;  and  Mr.  Lewis  has  sworn,  that 
all  the  points,  which  were  intended 
to  have  been  made  before  Judge 
Chase,  had  been  made  at  the  former 
trial.  Why  then  should  the  court 
either  wish,  or  be  obliged  to  hear 
counsel  again  on  the  law  ?  In  two 
previous  cases  the  law  had  been  set- 
tled. Judge  Patterson,  a  gentle- 
men of  the  first  abilities,  mild  and 


practice  of  the  law  for  forty  years,  amiable,  whom  no  person  will  charge 
and  also  a  judge  for  a  number  of  with  being  of  a  vindictive  oopressive 
years,  and  for  about  six  years  I  be-     disposition,  and  who  certainly  has 
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tiiere  suavity  of  manners  than  my  en  ?    surely  to  regulate  the  conduct 
honorable  client,   had,  after  a  most  of  those    to   whom    given  ;    for  this 
patient  and  full  hearing,  where  emi-  purpose  they  ought  to  be  perfectly 
nent  counsel  attended, decided  the  law  understood,  and  in  no  degree  subject 
as   was  decided  by    the  respondent,  to     impeachment;      delivering    the 
Judge  Iredell,  whose  encomium  has  opinion  in  writing,  greatly  facilitates 
been    most  justly  given    us    by   the  these  objects,  if  therefore  it  was  pro- 
managers,  a  gentleman  of  great  legal  per  to  give  an  opinion,  it  was  meri- 
talents,  than  whom  no  worthier  man  torious  to  reduce  it  to  writing,    and, 
has  left  this  for  a  better  world  ;  and  Judge  Chase,  in  so  doing,  most  cer- 
who,  while  living,  honored  me  with  tainly  acted  with  the  strictest  propri- 
his    friendship,    after    having    heard  ety.    And,  unless  a  court  of  justice  is 
Messrs.  Lewis  and  Dallas,  and  after  bound   to   sit  and    heat    counsel    on 
full  and  patient  investigation,  gave,  points  of  law,  where  they  themselves 
in  the  case  of  Fries  himself,  a  simi-  have   no   doubts,  before    they    give 
lar  decision  ;    in  both   which   opin-  their  opinion,  my  honorable   client 
ions  Judge  Peters  perfectly  coincided,  could   not  be  incorrect  in  delivering 
Under   these   circumstances,    Judge  it  at  the  time  when  it  was  delivered. 
Chase,    who    had    no   doubt  of   the  If  the  opinion   was  proper,    how,  I 
propriety  of  those  decisions,  to  pre-  pray,  could  any   injury  be  done   to 
vent  waste  of  time    when  there  was  Fries   by  its  being  delivered  ?    The 
so  much  business  to  transact,  and  to  honorable  managers  say,  it  was  in- 
facilitate    the   business,    thought    it  tended    to   influence  the  jury.      In 
best   to  inform    the  counsel  on   each  the  first  place,   this  assertion  is  not 
side,    that  the  court  considered   the  supported  by  the  evidence.      When 
law  to  be  settled,  and  in  what  man-  the  paper  was  thrown  on  the  clerk's 
ner.     For  which  purpose  they  deliv-  table,  not  one  word  was  said   of  its 
ered  to  the  clerk  three  copies  of  their  contents  ;    nor  did  the  court  declare 
opinion,  one  for  the  counsel  on  each  any  opinion  on  Fries  case.    They  only 
side,    the    third   to  be  given  to  the  determined  the  indictment  correct  in 
jury,  when  they  left  the  bar.      On  point  of  form,  and  not  liable  to  be 
this  subject,  Mr.  Lewis,  in  his  testi-  quashed.     They  determined  thai  the 
mony,  said  it  was  to  be  given  to  the  overt  acts  stated   were  overt  acts  of 
jury  when  the  counsel  for  the  Uni-  treason,     if    Fries    had     committed 
ted   States   had    opened,   or  after   he  them,    but  whether  Fries  had   corn- 
had  closed  the  pleadings,  but  he  be-  mitted  those  acts  remained   for  the 
lieved  the  lust.     Mr.  Rawle  is  clear  jurytodetermineupontheevidep.ee; 
that    it   was    to   be  given   to   them,  As  to  that  part  of  the  case  the  court 
when  the  case  was  finished,   to  take  gave  no  opinion.      But  the  honora- 
out  with  them.  ble  managers  have  told  us  that  Judge 

No    gentlemen   on   behalf  of  the  Chase  must  have  known  what  were 

impeachment  has  denied  the  correct-  the  facts  in  the  case,  because  they 

ness  of  this  opinion.     But  the  crim-  had  been  disclosed  in  the  former  tri- 

inality  of  the  judge,  is,  we  are  told,  al.      And  I  pray  you  Sir,  if  he  had 

not  in  the  opinion   itself,  but  in  the  that  knowledge,  could  it  alter  the  lavo 

manner  and  the  time  in  which  it  was  in  the  case,  or  render  the  declaration 

given.  of  what  the  law  was,  more  improper  ? 

Was   there   any    thing    improper  But,  as  a  new  trial  was  granted,  the 

that  the  opinion  should  be  reduced  judge  could    not  know    what  addi- 

to  writing  f    why  are  opinions  giv-  tional  evidence   might   be    brought 
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forward    to  vary  the  case  from   its 
former  appearance. 

Nor  did,  Sir,  the  judge's  conduct, 
either  improperly  influence,  nor  was 
it  intended  so  to  influence,  the  jury. 
No  copy  of  the  opinion  would  have 
been  taken  but  for  the  conduct  of 
Mr.  Lewis,  and  no  testimony  has 
been  offered  to  shew  the  least  proba- 
bility, that  one  single  jury-man 
ever  saw  the  copy,  or  knew  one 
word  of  its  contents.  Nay,  Sir,  it 
is  proved,  that  Judge  Chase  took 
uncommon  pains  to  prevent  any  of 
the  jurors  from  being  prejudiced 
against  Fries  ;  for.,  although  a  great 
number  of  criminals  indicted  for 
sedition,  submitted  to  the  court  be- 
fore Fries  was  put  upon  his  trial,  the 
judge  would  not  permit  one  single 
witness,  who  was  summoned  against 
Fries,  to  be  examined  on  the  sub- 
missions, least  the  jury,  by  an  exam- 
ination, which  would  have  been,  as 
to  Fries,  ex  parte,  might  take  up  pre- 
judices against  him.  This,  Mr. 
President,  was  an  act  of  the  judge 
that  carries  with  it  the  most  convin- 
cing proof,  that  he  had  no  wish  to  op- 
press Fries,  or  to  prevent  him  from 
having  an  impartial  trial:  andi/>r-  ■ 
that  this  circumstance  may  be  dee^tJ 
impressed  on  the  mind  of  every  mem- 
ber of  this  honourable  court. 

But  if  the  opinion  had  been  pub- 
licly read  and  known,  how  could  it 
have  injured  Fries  ?  he  was  to  have 
an  impartial  trial.  What  is  the 
meaning  of  these  expressions?  It  is 
a  trial  according  to  law  and  fact,  in 
which,  if  he  is  proved  innocent,  he 
shall  be  acquitted  ;  if  guilty,  convic- 
ted. If  then  the  opinion  was  agree- 
able to  law,  it  could  not  prevent,  it 
could  not  interfere  with  his  having 
an  impartial  trial.  If  in  any  case  a 
person  is  acquitted,  when  the  facts 
are  clearly  proved,  and  the  law  is 
against  him,  it  must  be  because  he 
has  had  a.  partial,  not  an  impartial 
trial. 

C  c 


I  again  ask,  Sir,  ought  the  court, 
who  were  perfect'y  satisfied  with 
respect  to  the  law,  and  who  con* 
sidefed  it  settled  by  previous  deci- 
sions, in  which  they  perfectly  con- 
curred, to  have  wasted  perhaps  seve- 
ral days  of  the  pirblic  time  before 
they  gave  their  opinion,  in  listening 
to  Messrs.  Lewis  and  Dallas,  exer- 
ting all  the  powers  of  eloquence  and 
of  sophistry,  to  mislead  their  judg- 
ment ?  Nor  did  even  Jrfdge  Chase 
give  his  opinion,  without  the  fill 
consideration  of  the  arguments  of 
each  of  these  gentlemen,  in  the  very- 
case  of  Fries.  On  his  arrival,  it  is 
admitted  by  the  managers,  that  lie 
became    perfectly    acquainted    with 

the  proceedings  in  the  former  iria', 
as  to  the  legal  questions  which  had 
occurred,  from  the  notes  of  in  !ge 
Peters  and  of  the  district  attorney  ; 
and  this  honourable  court  have  had 
an  opportunity  of  witnessing  with. 
what  precision  that  gentleman  takes 
dovvn  the  substance,  of  proceeding 
on  a  trial,  .ludge  Chase  had  aa 
opportunity  of  examining  and  con- 
sidering the  arguments  used  by 
Messrs.  Lewis  and  Dallas,  at  the 
former  trial,  on  the  different  legal 
questions  then  brought  forward  ; 
the  authorities  produced,  and  the 
applicability  of  those  authorities. 
Re  there  saw  every  thing  that  the 
great  legal  knowledge  and  high  tal- 
ents of  those  gentlemen,  indulged  to 
the  utmost  extent,  and  heard  with 
the  greatest  patience,  had  produced 
in  favour  of  Fries.  And  he  had  the 
opportunity  of  calmly  and  delibe- 
rately considering  the  whole  of  these 
arguments  and  authorities  in  his 
chamber.  And  having  done  this, 
where  would  be  the  propriety  of 
spending  day  after  day  in  listening 
to  the  same  arguments  orally  repeat- 
ed in  court,  which  he  had  read  in 
his  closet,  the  merit  of  which  he 
had  there  coolly  discussed,  and  ds« 
liberately  decided  ? 
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But  the  managers  say  that  this  bludgeon,  doth  not  amount  to  atx 
6aght  to  have  been  done.  That,  assault  and  batter)  .;— or,  if  a  person 
though  the  court  had  no  doubt  of  is  tried  for  a  burglary,  his  counsel 
the  law;  aud,  although  it  is  not  must  also,  under  the  same  penalty, 
contended  but  that  the  opinion  giv-  be  indulged  in  the  endeavour  to  con- 
en  is  correct,  yet  it  was  the  duty  of  vince  the  court,  that  to  break  into  a 
the  court  to  have  patiently  listened  dwelling-house  in  the  night  time, 
to  the  counsel,  and  suffered  them  to  and  steal  therefrom,  is  not  the  of- 
exert  all  their  eloquence,  their  inge-  fence  of  burglary, 
nuity  and  sophistry,  to  pervert  their  But  the  honourable  managers  do 
judgment,  and  lead  them  into  error,  not  stop  even  here.  They  say,  that 
to  prevail  over  their  understanding,  even  had  Judge  Chase  indulged  the 
and  obtain  from  them  an  erroneous  counsel  of  Fries  with  all  the  length 
opinion.  And  yet  in  the  same  breath,  of  time  they  might  think  proper,  in 
we  are  told  by  one  of  the  honorable  an  endeavour  to  pervert  the  judg- 
managers,  (Mr.  Campbell)  that  if  a  ment  of  the  court,  and  their  endea- 
junge  gives  an  erroneous  opinion,  vour  had  proved  unsuccessful,  the 
the  presumption  is  that  he  doth  it  court  was  further  under  pain  of  im- 
from  corrupt  and  criminal  motives;  peachment,  after  they  had  correctly 
and  that  on  impeachment,  it  is  ne-  declared  the  law  to  the  jury,  to  suf- 
cessary  that  he  should  prove  the  up-  fer  the  counsel  to  take  up  as  much 
Tightness  and  integrity  of  his  inten-  more  time  as  they  pleased,  in  endea- 
tions.  vouring  to  mislead  the  jury,  by   im- 

Thus,  then,  they  insist,  that  if  a  pudently  and  insolently,  in  the  face 
judge,  intelligent,  sensible,  well  of  the  court,  attempting  to  impress 
acquainted  with  the  law,  doth  not  them  with  the  idea  that  the  court, 
indulge  counsel  in  their  attempt  to  though  acting  under  a  solemn  oath, 
lead  him  into  error,  he  is  to  be  im-  and  having  no  interest  to  mislead 
peached  for  it.  And,  if  the  judge  them,  had  given  an  erroneous  opin- 
should  listen  to  counsel  against  his  ion  ;  and,  to  induce  them  to  re- 
well  formed  opinion,  and  by  their  ceive  the  law  from  the  counsel  thein- 
ingenuity  be  led  to  give  up  his  bet-  selves,  acting  not  under  similar  ob- 
ter  judgment,  and  pronounce  an  er-  ligations,  but  whose  fame  and  whose 
roneous  opinion,  he  is  to  be  im-  fortunes  might  be  materially  benefit- 
peached  for  that  also  !  ed     by    deceiving    the    jury — from 

Nay,  it  is  expressly  said,  that  the  counsel    whose  every  interest  might 

more  completely  the  law  is  consider-  be  to  pervert  justice, 

ed  to  be  settled,  the  more  absolutely  All  which  indulgence,  the  court,  it 

necessary  it   is  that   the   criminal's  seems,  is  also  equally  bound  to  give 

counsel  should  be  permitted  to  argue  to  the  counsel   in  endeavouring  to 

the  law  to  the  court,  and  to  contend  mislead  the  jury,  and  pervert  justice 

against  the  law  so  settled.     Thus,  in  the  cases  I  have  before  mentioned 

then,  I  suppose,    if  a  person  is  tried  of  assault  and  battery,  or  burglary, 

for  an  assault  and  battery,   the  pris-  or,  in  reality,  of  any  other  offence, 

oners  counsel  must  be  indulged  by  however  incontestible  the  principles, 

the   court,  and   that   under    pain  of  of  law  in  such  cases  may  be.       Such 

impeachment,  in  spending  as  much  are  the  constitutional  rights,  which 

time  as  they  please,  in  endeavouring  criminals  and  their  counsel,   we  are 

to  convince  the  court,  that   to  come  told,  possess;  the  constitutional  right, 

up  behind   an    innocent   inoffensive  if  possible,  to  impose  upon  the  court ; 

man,  and  fracture  his  scull  with  a  and,  if  they  fail  there,  the  constttu* 
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tional  right  to  impose  upon  the  jury  ;  quence  and  chicanery  of  his  lawyer 
in  other  words,  the  constitutional  might  procure  his  acquittal,  contra- 
right  to  pervert  justice  !  ry  to  law,  and  contrary  to  evidence  ! 

Nay,  we  are  told  the  more  mani-  But  counsel  may  be  of  service  to  a 

fest  the  guilt,  the  more  indisputably  crimlnarhowever  guilty  he   may  be, 

criminal    the  offender   is,   the  more  and  has  duties   vdiich  he  may  cor- 

necessary  that  he  should  enjoy  these  rectly    perform  ;     the    counsel    may 

constitutional  rights;  and  so  it  would  with    propriety   avail   themselves   of 

be,  if  the   constitution   intended,  as  any  defect  in  the  indictment  or  other 

seems  to  be  the  idea  of  the  managers,  proceedings;     they    may    take   care 

that   guilt  should  go   unpunished  ;  that  the  pannel  of  jurors  are   legally 

since    such    offenders   can    have  no  and  impartially  returned  ;   they  may 

chance  to  escape,    unless  justice  be  direct  the  prisoner  as  to  his  challen- 

per verted,  through  the  ingenuity  of  ges  to  jurors;   they   may   take   care 

counsel   operating    upon    the    igno-  that   no    incompetent  witnesses  are 

ranee,  the  passions  or  the  prejudices  sworn,  and  that  no  improper  testi- 

of  judges,  or  jurors.  mony  is  given;   they  may  in   any 

The    managers    have,    consistent  questions   of    law,     not    considered 

with    the   above   idea,    which    they  settled,  be  heard,  aud  have  the  ques- 

seem    to   have   adopted,   exclaimed,  tions   decided  ;    in    fine,    they    may 

"  what    good   could   counsel    do    to  take   care    that    the   prisoner   has   a 

Fries,  after  the  court  had  decided  the  fair  trial;    but   when  all   this    has 

law  ?  as  to  the,   facts  there  were   no  been  done,  if  agreeably  to  law,  and 

d  -nute.    Under  such  circumstances,  clear  undoubted  evidence,  the  prisoner^ 

to  assign  counsel  to  him,  was  mock-  is  guilty,  it  is  the  duty  of  the  counsel 

ery,  was  insult."  to  submit  his  client's  case  to  the  ho- 

Jn  reply.  I  will  admit,   that  Fries  nest  decision  of  the  jury,  without 

case  was   such,    that   counsel    could  any     attempt     to     mislead     them; 

not   render  him  much   service,    but  and  this,  whether    the    counsel    are 

this  was  not  the  fault  of  the  court,  appointed  by  the  court  or   employed 

it   was   the  fault  of  the  case  itself,  by  the  criminal.     Thus  lawyers  in 

it  was  because  the  law   was   clearly  Maryland  are   in  the  habit  of  con- 

against   him,   and  because  the  evi-  ducting    themselves    in   such   cases, 

dence  indisputably  proved,   that  he  and  thus  ought  lawyers,  who  respect, 

had  committed  acts,  which  brought  themselves,    and    have   a  regard  for 

him  within  the  law.  their    own    characters,    to    conduct 

In  such  cases,  what  is  the  duty  of  themselves  in  all  places. 
the  counsel,  whether  assigned  by  I  have  heard  so  much,  Mr.  Presi- 
the  court,  or  employed  by  the  prison-  dent,  in  this  case,  about  the  constU 
er  ?  it  is  to  advise  the  prisoner  to  tutional  rights  of  criminals  to  have 
plead  guilty,  and  throw  himself  upon  counsel  ;  and  that  the  counsel  should 
the  mercy  of  his  country,  instead  of  argue  to  the  jury  upon  the  true  con- 
taking  up  the  time  of  the  court,  and  struction  of  the  law,  against  the  di- 
ctating expence  by  a  jury  trial ;  but  rectionofthe  court;  and,  that  the 
such  advice,  however  agreeable  to  jury  have  the  right  to  decide  the  law 
the  constitution  of  our  country,  without  regard  to  such  direction;  and 
would  not,  I  admit,  agree  very  well  finding  also,  that  this  article  of  im- 
with  the  constitution  of  a  lawyer,  as  peachment,  as  well  as  the  arguments 
thereby  he  might  occasionally  lose  in  support  of  it,  appear  to  be  groun- 
large  fees  extorted  from  a  criminal,  ded  on  these  principles,  that  1  have 
fed  on  the  vain  hope  that  the  elo«»  teen  almost  induced  to  suppose  I 
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had  pus-read  the  eighth  amended  self  as  a  lawyer,  as  to  argue  a  qucs- 
artie'e  of  the  coustitutiion,  but  on  Hon  of  law,  in  a  criminal  case,  betore 
turning  to  it,  I  find  that  the  con-  the  court. — What  arrogance  !  bir, 
stitution  secure*  to  the  criminal  the  most  eminent,  the  most  respec- 
tive assistance  of  counsel,  to  see  table  lawyers  both  in  Lnglaud  and 
that  nis  trial  is  fairly  and  cor-  America,  have  been  in  the  constant 
rectiy  conducted,  but  has  not  giyen  habit,  not  only  of  arguing  questions 
to  the  person  charged  with  an  of-  of  law  in  criminal  ca->es  before  the 
fence,  or  to  his  cuiLnsel,  if  he  is  court,  but  in  modestly  submitting 
guilty,  any  constitutional  lights,  to  their  decisions,  without  ever 
for  the  purpose  of  his  evading  pun-  considering  it  as  lessening  their 
ishme.it  by  the  imposition  of  coup.-  consequence*  1  have  long  been  at 
se£,  either  on  the  court  or   the  jury,  a  loss,   bir,  for  the  enmity  the  State 

WLi.ev t  may  have  been  ihepxac*  of  Pennsylvania   has  shewn   for    its 

iice,  i  have  ever  considered    it   con-  bar,   and  the  desire  of  its  citizens  to 

trary  to  the   duty  of  counsel,  either  get  rid  o&their  lawyers;   but  if  such 

in  civil   or  cnmjnal   cases,   to   exert  is  the  manner,  in  which  the  lawyers 

their  abilities  in  attempting   to  pro-  conduct  themselves  to  their  couits— - 

cure  a  decision,  which  they  are  con-  if  they,    when  they  are  employed  in 

scious    is    unjust.      The   duty    of  a  a    cause,     claim    the   constitutional 

lawyer    is  most   certainly,   in   every  right,    uncontrolled    by    the   court, 

case,  to  exert  himself  in   procuring  instead  of  furthering  justice,  to  per- 

justice  to  be  done  to   his  cdent,  but  vert  it  ;    T    wonder  no  longer  why 

not  to  support  him  in  injustice.  the  citizens  of  that  state  wish  to  be 

Having   made   these   observations  freed  from  them.     And  will   readily 

on  the  relative  duties  of  the  court  and  join  in  the  sentiment,  "  the  sooner 

counsel,  let  me  advert  a  moment   to  the  better."      1  will  go  further, and 

the    conduct  of  Mr.   Lewis,   as  ap-  say,   if  their  courts  submit  to  such 

pears    from     his     own     testimony,  conduct,      and     think      themselves 

When  my  honourable  client  deliver-  bound   to   be  the  passive  witnesses 

ed  at   the  clerk's  table,  the  copy  of  of  such   perversion  of  justice,   it  is 

the  opinion  designed  for  the  defen-  not    much    matter    how    soon    they 

dant's  counsel,  having  taken  it  in  his  also  get  rid  of  their  courts,  for  they 

hand — without  opening  it — without  might  as  well  be  without  them, 

reading  one  word — Mr  Lewis   con-  The  principles,   which  have  been 

temptuously    threw    it    from    him,  advocated  in  support  of  this'article, 

pub'icly  declaring,  that  "he  would  are  subversive   of   the    whole  order 

never  contaminate  his  hand  by  recei-  of  things  ;  instead  of  lawyers  being 

ving  into  it  a  prejud'calcd  opinion,  the  officers  of  the  court,   subject  to 

in  any  cause  where  he  was  concern-  their  control,  and  amenable  for  the 

ed,  from  any  judge  whatever.     What  propriety    of    their    conduct;     the 

insolence!    Would  to  God,  no  law-  judges  must  be  the  menial,  degraded 

yer  may  ever  contaminate  kis  hand  instruments    of  the    lawyers,     and 

in  a  more  disgraceful  manner,    than  must  suit  their  conduct,  not  to  pro- 

by  receiving  therein  a  sensible,  cor-  priety  and  justice,  but  to  the  plea- 

rect,  legal  opinion,  in  a  cause  about  sure    of    any    haughty    overbearing 

to  b°  tried,  at  whatever   time  it  may  lawyer,   possessing  abilities  and  po- 

be  delivered  to  him  !  pularity,     and    that   too    under    the 

He  also  informs  us,  that  he  decla-  hazard  of  being  impeached  and  turn- 
ed to  the  court,  that  he  never  had,  ed  out  of  office,  if  his  principles 
rvar  ever  would  so  far  degrade  him-  should,  on  any  occasion,  render  him 
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restive,  or,  in  the  language  of  the  acquaintance  v/ith  the  law,  as  rela- 
ustimony,  if  he  should  "  take  the  tive  to  the  doctrine  of  treason,  par- 
stud."  ticularly    levying    war   against    the 

And  here,  Mr.  President,   I  hope  United  States,    had  formed  a  clear 

I  shall  be   indulged  with  some  in-  decided  opinion  that  the  facts  staled 

quiry  as  to  this  "  prejudicated  opin-  in  the  indictment  against  Fries,   if 

ion;"   ivh;ch   Mr.    Lewis   seems   to  proved,  as  laid,  amounted  to  treason, 

think    has    such    a    contaminating,  1  will   readily  allow  that  I  have  no 

polluting  tendency  to  the  hand  of  a  doubt  my  honorable  client  had  thus 

lawyer,  and  of  which  he  was  so  ap-  prejudicated  the  law,  not  only  before 

prehensive,  that  he  would  not  retain  Fries  was  brought  to  trial,  but  before 

it  for  a  moment.      I  confess,  I  feel  he   had  committed   the  treason    for 

myself  here  at  a  loss  to  know  exact-  which   he  was   tried.       But   if  this 

ly    what    the   witness    meant    by    a  manner    of    prejudicating    law,     is 

*'  prejudicated  opinion''   on  the  law.  thought   improper,     nay,    criminal, 

I  should  suppose  that  the  expression,  in  a  judge,    a  prejudication,  which 

if  it  Can  in  any  instance  be  correctly  is  nothing    more  than  an   eminent 

applied,   must  mean  the  same  as  to  and  correct  knowledge  of  the   law, 

prejudge   the  law  ;    which,  if  used  why  I  pray  are  gentlemen  of  great 

,to  signify  any  thing  improper,  must  talents,  and  high  legal  attainments, 

boxconrined  to  the  case  where  a   per-  sought  for  in  your  appointments  of 

son  forms  an  erroneous  opinion  of  the  judges?    how,  Sir  are  they  to  free 

law,  without  using  all  due  means  to  themselves  from  this  obnoxious  pre- 

acquire  correct  information.  judication  of  the  law,  and  acquire 

To  prejudge  any  case,   I  consid-  the  contended  fitness  for  the  trial  of 

er  as  meaning,   that  a  person  with-  a  cause,  but  by  forgetting  all    that 

out  competent  knowledge  of  facts,  legal  knowledge,   which  had  been   a 

hath  farmed  an  opinion  injurious  to  principal    inducement  to    their  ap- 

the  merits  of  the  case.     If  the  term,  pointment  ?      If  I    understand    the 

prejudication,  is  used  in  this  sense,  gentlemen,    to    gratify   their   ideas, 

there  is  no  pretence  that  my  honora-  we  ought  to  have  judges,  who,  when 

bie  client  gave  a  prejudicated  opinion  they  take  their  seats  on  the  bench  to 

in  the  case  of  Fries  ;    for  it  is  not  preside  at   the  trial   of  a  criminal, 

all  edged  that  the  opinion  given,  was  should    not   have   one    single   legal 

not.  strictlv  legal  and  correct.     Nei-  idea  relative  to  the  offence  about  to 

ther    Mr.    Lewis     nor    Mr.    Dallas  be    tried,     but    should    have    their 

have  ever  attempted  to  hazard  their  minds    exactly    in    that    state,     in 

characters  by  suggesting  the  contra-  which,    some  ingenious  metaphysi- 

ry,  nor  have  the  honorable  managers  cians   tell   us,   the  human   soul   is, 

taken    that    ground  ;     they   do    not  when  first  united  to  the  body,  like  a 

contest  its  propriety.      Should  they  pure  unsullied  sheet  of  white  paper, 

in  tiieir  reply,  1  shall  cheerfully  rest  ready    to   receive   any    impressions, 

that  question  upon  the  well  known  which  may  be  made  upon  it. 

legal     abilities    of  Judges   Iredell,  Well,  be  it  so,  and  let  us  consider 

Paterson,  my  honorable  client,   the  the  trial   of  Fries  as  if  it  had  been 

associate  judges,  who  concurred  with  conducted  on  that  principle.      The 

them,   and  the  legal  knowledge  of  judges,   with  their  minds  like  this 

this  honorable  court.  white  sheet  of  paper,    were    to   sit 

Eut  if  by  a  prejudicated  opinion,  still,  and  suffer  the-counsel  to  scrawl 

is  meant,  that  the  judge,  from  his  thereon    whatever    characters    they 

great  legal  knowledge,  and  familiar  pleased,—- to  blot  and  to  blurr  it, 
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«ntil  they  were  perfectly  satisfied,  take  their  seats  on  the  bench,  for 
After  this  ceremony,  the  judges,  the  trial  of  Getrnan,  with  minds 
examining  the  impressions  thus  again  like  clean  sheets  of  white  pa- 
made  upon  the  antecedent  clear  per,  ready  to  be  again  scrawled  over, 
sheet,  were  from  these,  and  these  again  to  be  blotted  and  blurred,  at 
only,  to  form  their  opinion  of  the  the  pleasure  of  Mr.  Tilghman,  and 
law.  And  this  opinion,  having  from  these  scrawls,  blots  and  blurrs, 
been  thus  formed  from  nothing  but  and  from  these  .alone,  to  take  their 
what  occurred  during  the  trial,  and  impressions  as  to  the  law,  and  form 
after  the  jury  were  sworn,  would  their  decision  as  to  Getman's  case, 
not  be  called  a  prejudicated  opinion,  without  regarding,  or  even  remem- 
and  therefore  I  presume  would  be  beting  the  decision  they  had  given 
perfectly  satisfactory  to  the  honora-  the  day  before.  And  in  this  man- 
ble  managers.  So  far  we  should  ner  to  proceed  in  every  case  that 
have  done  very  well  as  it  related  to  might  come  before  them  successive- 
the  trial  of  Fries.  But  next  day  ly  in  their  judicial  capacity  ! 
another  criminal  is  to  be  tried  for  a  If,  Sir,  judges  are  to  be  censured 
similar  offence  ;  Messrs.  Lewis  and  for  possessing  legal  talents,  for  be- 
Dallas  are  not  his  defenders.  Get-  ing  correctly  acquainted  with  the 
man  has  selected  Mr.  Tilghman  for  law  in  criminal  cases,  and  for  not 
his  counsel.  How,  I  pray  you,  are  suffering  themselves  to  be  insulted, 
the  judges  to  be  qualified  to  preside  and  the  public  time  wasted,  by  being 
with  propriety  in  this  trial  ?  yester-  obliged  to  hear  arguments  of  counsel 
day  they  gave  a  solemn  determina-  upon  questions  which  have  been  re- 
tion  in  Fries  case  upon  the  same  peatedly  decided,  and  on  which  they 
question  of  law  which  now  must  have  no  doubt ;  I  pray  you  let  not 
come  forward  in  the  case  of  Getrnan.  our  courts  of  justice  be  disgraced, 
Mr.  Tiliihman  was  not  then  heard,  nor  gentlemen  of  legal  talents  and 
The  opinion,  then  given,  is,  as  to  abilities  be  degraded  by  placing 
Mrr  Tilghman  and  his  client,  as  them  on  the  bench  under  such 
much  a  prejudicated  opinion,  an  humiliating  circumstances  !  but 
opinion  as  contaminating  to  the  let  us  go  to  the  corn-fields,  to 
hand  of  a  lawyer  to  receive,  and  as  the  tobacco  plantations,  and  there 
highly  criminal  for  a  court  to  give,  take  our  judges  from  the  plough, 
as  was  the  opinion  given  by  my  hon-  and  the  hoe.  We  shall  there  find 
orablc  client.  What  can  be  done  ?  men  enough  possessed  of  what  seems 
the  minds  of  the  judges  are  no  Ion*  to  be  thought,  the  first  requisite  of 
ger  a  pure  unsullied  sheet  of  paper,  a  judge,  a  total  ignorance  of  the 
Yesterday,  in  the  trial  of  Fries,  they  law!  That  degradation,  which  no 
had  been  scrawled  upon  and  sullied  gentleman  of  merit  and  abilities 
by  Lewis  and  Dallas;  the  impressions  could  endure,  they  will  not  feel. 
still  remain.  1,  Sir,  can  think  of  no  In  reply  to  an  observation  made 
remedy  in  this  difficulty,  except  that  by  my  very  respectable  colleague 
the  judges  should  be  supplied  with  who  opened  our  defence,  and  which 
a  reasonable  quantity  of  India  rub-  I  have  endeavored  to  enforce,  "  that, 
ber, or  something  which  shall  answer  if  the  opinion  given  by  the  court  was 
in  its  place,  with  which  they  might  correct,  Fries  could  receive  no  injury 
wipe  off  and  erase  every  impression  thereby,  though  Messrs.  Lewis  and 
which  had  been  made  the  day  before  Dallas  had  not  been  suffered  to  argue 
by  Lewis  and  Dallas,  during  the  against  that  opinion,  because  the 
tiial  of  Fries..     An$  thus  once  mire  opinion  ought,  notwithstanding,  te 
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have  beert  the  same.  One  of  the 
honorable  managers  hath  said,  that 
had  Judge  Chase  sentenced  Fries  to 
death  without  the  verdict  of  a  jury  ; 
had  he  decided  the  fact  as  well  as 
the  law  ;  and  he  says  he  might 
have  done  the  one  with  as  much 
propriety  as  the  other,  it  might, 
have  been  urged  in  the  same  man- 
ner in  defence  of  the  judge,  "  that  it 
was  of  no  consequence  to  Fries,  for 
the  fact  being  clearly  against  him, 
had  he  been  tried  by  a  jury,  the  jury 
must  have  found  him  guilty,  and 
then  the  judge  must  have  done  what 
he  did,  sentence  him  to  death." 

This  argument  is  totally  fallaci- 
ous. By  the  constitution  and  the 
laws  of  the  United  States,  the  crimi- 
nal has  a  right  to  demand  that  the 
facts  shall  be  decided  by  a  jury. 
This  the  court  cannot  refuse  if  the 
criminal  requires  it.  Was  a  judge 
to  refuse  the  criminal  the  trial  of 
the  fact  by  a  jury,  he  would  violate  a 
well  known  legal  and  constitutional 
right  of  the  criminal.  But  as  the 
criminal  has  a  right  that  the  jury 
should  determine  questions  of  fact, 
so  do  the  principles  of  jurispru- 
dence equally  declare  it  to  be  the 
right  of  the  court  to  decide  questions 
of  law  ;  and  the  constitution  in  no 
part,  contravenes  this  right ;  it  no 
where  says  that  the  judges  must  be 
ignorant  of  the  law,  and  take  their 
impressions  from  the  counsel  of  the 
criminal,  or  that  it  is  the  right  of 
counsel  to  be  heard  where  the  court 
has  no  doubt  of  the  law,  or  to  argue 
to  the  jury  that  the  law  is  contrary 
to  the  direction  of  the  court,  or  that 
the  jury  should  have  a  right  to  de- 
cide the  law  contrary  to  such  direc- 
tion. Hence,  therefore,  there  is  this 
great  distinction  between  the  two 
cases  ;  in  the  first  the  court  only 
exercise  their  own  rights,  infringing 
no  right  of  the  criminal  ;  while  in 
the  last,  the  court  would  act  in  di- 
rect violation  of   his  well   known 


legal  and  constitutional  rights. 
But  though  the  criminal  has  the 
constitutional  right  to  have  all  facts 
decided  by  a  jury,  he  may  wave  this 
right,  in  which  case  the  court  may 
pass  sentence  without  the  interven- 
tion of  a  jury,  as  where  the  crimi- 
nal demurs  to  the  indictment,  and 
rests  upon  his  demurrer,  or  where 
he  pleadsguilty,  in  which  cases,  the 
court,  without  the  intervention  of  a 
jury,  proceed  to  pass  sentence  accord- 
ing to  law,  and  the  nature  of  the 
offence. 

In  the  opening  of  our  defence,  it 
has  also  been  urged,  that  if  there 
was  any  impropriety  in  the  conduct 
of  the  court,  respecting  the  trial  of 
Fries,  on  the  first  day,  it  was  amply 
compensated  for  by  the  conduct  of 
the  court  on  the  second  day,  in 
having  called  in  the  written  opinions, 
and  the  copies  which  had  been 
taken,  and  giving  the  counsel  liberty 
to  proceed  in  such  manner  as  they 
should  think  proper. 

In  answer  to  this  the  honorable 
managers  have  replied,  that  it  was 
then  too  late.  The  mischief,  that 
had  been  done  the  first  day,  was 
irretrievable  ;  the  sin,  that  day 
committed,  was  inexpiable  :  Nay. 
one  of  the  managers  has  told  us, 
that  the  excuse  is  as  absurd,  as 
would  be  the  excuse  of  a  person, 
who,  having  thrown  a  firebrand 
into  combustibles,  and  set  the  whole 
neighbourhood  in  a  blaze,  should 
attempt  to  excuse  himself  by  saying 
"  he  had  again  got  into  his  posses- 
sion, and  extinguished  the  brand, 
with  which  he  had  enkindled  the  fire 
although  the  conflagration  was  still 
extending,  and  consuming  every 
thing  before  it  ;" — a  most  happy 
simile. 

But  let  us  examine  wherein  was 

the    mischief   so    irretrievable the 

sin,  so  inexpiable  ?  neither  more 
nor  less,  than  in  this,  that,  as  the 
written  opim>n  only  contained  the 
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impressions  on  the  minds  of  the 
judges,  the  destruction  of  that  writ-* 
ten  opinion  would  not  prevent  the 
same  impressions  remaining  on  their 
minds  ;  and  those  impressions  would 
be  as  difficult. to  remove,  after  the 
opinions  were  called  in,  as  before. 
"lis  all  very  true  ;  but  how  came 
tht^jndges  to  have  on  their  minds 
those  impressions.  Not  from  hav- 
ing committed  them  to  paper,  but 
from  their  correct  knowledge  of  the 
law.  And  how  were  those  impres- 
sions to  be  removed  ?  certainly  by 
no  means,  unles->  that  correct  know- 
ledge of  the  law  could  also  be  re- 
moved. To  accomplish  which,  I 
know  of  no  means  that  could  be 
used,  unless  the  judges  could  have 
been  supplied  with  a  quantity  of  our 
India  rubber,  or  with  a  few  barrels 
of  the  waters  of  Lethe,  with  the  one 
to  rub  out  and  efface  from  their 
minds  all  their  legal  knowledge,  or 
by  copious  draughts  of  the  other,  to 
wash  it  away.  But,  Sir,  /  have  not 
made,  nor  shall  I  make  any  use  of  the 
proceedings  of  the  second  day  as  an 
excuse  for  any  impropriety -of  the 
court  on  the  first  ;  1  only  consider 
them  as  incontestible  proofs,  that 
the  court  had  no  other  object  in 
view,  on  either  of  those  days,  than 
conscientiously  to  discharge  their 
duty,  by  giving  Fries  a  fair  and 
impartial  trial,  that  if  he  was  guilty 
he  might  be  punished — if  innocent, 
acquitted.  I  deny  that  the  court 
was  guilty  on  the  first  day,  of  any 
impropriety  ;  I  take  higher  ground, 
and  have  contended,  and  do  contend, 
that  the  conduct  of  the  court  on  the 
first  day,  was  correct  and  proper, 
and  during  the  whole  trial  I  find 
nothing  improper  in  their  conduct, 
except  their  almost  humiliatingly 
soliciting  the  counsel  of -Fries  to  do 
their  duty,  instead  of  committing 
them  to  gaol  for  the  impropriety  of 
their  conduct,  which  the  court 
ought  to  have  done  ;    but  even  in 


this,  the  court  has  afforded  the 
strongest  proof  of  their  solicitude 
that  Fries  should  have  every  legal 
and  constitutional  benefit  of  counsel 
at  his  trial. 

Reflect,  also,  that  at  the  time  when 
Air.  Lewis  thus  contemptuously 
dashed  from  his  pure  hand  the  con- 
taminating opinion,  he  had  not  read 
a  single  word,  nor  received  the  least 
intimation  of  its  contents,  nor  did 
he  know  its  contents  until  long 
after  ;  and  yet  he  instantly  formed 
the  determination  net  to  appear  for 
Fries,  and  to  advise  their  client  not  to 
accept  the  assignment  of  any  other 
counsel,  should  the  court  oner  it. 
Whence  this  conduct  ?  how  did  he 
know  the  opinion  was  not  favour- 
able to  his  client  ?  his  conscience 
told  him  it  was  not*  His  own 
great  legal  knowledge. confirmed  to 
him  the  truth.  He  wiell  knew  the 
law  ;  he  was  acquainted  with  the 
correct  decisions  which  had  been 
before  given.  He  well  knew  the 
great  legal  knowledge  of  the  judge, 
who  on  this  occasion  presided  ;  he 
was  certain  my  honorable  client  could 
not  but  concur  with  his  brethren. 
He  acknowledges  they  had  no  hope 
to  change  the  opinion  of  the  court, 
and  that  they  had  not  the  vanity  to 
suppose  the  jury  would,  under  their 
influence,  decide  the  law  contrary  to 
what  the  court  should  direct;  tbe.e- 
fore  that  they  had  no  hopes  of  the 
acquittal  of  their  client  by  the  jury 
on  the  trial,  wha'.ever  services  they 
were  permitted  to  render  him  ;  and 
therefore,  as  the  only  chance,  which 
they  had  to  save  his  forfeit  life,  they 
assumed  that  line  of  conduct,  which 
has  been  disclosed  in  the  evidence. 
When  Mr. Lewis,  in  giving  his  tes- 
timony, mentioned  *'  J  udge  Peters 
asked  us  on  the  next  day  whether  if  the 
court  had  got  into  a  scraoe  the  first 
day,  the  counsel  would  not  let  the 
court  get  out  of  it."  "No,"said  Mr. 
Lewis, "  we  were  determined  nottciet 
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them  get  out  of  it,  as  the  only  means  to  which  I  am  ready  to  acknowledge,  a£« 
save  our  client's  life,"  and  in  the  con-  ter  having  satisfactorily  proved  that  at 
elusion  of  his  testimony,  he  repeated  Philadelphia  he  had  not  shewn  in  any 
that  they  were  actuated  in  their  con-  manner  whatever  a  spirit  of  persecu- 
duct,  from  considering  it  the  only  tion  and  injustice,  but  had  acted  with 
chance  thev  had  to  save  the  life  of  their  uprightness  and  integrity  ;  and  that  his 
client,  and  not  from  any  other  motive,  greatest  fault,  on  that  occasion,  was, 
And  Mr.  Dallas  also  observed  in  his  that  he  did  not  commit  the  counsel  of 
testimonv,  that  when  the  court,  on  the  Fries  to  the  public  gaol  for  their  inso- 
second  day  pressed  them  to  continue  lent,  their  arrogant,  their  contemptu- 
their  services  as  council  of  Fries  they  ous  behaviour  to  the  court  t  and  I  fiat- 
refused,  determined  not  to  depart  from  ter  myself  that  I  shall  be  able  to  shew 
the  policy  they  had  adopted,  and  to  that  my  honorable  client  acted  with  the 
withdraw,  as  the  most  probable  means  same  uprightness  and  integrity  in  the 
01  benefiting  their  client,  case  of  CallenderasI  have  shewn  he 

I  shall  conclude  what  relates  to  this  acted  in  the  case  of  Fries. 
article  by  observing,  that  the  conduct         1 'he  second  article  goes  onto  charge 

of  Fries' s  counsel  to  the  court,  on  that  judge  Chase  with  over-ruling  the  objec- 

trial,  was  such  as  nothing  can  excuse,  tion  of  John  Basset,  who  wished  to  be 

It  can  only  be  palliated  by  the  reflection  excused  from   serving  on  the  jury  in 

that  for  his  crimes  he  was  liable  to  suf-  the  trial  of  Caliender,  and  causing  him 

fer  death.     Feelings  of  humanity  and  to  be  sworn,  and  to  serve  on  the  said 

compassion,    independent  of  interest,  jury,  by  whose  verdict  Caliender  was 

might  excite  in  their  bosoms  an  earnest  convicted. 

anxiety  to  save  his  life,  this  may  serve         This  article  requires  a  discussion  of 

to  mitigate  censure  j  but  even  those  the  law  relating  to  challenges  of  jurors 

feelings,  however  amiable,  ought  not  - — and  whether  Mr.  Basset  was  legal- 

to  be  gratified  at  the  expense  of  nation-  ly  sworn  on  that  jury And  here  a- 

al  justice  nor  by  an  endeavor  to  stamp  gain  as  well  as  in  the  ease  of  Fries,  I 
upon  judges  of  uprightness  and  integn-  meet  with  the  most  perfect  novelties, 
ty  the  dishonorable  charge  of  partiality  for  except  in  those  trials  I  never  heard 
and  oppression.  I  fear,  Sir,  I  have  of  jurors,  when  called  to  be  sworn,  ex- 
been  tedious  on  this  article  j  but  it  will  amined  on  oath  whether  they  had 
be  considered,  that,  whatever  may  be  formed  ;- — or  formed  or  delivered,  or 
my  own  sentiments  of  the  futility  of  any  whether  they  had  formed  and  deliver- 
part  of  these  charges,  I  cannot  deter-  ed,  an  opinion  on  the  subject  about  to 
mine  how  far  this  honorable  court  be  tried.— And  here  also  let  me  ob- 
may  correspond  with  me  in  sentiment,  serve  that  there  is  no  just  grounds  for 
Nor  can  I  do  otherwise  than  treat,  as  the  charge  that  judge  Chase  from  parti- 
of  consequence,  any  charge  brought  ality  administered  the  oath  differently  in 
forward  by  the  honorable  house  of  re-  Calender's  case  from  the  manner  in 
preservatives,  or  not  consider  it  as  be-  which  he  administered  it  vo  the  jurors 
ing  of  importance.  in  the  case  of  Fries,  for  Mr.  Kawle, 
I  will  now,  Mr.  President,  proceed  referring  to  his  notes  taken  at  the  time, 
to  those  articles  which  arise  out  of  the  hath  told  us  that  in  the  case  of  Fries, 
trial  in  Virginia  ;  and  I  find  it  stated  one  or  two  of  the  first  jurors  were  only 
in  the  beginning  of  the  second  article,  asked  whether  he  had  formed  an  opi- 
that  my  honorable  client  went  there  nion  ;  after  which  the  question  was 
promptedby  the  same  shameful  spirit  of  put,  whether  he  had  formed  cr  deli- 
persecution  and  injustice  j  the  truth  of    vered  an  opinion,  but  ultimately   the 
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question  asked  was,  whether  they  had 
formed  and  delivered  an  opinion, 
which  question  was  put  to  the  greater 
part  of  the  jurors  ;  so  that  the  interro- 
gatory ultimately  fixed  upon  in  the  case 
of  Fries  is  the  same  which  was  put  to 
all  the  jurors,  who  were  interrogated 
in  the  case  of  Callender. 

I  have,  Mr.  President  been  in  the 
practise  of  the  law  for  thirty  years. — 
Before  the  revolution  I  attended,  two 
or  three  years,  the  two  counties  on  the 
Eastern  Shore  of  Virginia — Sussex 
county  in  Delaware — and  Somerset 
and  Worcester  in  Maryland,  since  the 
revolution  I  have  constantly  attended 
the  a  ral  <  ourts.  on  the  Western 
and  Eastern  Shores  of  Maryland,  and 
the  civil  and  criminal  courts  of  Balti- 
more county — and  for  about  six  years 
several  other  counties  in  Man  land. — 
In  the  whole  course  of  my  practice,  I 
Kave  never  known  a  single  case  either 
civil  or  criminal,  in  which  the  jurors 
have  been,  when  called  to  the  book,  de» 
manded  to  answer  upon  oath  either  of 
the  aforesaid  questions  which  the  de- 
fendants counsel  requested  to  be  put  to 
them. 

If  either  part)-  choose  to  challenge  a 
\\xXM-  for  favor,  on  account  of  declara- 
tions made  by  the  juror,  the  only 
ground  for  it  is  that  he  has  used  ex- 
pressions shewing  his  determination 
to  decide  for  one  party  or  the  other 
without  regard  to  truth  and  justice. 
In  which  case  the  party  makes  his  ob- 
jection to  the  particular  juror,  specify- 
ing the  expressions  uttered  by  the ju- 
ror indicative  of  such  improper  deter- 
mination, and  produces  witnesses  to 
esablish  his  objection  ;  for  the  juror 
cannot  be  examined  on  oath  to  sub- 
stantiate the  charge — and,  unless  by 
mutual  consent,  the  objection  made 
must  be  decided,  not  by  the  court,  but 
by  Trier*.  And  the  only  matter  to 
be  decided  is  whether  tire  juror  has 
made  any  declaration,  of  a  design  to 
give-a  verdict  one  way  or  the  other, 
whether  right  or  wrong,  for  if  the  ju- 


ror made  the  declarations  from  his 
knowledge  of  the  facts  in  the  case,  this 
would  be  no  cause  of  challenge,  nor 
any  objection  to  his  being  sworn  on  the 
jurv.  And  as  the  juror  himself  against 
whom  such  objection  is  made  cannot 
be  examined  on  oath,  it  follows  of  course 
he  cannot  be  challenged  for  having 
formed  an  opinion,  but  only  for 
having  delivered  it,  as  third  per- 
sons cannot  know  of  an  opinion  being 
fcrmed  but  by  its  having  been  deliver- 
ed. And  as  I  have  observed  already, 
even  the  delivery  of  an  opinion  is  no 
cause  of  challenge,  if  it  appears  to  have 
been  founded  upon  the  jurors  know- 
ledge of  facts,  and  not  from  partiality 
— inconsequence  of  this  principle  of 
law,  it  can  be  no  objection  against  a  ju- 
being  sworn,  even  though,  he 
should  have  the  most  perfect  know- 
ledge of  every  fact  relative  to  the  issue, 
to  try  which  he  is  about  to  be  sworn  ; 
— on  the  contrary,  the  principle  reason 
assigned  why  trials  ought  to  be  by  ju- 
rors from  the  vicinage  is  the  presump- 
tion that  they  will  be  best  acquainted 
with  the  facts  which  av ill  be  put  in  is- 
sue for  their  decision. 

Suppose  a  person,  summoned  as  a 
juror  to  try  an  indictment  for  assault 
and  batterj-  or  any  other  offence,  had 
seen  the  offence  committed  and  per- 
fectly- knew  the  offender,  it  would  be 

J  ... 

no  cause  of  challenge  against  the  juror, 

nor  could  he  for  that  reason  be  reject- 
ed at  the  trial — on  the  contrary  the  law 
considers  him  the  better  qualified  to 
serve  in  that  case  as  a  juror  in  conse- 
quence of  that  knowledge.  If  in  the 
instance  I  have  put,  such  juryman  had 
declared  that  the  criminal  had  com- 
mitted an  assault  and  battery,  and  that 
he  was  determined  to  find  him  guilty, 
this  declaration  being  founded  on  the 
knowledge  of  the  juror  as  to  the  truth 
of  the  case  would  be  no  ground  for 
challenge — to  support  a  challenge,  the 
juror  must  shew  an  intention  to  act 
partially  through  favor  or  malice.     It 
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5s  therefore  no  objection  to  a  person  if  it  shall  appear  the  juror  made  such 

serving  as  a  juror  because  he  is   also  a  declaration  from  his  knoxvlcdge  of  the 

witness.  cause,  and  not  out  of  any  ill-will  to  the 

And  so  far  is  it  from  being  the  case  party,  it  is  no  cause  of  challenge.'  — 
that  a  juryman's  knowledge  of  the  law,  This  doctrine  is  as  old  as  the  seventh 
or  his  having  declared  his  opinion  of  of  Henry  the  sixth  ;  during  whose  reig^n 
the  law  arising  in  the  case  to  be  tried,  it  was  determined,  that  though  a  juror 
should  be  a  cause  of  challenge,  that,  if  had  said  twenty  times,  that  if  he  was 
two  or  more  persons  are  indicted  in  the  sworn,  he  would  give  his  verdict  for 
same  indictment  for  the  same  offence,  one  of  the  parties,  yet  if  he  said  this 
and  one  is  tried  and  convicted,  a  jury-  from  the  knowledge  which  he  had  ot 
man,  who  served  en  that  trial  may  be  the  matter  iff  dispute  and  the  truth  of 
sworn  on  the  subsequent  trial  of  the  the  case,  such  juror  was  indifferent} 
other  person  joined  in  the  indictment,  but  if  he  said  this  from  any  affection  to 
and  cannot  be  challenged,  although  as  the  party,  the  juror  in  that  case  was 
to  the  law  arising  in  the  case  he  had  favorable,  and  thus  judge  Babington 
not  only  declared  his  opinion,  but  even  directed  the  Triors  ;  see  Brooke  s  a» 
declared  it  on  oath  in  the  former  trial,  bricl.  Title,  Challenge,  pi.  55. 
So  also,  is  the  case  of  a  judge,  whether  In  Viners  abridgment  21st  voL 
he  is  to  decide  the  law  only,  as  in  jury  page  266  we  find  the  same  principle  re- 
trials, or  the  law  and  fact  both,  as  here  cognized.  It  is  there  stated  that  "  it 
in  the  case  of  impeachments ; — his  a  juror  says  twenty  times  that  he  will 
knowledge  of  the  facts  in  the  cause  is  pass  for  the  one  party,  this  is  not  a 
no  objection  to  his  acting  as  a  judge,  principle  challenge,  for  it  maybe  that 
and  he  may  be  called  on  to  give  testimo-  he  speaks  it  for  the  notice  winch  he  has 
ny,  and  yet  give  his  decision  in  hisj  u-  of  the  thing  in  issue,  and  not  for  affec- 
dicial  capacity. — In  support  of  these  tion." — A  Decision  in  the  seventh  of 
principles  in  addition  to  the  authori-  Henry  sixth,  and  another  in  the  twen- 
ties adduced  by  my  very  respectable  tieth  of  the  same  king  are  referred  to  ; 
colleague  (Mr.  Key)  I  will  trouble  and  the  authority  from  Brooke,  Chal- 
this  honorable  court  with  Brookes  lenge,  pt.  55.  before  mentioned,  is  in 
abridgement  Title,  Challenge  pi.  90,  the  note  introduced  with  approba- 
where  he  savs,  it  is  a  cause  of  challenge  iion, 

to  the  favor  if  the  juror  has   declared  In  2d  Hawkins  Cap.  43  sec.  29,  we 

that  should  he  be  empanelled  he  would  find  in  confirmation  of  the  positions  I 

give  a  verdict  for  the  plaintiff.  have  taken,  the  law  thus  declared.  "  It 

This  authority  shews  that  a  declara-  hath  been  adjudged  to  be  no  good  cause 
tion,  as  I  have  contended,  must  have  of  challenge,  that  the  juror  had  found 
been  made :  but  I  shall  now  also  shew,  other  persons  guilty  on  the  same  in- 
that  as  I  have  before  stated,  the  decla-  dictment,  for  the  indictment  is  in  judg- 
ration  must  be  made  from  motives  of  mentoflaw  several  against  each  de- 
partiality7,  that  is,  from  favor  or  ill-will,  fendent,  for  every  one  must  be  convict- 
to  the  one  or  the  other  party. — For  ed  by  particular  evidence  against  him- 
this  purpose  I  will  read  2d  Hawkins,  self."  The  same  principle  is  establish^ 
chap.  43  sec.  28.  "  It  hath  been  allowed  ed  by  the  decisions  in  4th  vol.  State 
a  good  cause  of  challenge  on  the  part  of  Trials,  pages  141,  and  175,  (which  .he 
the  prisoner,  that  the  juror  hath  deciar-  turned  to  and  read,)  2d  vol.  State.  Tri- 
ed his  opinion  before-hand,  that  the  als255  256,  also  shew  that  though  a 
party  is  guilty,  or  will  be  hanged,  or  the  person  is  a  witness  in  the  cause,  it  is 
like.     Yet  it  hath  been  adjudged,  that  no  reason  h§  should  r»pt  serve  as  a  ju- 
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ror,  and  also  that  the  knowledge  which  to  challenge  them,  "if  they  had  not 
a  juror  may  have  of  the  case  to  be  tried  said  he  was  guilty,  or  would  be  hang- 
by  him,  is  no  disqualification — It  also  ed."  And,  by  the  court ;  this  is  a  good 
shews  how  questions  of  this  nature  are  cause  of  challenge,  but  then  the  pri- 
to  be  tried.  *  sioner  must  prove  it  by  -witnesses,  not 

And  to  prove  that  the  knowledge  of     out  of  the  mouth  of  the  juryman. 
the  facts  to  be  decided  doth  not  in  any         With  these  observations  I  shall  rest 
degree  interfere  with  the  right  of  a     the  question  as  to  what  disqualifies  a 
judge  to  decide  in  the  case,  and  that     juror,  and  shall  proceed   to  examine 
any  member  of  this  honorable  court     whether  Basset  was   improperly  or  il- 
might  be  sworn  as  a  witness  and  yet     legally  sworn  upon    that  jury  which 
give  his  decision  in  the  cause,  I   will     tried  Callender.     I  have  shewn  that  he 
read  an  authority  from   State  Trials,     might  not  only  have  formed,  but  deli- 
yol.  2d,  page  632,  where  Lord  Stafford     vered  an  opinion   respecting  the  con- 
on  his  trial,  puts  this   question  to  the     duct  of  the  criminal,  and  yet  that  un- 
court,  "if  I  shall  name  arfy  of  the  house     less  his   declarations  tended   to  prove 
of  lords  as  my  witnesses,  can  that  ex-     that  he  did  not  mean  to  give  a  just  and 
empt  them  from  being  judges" — The     impartial  verdict,  but  to  decide  against 
answer  given  by  die  lord  high  Steward     propriety  and  right,  he  was  competent 
was  "  no  my  lord,  if  your  lordship  has     to  be  sworn  on  the  jury.     The  ques- 
anv  witnesses    among  my  lords  here,     tion  which  was  put  to  the  jurors  by  the 
they  may  well  testify  for  you,  and  yet     court,  no  law  required  to  be  put,  nor 
remain  still  in   the  capacity    of  your     was  any  of  the  jurymen  bound  by  any 
judges,  for  my  lord  of  Stafford  had  a     law  to   answer  the  question — and  the 
great  many  witnesses,  who  .were  peers."    judge  was  perfectly  correct,  when  he 
Thus,  though   in  this   instance   the     said,  upon  the  counsel  insisting:  that 
judges  had  to  decide  both  the  law  and     the   indictment  should  be  read  to  the 
the  fact,  the  knowledge  of  any  one  of    jurors,   and  that  they  should  then  be 
them  in  no  respect  formed  an  objection     asked  if  they    had   formed  or  decla- 
to  his  deciding  as  a  judge.  red  an  opinion  as  to  the  charge  in  the 

I  have  said  also  that  a  juror  cannot     indictment,    that    the    court    had    al- 
be  examined  on  oath  to  prove  that  he     ready  indulged  them  beyond  what  they 
has  made  any  declaration  which  would     were  entitled  to  by  law. 
be  «.  good  cause  to  challenge  him  for         But  to  proceed  with  Basset. — What 
favor.    To  support  this  position,  I  will     was  his   situation?     He  expressed  no 
trouble  the  honorable  court  with  two     wish  to  be  excused,    provided  there 
'authorities. — The  first,  from  Leach's     would  be  no  impropriety   in  his  be- 
nof  Hawkins  2d  vol.  page  589  in     ing  sworn,  but  from  a  delicate  scru- 
the  i      .  — In  the  Text  it  is  mentioned     pie   he  informed   the   court,    that    he 
of  challenge,  "  that  a  juror     had  seen  in  the  news-papers,  extracts 
m  hath  said  the  prisoner  is  guilty  or  will     said  to  be  taken  from   The  prospect 
thi    like,   C:e."     In  the     before    us;    that  he    had  no    know- 
lie  prisoner  shall     ledge  whether  they  were  truly  extract- 
.  not  examine  a  juror   concerning  such     ed,  but  if  they  were,  and  the  context 
:  a  voir  dire,  because  it  sounds     did    not  explain    away  the  apparent 

in.  h.  meaning  of  the  extracts,  he  had  made 

The  second,  from  Cooke's  case  1  up  his  opinion  unequivocally  that  their 
"salk  153,  where  it  apt  z  irs  that  Cooke  author  came  within  the  provisions  of 
being  indicted  for, high  treason,  offered  the  sedition  law.  But  let  us  suppose 
l  .  ask  the  jurors  when  called,  in  order     that  Mr.  Basset  had  actually  seen  and 
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read  The  prospect  before  us,  and  had  But  m  this  case,  as  appears  from  the 
found  the  extracts  fairly  taken  from  it,  testimony,  there  were  others  beside 
and  had  formed  and  declared  his  opi-  Callender  concerned  in  printing  and 
nion,  that  it  was  a  publication  which  publishing  The  prospect  before  us  ; 
came  within  the  sedition  law  ; — as  to  suppose  some  other  person,  for  instance 
Callender,  it  would  have  amounted  to  Mr.  Rind  had  also  been  indicted, — that 
no  more  than  this,  that  if  he  was  the  on  the  trial  of  Rind  Mr.  Basset  had 
author  or  publisher,  and  could  not  served  as  a  juror,  and  had  found  him 
prove  the  truth  of  his  charges,  and  had  guilty  ; — that  Callender  had  afterwards 
published  them  maliciously,  to  defame  been  brought  to  trial,  and  Mr.  Basset 
the  President  of  the  United  States,  he  had  been  called  as  a  juror,  he  could 
ought  to  be  punished.  And  what  hon-  not  be  set  aside  according  to  the  au- 
est  man  ever  thought  differently  ? —  thorities  I  have  produced,  although  in 
None,  whom  I  ever  heard  speak  of  the  the  case  of  Rind  he  had,  and  that  on 
book.  Whether  the  extracts  he  had  oath,  de.  lared  his  opinion  of  the  law. 
seen  agreed  with  the  contents  of  the  Mr.  Basset,  although  being  possess- 

bock — whether  the  context  supported  ed  of  a  liberal  fortune,  he  doth  not  now 
the  apparent  meaning — whether  the  practice,  was  bred  to  the  law  ;  his  le- 
charges  were' true — whether  Callender  gal  knowledge  was  such  that  he  could 
was  the  author  or  publisher — and  if  so,  not  doubt  but  that  such  publications  as 
whether  he  wrote  or  published  them  The  prospect  before  us  came  under 
maliciously  to  defame,  &c.  were  sub-  the  provisions  of  the  sedition  law. — 
jects  of  which  Mr.  Basset  was  igno-  And  it  is,  for  this  reason,  that  the 
rant,  and  on  which  he  had  declared  no  managers  contend  he  ought  not  to 
opinion.  On  these  questions  he  was  have  been  sworn.  Yes  sir,  this  very 
at  liberty  freely  to  decide  according  as  knowledge  of  the  law  which  rendered 
the  evidence  in  the  case  should  justify  him  a  more  proper  character  to  serve 
him.  on  the  jury,  is  by  the  honorable  mana- 

But  it  is  said,  this  opinion  formed,     gers  insisted  on  as  what  ought  to  have 
and  declaration  made,  was  improper,     been  his  disqualification  !  And  yet  they 
because  they  say  the  criminal  ought  to     contend  that  the  jury  have   the  uncon- 
have  the  law  and  the  fact  both  decided     trolable  right  to  decide  upon  the  law ! 
by  the  jury;  and  a  juror  should  have  Suppose   Mr.    President,   a  person 

his  opinion  as  little  made  up  on  the  law  to  be  indicted  for  an  assault  and  battery 
as  on  the  fact.  Hence  then,  we  are  to  — or  forburglary — if  any  person  should 
infer,  that  as  want  of  knowledge  of  the  be  summoned  on  the  jury,  who  had  so- 
law  is  the  best  qualification  for  a  judge,  much  common  sense  and  general  in- 
so  the  ignorance  of  the  law  is  the  best  formation  as  to  know  that  the  man  who 
qualification  for  a  juror  :  and  yet  we  comes  behind  the  back  of  another  and 
are  told,  that  a  juror  has  a  constitu-  knocks  him  down  is  guilty  of  an  assault 
tional  right  to  determine  the  law,  and  and  battery,  he  would  be  unfit  to  serve 
that  too,  in  defiance  of  the  opinion  of  as  a  Juror  in  the  first  case  ; — or  to 
the  court !  Thus,  it  seems,  the  more  know  that  if  a  man  breaks  into  a  dwell- 
ignorant  they  are,  the  greater  our  se-  ing  house  in  the  night  time  and  steals 
cur  ity  for  obtaining  a  just  decision  !  I  therefrom,  such  offender  is  guilty  of 
admit,  the  greater  their  ignorance,  the  burglary,  he  would  be  equally  unfit  in 
better  will  they  be  qualified  for  taking     the  last  case. 

what  is  contended  to  be  the  due  impres-  Hence  then  it  follows, that  in  the  opi- 
sion  from  the  exercise  of  what  we  are  nion  of  the  honorable  managers,  that  as 
toldistb.Q  constitutional  right  of  counsel!    judges    ought   to    have    no  previous 
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knowledge  of  the  law  relative  to  cases  But  even  had  judge  Chase  known 
which  are  tobe  tried  before  them  ; — so  the  political  principles  of  Mr.  Basset, 
also,  jurors  ought  not  to  have  any  to  have  been  federal,  it  would  not  have 
knowledge  of  what  is  the  law,  in  cases  justified  him  in  excusing  him  from  be- 
to  be  tried  before  them  ;  and  that  if  ing  sworn — Nor  would  he  have  been 
any  juror  with  such  legal  knowledge  justified  in  setting  aside  a  juror  because 
should  be  summoned  he  ought  not  to  he  was  a  republican,  unless  there  had 
be  admitted  to  serve,  unless  indeed  he  been  in  each  case  some  other  legal  ob- 
can  be  rendered  properly  qualified  by  jection.  There  is  no  distinction  be- 
the  application  of  the  India  Rubber,  or  tween  the  two  cases — the  political  prin- 
by  the  use  of  the  Lethean  waters,  by  the  ciples  of  a  man  is  not  the  test  of  his  fit- 
one  mode  or  the  other  to  be  reduc-  ness  to  serve  as  a  juror.  If  Mr.  Bas- 
ed to  that  happy  state  of  ignorance  set  had  been  exempted  from  being  on 
thought  by  the  managers  to  be  the  es-  the  jury  in  consequence  of  the  scruples 
sential  requisite  of  a  juror.  he  suggested,  the  court  must  have   ex- 

I  would  before  I  conclude   this  sub-  empted  all  who  should    make  similar 

ject,  remark  upon  an  observation  made  excuses,  or  they  wouldhave  given  just 

by  one  of  the    honorable    managers,  cause  for  complaint.     It  was  the  du- 

(Mr.  Campbell)  he  has  charged  judge  ty  of  the  court  to  direct  the  jurors  tobe 

Chase   with  having  caused  Mr.  Basset  sworn  as  they  were  called,  against  whom 

tobe  sworn  as  one  of  the  jury  for  the  there  was  no  legal  objection — I  flatter 

very  purpose  of  convicting  Cailender,  myself  I  have  sufficiently   shewn  that 

from  his  knowledge  of  Basset's  political  against  Basset  there  was  no  such  ob- 

principles.  jection — that  the  judge  was  not  only 

My  worthy  colleague  (Mr.  Key)  has  free  from  impropriety  in  directing  him 
with  great  strengtli  of  argument  shewn  to  be  sworn,  but  that  his  conduct 
thatjudge  Chase  could  not  from  the  would  have  been  censurable  had  he 
facts  proved,  be  otherwise  than  a  acted  otherwise  ;  and  here,  sir,  I  con- 
stranger  both  to  the  person  and  to  the  elude  my  observations  upon  the  second 
political  principles  of  Mr.  Basset.  But  article  of  impeachment. 
I  am  aware  that  in  reply  it  will  be  said  I  now  come,  Mr.  President,  to  the 
the  declaration  Mr.  Basset  made  in  third  article,  wherein  my  honorable 
court  shewed  what  were  his  political  client  is  criminally  charged  for  the  re- 
sentiments — He  only  there  declared  jection  of  the  evidence  proposed  to  be 
that  The  prospect  before  us,  if  the  ex-  derived  from  Col.  John  Taylor, 
tracts  he  had  seen  were  justified  by  the  In  this  part  of  the  case  the  facts  are 

book  was  a  seditious    publication admitted.     The  next  question  of  law, 

This  could  be  no  proof  that  he  was  a  therefore,  which  presents  itself  for  dis- 
federalist. — I  never  knew  a  gentleman  cussion,  is  whether  or  not  Col.  Taylor^ 
of  any  political  principles  that  did  not  evidence  ought  to  have  been  received, 
uniformly  declare,  that  if  the  sedition  or  was  properly  rejected.  Here  again 
law  was  constitutional,  that  publication  I  must  observe  that  the  honorable  ma- 
was  clearly  within  the  provisions  of  nagers  to  support  their  charge,  resort 
the  law.  Even  his  counsel  have  declar-  to  principles  which  are  to  me,  to  the 
ed  that  they  did  not  appear  on  his  ac-  last  degree,  strange  and  novel. — We 
count,  that  they  despised  the  wretch,  are  told  that  the  court  has  no  right  to 
and  considered  him  as  a  disgrace  to  order  questions  which  are  meant  to  be 
society. — They  have  declared  they  had  put  to  a  witness,  to  be  reduced  to  writ- 
no  hopes  of  saving  him  unless  by  ing.  Nay,  that  the  court  have  no  right 
establishing  the  unconstitutionality  of  to  know  what  evidence  is  meant  to  be 
that  lawt 
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given  by  the  witness,  or  its  connexion 
with  other  testimony,  or  its  bearing  on 
die  cause,  but  to  receive   it   drop  by 
drop,  as  the   counsel  think  proper  to 
deal  it  out.     In  answer  to  these  extra- 
ordinary ideas  which  we  have  had  thus 
introduced,  I  must  be  permitted  to  as- 
sert, that  the  court  have,   in  my  opi- 
nion, an  undoubted  right  to  require  of 
the  counsel  that  they  should  open  their 
case,  explain  the  nature  oi  the  evidence 
meant  to  be  given,  and  on  the  produc- 
tion of  a  witness,  state  what  they  ex- 
pect to  prove  by  such  witness.     In  the 
course  of  my  practice  it  has  been  the 
usual  method  of  proceeding  for  counsel 
to  conduct  themselves   in  this  manner 
— And  on  this  subject,  M'Nally,  in  his 
rules  of  evidence,  page   14,  expressly 
lays  it  down  as  a  rule,  "  that  counsel 
ought    not  to  call   a   witness  without 
first  opening  to  the  court  the  nature  of 
the  evidence  they  intend  to  examine  to. 
This  has  been  often  solemnly  adjudged, 
though  not  strictly  adhered  to  in  prac- 
tice."    And  in  page  second  he  gives 
us  as  the  J? r st  rule,  "  that  no  evidence 
ought  to  be  admitted  to  any  point  but 
that  on  which   the  issue   is   joined. ' 
But  how  is  a  court  to  prevent,  and  it  is 
only  the  court  which  can  prevent,  evi- 
dence being  admitted  which  is  not  per- 
tinent to  the  point  on  which  the  issue  is 
joined,  unless  they  are  first  informed 
what  evidence  is  meant  to  be  given? 
It  is  then  upon  the  authority  of  M'Nal- 
\y  established,  that  the  court  have  the 
legal  right  to  know  what  counsel  mean 
to  prove  by    a  witness — and   having 
that  right,  they  may  exercise  it  when- 
ever in  their  discretion  they  mav  think 
it  necessary. 

To  determine,  therefore,  whether 
they  acted  correctly  in  rejecting  the  tes- 
timony of  Col.  Taylor,  let  us  examine 
what  testimony  they  hoped  to  obtain 
from  him  ;  and  for  this  purpose,  what 
were  the  questions  proposed  to  be  put 
to  him.     They  were, 

1st — Did  you  ever  hear  Jno.  Adams 


express  any  sentiments  favorable  to 
monarchy,  qr  aristocracy,  and  what 
were  they  .? 

2d — Did  you  ever  hear  Mr.  Adams, 
while  Vice-President,  express  his  dis- 
approbation of  the  funding  s\stem  ? 

3 — Do  you  know  whether  Mr.  A- 
dams  did  not,  in  the  year  1794,  vote 
against  the  sequestration  of  British 
debts,  and  also  against  the  bill  for  sus- 
pending intercourse  with  Great  Bri- 
tain ? 

Col.  Taylor's  testimony  was  offered 
r,s  being  relevant  only  to  one  set  of 
words  staled  in  the  two  counts  of  the 
indictment,  to  wit,  "  He  (meaning  the 
said  President  of  the  United  States} 
was  a  professed  aristocrat.  He  (mean- 
ing the  President  of  the  United  States) 
had  proved  faithful  and  serviceable  to 
the  British  interest  ;  (inuendo)  against 
*»he  interest  and  welfare  of  the  United 
States." 

Need  I  state  to  this  honorable  court, 
that  words,  Which  do  not  in  them- 
selves, or  on  the  face  of  them,  purport 
any  thing  criminal,  cannot  be  made  so, 
or  considered  as  libellous,  but  by  lay- 
ing an  innuendo  giving  them  a  criminal 
meaning,  without  which  they  would  be 
innocent, — and  also  that  the  criminal  ' 
meaning  laid  in  the  innuendo  must  be 
strictly  proved. 

Let  us  now  examine  the  set  of  words 
to  which  Col.  Taylor's  evidence  was 
meant  to  apply,  they  were  without  any 
innuendo,  as  follows,  "  He  was  a  pro- 
fessed aristocrat,  lie  had  proved  faithful 
and  serviceable  to  the  British  interest." 

This  sentence  consists  of  two  sepa- 
rate distinct  clauses  or  parts  ;  the  first, 
that  "  he  was  a  professed  aristocrat" — 
The  second,  that  "  he  had  proved 
faithful  and  serviceable  to  the  British 
interest."  I  ask  this  honorable  court 
if  either  of  these  clauses  cr  parts,  cf 
themselves,  and  without  an  innuendo, 
carry  with  them  any  charge  erf  crh 
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■  ■  :>.:. ty,  or  any  thing  libejl&us  ?  To-gay     "  He  (meaning  the  President  of  the 
that  a  mar.  is  an  aristocrat,  a  democrat,     United  States)  had  proved  faithful  ard 
or  a  republican,  is  not  of  itself  charging     serviceable  to  Great  Britain."      Th's 
the  person  with  any  thing  criminal,  ncr     of  itself,  as  I  have  observed,  is  perfect- 
is    it    slanderous,    unless    indeed  the     ly  innocent ;   but  here  comes  the  innu- 
charge  is  accompanied  with  an  innuen-     endo  with  its  sting  in  its  tail — "  Innu- 
do,  stating  that  by  the  epithet  so  used,     endo,  against  the  interest  and  welfare 
something  very  bad  was  intended;  and     of  the   United   States   of    America." 
that  government  would  indeed  merit     Thus  it  was  only  the  latter  clause  in 
contempt  in  which  a  person  should  be     the  sentence  that  was  presented  as  'un- 
punished upon  such  a  charge.    So  also,     ing  libellous ;  and  how  was  that  part  of 
to  say  that  a  man  had  been  faithful  and     the  sentence  to  be  justified  ?   By   hew- 
serviceable    to     the     British    interest     ing  that  the  President  bad,  in  the  High 
charges  him  with  nothing  criminal,  and     station  he  had  occupied  prostituted,  his 
therefore  cannot  be  slanderous,  because     character  by  sacrificing  the  interest  of 
the  British  and  the  American  interest     the  United  States  to   the  interest  of 
in  many  instances  have  been  and  may     Great  Britain.     And  how  was  this  jus- 
be  the  same.  tification  to  be  proved  ?  Not  by  any  an- 
There  may  be  a  variety  of  instances     swer  Mr.  Taylor  could  give  to  the  first 
in  which  the  interest  of  two  nations  may     question,  for  that  as  far  as  his  answer 
concur.      There   have  been  many  in     could  have  relation,  could  only  relate 
which  the  interest  of  America  and  of    to  the  first  clause  ;  but  that  clause  be- 
Britaindid  concur  ;  many  also  in  which     ing  of  itself  inoffensive,   and  not  made 
the  interest  of  America  and   France     criminal  by  any  innuendo,  was  no  part 
have  combined.     In  the  first  instance     of  the  criminal  charge  in  issue,  but  was 
a  man  may  have  been  faithful  and  ser-     merely  introduced   as  being  part  of  a 
viceable   to    Britain  ;  in    the  other  to     sentence,  the  latter  clause  of  which  was 
France,  without  the   violation  of  any     only   charged  to   be   criminal-      Any 
duty  to  the  United  States,  without  hav-     evidence  from  Col.  Taylor  as  to  the 
ing  been  guilty  of  the  least  criminality,     first  clause  was  therefore  totally  irrele- 
The  sentence  then  taken  altogether     vant,  as  not  going  to  the  point  in  issue, 
connecting  the  two  clauses,  do  not  of    and  as  only  going  to  prove  the  truth  of 
themselves  import  any  thing  criminal,     what  was  neither  stated  nor  relied  on 
..nd  consequently  is  not  slanderous,  if  it     as  being  criminal  ;  and  therefore  was 
remained  without  any  inviuendo, ;  and     properly  rejected  by  the  court, 
if  it  was  free  from  an  innuendo  being         As  to  the  second    question,  to  wit, 
not  slanderous,  would  not  require  any     "Whether  Mr.   Adams,  while  Vice- 
evidence    relative     thereto — Nay,     it     President,  had  expressed  his  disappro- 
would  be  no  part  of  the  charge  put  in     bation  of  the  funding  system  ("  The 
issue,  for  in  legal  construction  it  is  on-     question  could  not  be  in  any  degree  re- 
ly such  part  of  the  publication  stated  in     levant  to  the  one  or  the  other  clause  in 
an  indictment  which  is  slanderous  that     the   sentence — Whether   Mr.   Adams 
is  the  point  in  issue.  expressed  his  disapprobation  while  he 
I  will  now,  sir,  read  that  part  of  the     was    Vice-Fresident,  of  the    funding 
indictment,  in  connection  with  the  in-     system,  or  not,  could  in  no  respect  go 
nuendo.     "He  (meaning  the  President     to  prove  or  disprove  his  being  a  pro- 
of the  United  States)  was  a  professed     fessed  aristocrat,  or  his  having  sacri- 
aristocrat."     Here  there  being  no  innu-     ficed  the  interest  of  the  United  States 
endo,  this  clause  or  part  of  the  sentence     to  the  interest  of  Great  Britain.     The 
lemains  in  its  primitive  innocency  ; —     court  therefore  considering  this  ques- 
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tion  totally  irrelevant  to  the  "  point  in 
issue,"  did  as  was  their  duty  to  do,  they 
refused  to  suffer  it  to  be  put  to  the  wit- 
ness. 

So  ijauch  for  the  two  first  questions. 
We  row  come  to  the  third,  respecting 
the  votes  of  Mr.  Adams,  when  Vice- 
President,  against  the  bill  for  the  se- 
questration of  British  debts,  and.  the 
bill  for  suspending  intercourse  with 
Great  Britain.  For  the  conduct  of  my 
honorable  client  in  refusing  to  permit 
this  question  to  be  put  to  col.  Taylor, 
two  reasons  maybe  assigned  ;  the  first, 
that  if  the  fact  was  as  stated,  it  could 
not  be  proved  by  col-  Taylor.  The 
second,  that  if  the  fact  was  established, 
it  would  be  totally  immaterial  to  the  is- 
sue : — Col.  Taylor's  evidence  was  not 
the  best  which  the  nature  of  the  case 
admitted.  I  will  not  say  that  the  tra- 
verser, in  order  to  prove  this  vote,  was 
under  the  necessity  of  procuring  a  copy 
from  the  journal  of  the  senate,  proper- 
ly authenticated  by  their  clerk,  but  he 
certainly  ought  at  least  to  have  pro- 
duced a  printed  copy  of  the  votes  and 
proceedings  of  the  senate  as  published 
by  them.  One  thing  at  least  is  certain, 
that  the  traverser  could  not  consistent- 
ly with  lilies  of  law,  give  parole  evi- 
nence  to  establish  the  vote  of  Mr.  A- 
dams,  and  therefore  that  col.  Taylor 
could  not  be  legally  examined  on  that 
subject.  But  I  will  go  further  in  de- 
fence of  my  client,  and  will  say,  that  if 
they  had  had  the  best  possible  evi- 
dence of  the  fact ;  if  they  had  had  an 
attested  copy  from  the  records  of  the 
senate  ,  the  judge  would  have  depart- 
ed from  his  duty  if  he  had  permitted 
the  evidence  which  was  wished  to  have 
been  obtained  from  col.  Taylor,  to  have 
been  given  to  the  jury.  Ought  any 
evidence  to  be  given  to  a  jury  which  is 
not  proper  and  pertinent  to  prove  the 
fact  in  issue,  or  to  prove  some  fact 
from  whieb  the  fact  in  issue  ought  le- 
gally to  be  inferred — -evidence  not  re- 
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levant  to  the  point  before  the  court  and 
jury  ? — Was  not,  as  to  this  part  of  the 
charge,  the  fact  in  issue,  whether  Mr. 
Adams  had  swerved  from  his  duty 
by  intentionally  prostrating  the  interest 
and  welfare  of  his  countrv  to  the  inter- 
est and  welfare  of  Great  Britain? — 
Should  not  a  charge  of  so  atrocious  a 
nature  be  proved  by  some  direct  act  of 
this  criminal  sacrifice  of  the  interests  of 
the  United  States  to  the  interest  of 
Great  Britain,  or  by  proof  of  some 
other  act  Irom  which  such  criminal  sa- 
crifice must  and  ought  on  principles  of 
lav/  to  be  clearly  and  necessarily  in- 
feir^d  ?  And  what  was  the  proof  pro- 
posed to  be  offered  for  this  purpose  ? 
That  upon  the  question  whether  Bri- 
tish debts  should  be  sequestered,  and 
whether  our  intercourse  with  Great 
Britain  should  be  suspended,  arter  full 
discussion  one  half  the  members  of  the 
senate  voted  in  favor  of  those  measures, 
and  one  half  of  the  senate  against  them. 
— And  that  in  this  situation  Mr.  A- 
dams  thinking  the  measure  of  too  ha- 
zardous a  nature,  and  one  which  might 
involve  our  country  in  a  war,  did  not 
choose  to  take  upon  himself  so  great  a 
responsibility  as  to  give  his  casting 
voice  in  the  affirmative. 

I  have,  Mr.  President,  neither  time 
nor  inclination  to  enter  into  a  discussi- 
on of  either  the  propriety  or  policy  of 
those  measures,  but  I  have  no  hesita- 
tion to  express  my  belief,  that  the  hon- 
orable members  who  voted  tor  or  a- 
gainst  those  measures,  were  equally 
actuated  by  the  same  purity  of  motive. 
That  those  who  voted  on  the  one  side 
or  the  other  actedfrom  the  sincerest  de- 
sire to  promote  what  they  respectively 
considered  the  best,  interests  of  their 
country. 

Shall,  then,  the  rejeetion  of  the  evi- 
dence that  Mr.  Adams,  on  a  measure 
m  fieri,  on  which  the  senate  was  equal- 
ly divided,  gave  his  casting  vote  wit!: 
die  senators  whose  political  sentiments 
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accorded  with  the  then  majority  $  and  from  whichriiat  fact  ought  to  bfe  inferred. 

which  evidence,    it   admitted,    would  The  court  are  the  sole  judges  of  the 
have  proved  nothing,  be  considered  as  competency  and  admissibility   of  the 
a  ground  of  impeachment !     I  say  evi-  evidence — the  competency  depends  up- 
dence,  which,  if  admitted,  would  have  on  its  legality  ;  the  admissibility  upon 
proved  nothing  ;  for  that  act  of  Mr.  its  relevancy  to  the  question  in  issue — 
Adams  certainly  would  not  have  prov-  If  illegal,  it  is  their  duty  to  reject  it ; 
ed  that  he  had  corruptly  and  wickedly  but  though  legal  in  its  nature,  yet  if  not 
sacrificed  the  interest  and  welfare  of  relevant  to  the  point  in  issue,  it  ought 
the  United  States  to  Great  Britain  ;  nor  equally  to  be  rejected  :  btxause  its  pro- 
would  it  have  proved  any  thing,  from  duction  only  wastes  time,  and  has  aten- 
which  such  sacrifice  ought  legally  and  dency  to  mislead  the  jury. 
necessarily  to  he  inferred.     Where  is  The  right  of  the  court  to  decide  what 
the  man  who  would  dare  to  say,  that  evidence  shall  go  to  the  jury  I   never 
the  members  of  the  senate  who  voted  heard  questioned  till  in  the  course  of 
for  or  a;            die  bill  for  sequestration  this  trial.     The   honorable   managers 
of  British  debts,  and  the  suspension  of  appear  disposed  to  advocate  a  different 
our  intercourse  with  Great  Britain,  act-  doctrine,  and  as  they  claim  the   r 
ed  from  corrupt  motives  ?  Is  there  a  that  the  jury  should  deeide  the  issue 
member  of  this  honorable  court,  who  without  regarding  the  opinion  of  the 
believes  that  the  senators  who  voted  court  as  to  the  law,   so  they  seem  to 
against  those  measures  were  actuated  think  that  the  court  ought  not  to  re- 
by  a  desire  to  promote  the  interest  of  strict  the  evidence  to  the  jury- — And 
Great  Britain  at  the  expence   of  their  hence  they  have  expressed  some  indig- 
own  country  ?     Or  that  those  whovot-  nation  against  my  honorable  client,  he- 
ed in  favor  of  those  measures  were  ac-  cause  when  he  told  the  counsel  in  Fries 
tuated  by  a  desire  to  promote  the  inter-  case,  that  they    might  go  on  as  they 
est  of  France  at  the  same  expense?  The  pleased,  but  still  subject  to  the  direc- 
.t  of  everv*  member  of  this  honora-  tion  of  the  court  as  to  what  evidence 
ble  court,  I    am  confident,  revolts  at  they   might  offer: — On  that  occasion 
the  idea !  Ought  then  any  judge  to  have  they  exclaimed — "  The  court  took  up- 
suffered  this  act  of  Mr.  Adams  to  have  on  themselves  to  decide  what  evidence 
been  offered  to  a  jury,  as  evidence  di-  should  go  to  the  jury  !  But  perhaps  that 
redly  tq  establish  that  he  had  wicked-  evidence  which  might  have  been  reject- 
ly  and  corruptly  preferred  the  interest  ed  might  have  influenced  the  decision  of 
and  welfare  of  Great  Britain  to  that  of  thejury,  &  as  the  jury  have  a  right  to  de- 
the  United  States,  or  as  evidence  from  cide  the  law,  uncontroled  by  the  court, 
which  the  jury  ought,  upon  legal  prin-  they  ought  to  have  before  them  all  that 
ciples,  necessarily  to  infer  that  he  had  evidence  which  might  possibly  influence 
thus  acted.  their  decision!"   Charming  doctrine! 
The  judge  who  would  have  permit-  Thus  the  jury  are  not  only  to  decide 
ted  such  evidence  to  have  been  given  the  law  on  the  issue,  but  likewise  all 
for  such  purpose,  in  my  opinion,  ought  questions  of  law  which  arise  upon  the 
much  rather  to  be  impeached  for  his  proceedings  in  the  cause  and  upon  the 
conduct,  than  the  judge  who  should  re-  evidence  that  is  to  be  admitted.     The 
ject  it.  honorable  managersseem  to  forget  that 
It  is  the  sole  province  of  the  court  to  it  is  onlv  in  consequence  of  the  right  of 
determine  what  evidence  shall  go  to  the  the  jury  to  give  a  general  verdict  that 
jury,  either  as  proper,  directly  to  prove  they  get  incidentally  the  poxver  of  de- 
the  fact  in  issue,  or  to  prove  any  facts  ciding  the  law  in  any  case,  but  that  this 
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cannot  in  any  manner  enable  them,  ei- 
ther as  to  power  or  right,  to  have  any 
control  over  the  court  in  any  collateral 
questions. — The    maddest    enthusiast 
that  ever  yet  advocated  the  rights  of 
jurors,  has  never  questioned  the  right 
of  the  court  to  determine  upon  the  com- 
petency and  admissibility  of  evidence. 
Such  being  the  law,  it  was  the  duty  of 
Judge  Chase,  when  the  question  meant 
to  be  established  was,  that  Mr.  Adams 
wickedly  and  corruptly  sacrificed  the 
interest  of  the  United  States  to  Great 
Britain  contrary  to  his  duty,  to  prevent 
the  vote  of  Mr.  Adams  on  that  occa- 
sion being  given  in  evidence  to  the  jury, 
either  as  proper  directly  to  prove  the 
fact,  or  from  which  they  ought  neces- 
sarily to  infer  it.     And  I  again  repeat, 
if  he  had  suffered  such  evidence  to  have 
been  given  to  them  as  proper  and  rele- 
vant, he  would  have  been  much  more 
deserving  of  impeachment. 

I  have  stated  that  there  is  two  ways 
of  proving  the  issue — either  by  directly 
proving  the  fact  in  issue,  or  by  proving 
some  fact  from  which  thef  fact  in  issue 
ought  legally  to  be  inferred ;  and  that 
in  the  one  case  and  the  other  the  court 
are  the  judges  as  to  the  cpmpetency 
and  the  admissibility  of  the  testimony. 
But  I  go  further,  it  is  the  court  who 
have  a  right  to  determine  whether  or 
not  the  fact  in  issue  oapht  to  be  inferred 
from  a  fact  proved,  or  what  fact,  being- 
proved,  will  justify  a  jury  in  inferring 
and  accordingly  finding  the  fact  in  is- 
sue. I  will,  Sir,  explain  my  meaning 
— The  question  in  issue  is  a  grant  or 
no  grant  of  a  tract  of  land ;  the  grant  is 
the  fact  to  be  established  ;  no  grant  can 
be  produced,  but  evidence  is  given  of 
possession  for  a  great  length — a  regular 
transference  of  the  property  as  having 
been  granted — payment  of  rents  to  the 
successors  of  the  supposed  grantor,  &c. 
the  court  not  only  determine  what  tes- 
timony is  proper  to  establish  these 
facts,  but  they  direct  the  jury  that  if 
they  believe  the  evidence,  they  then 


ought  to  find  that  a  grant  had  been  giv- 
en.    On  this  point  I  refer  to  Ccwper, 
page  112,  and  12  Coke  2.     So,  Sir,  if 
in  an  action  of  indebitatus  assumpsit  for 
money  due,  tne  defendant  pleads  the 
act  of  limitation,  and  the  plaintiff  re- 
plies a  promise   to  pay  within  three 
years — If  on  the  trial  cf  the  cause  the 
plaintiff  proves  an  acknowledgment  of 
the  debt  within  the  limited  time,  the 
court  will  instruct  the  jury,  that  if  they 
believe  that  fact,  they  ought  to  find 
from  it,  as  being  sufficient  evidence  for 
the  purpose,  the  fact  in  issue,  that  he 
did  promise  to  pay.   Yet  if  the  jury  was 
to  find   a  special  verdict,  stating  that 
within  three  years  the  defendant  had 
acknowledged  the  debt,  the  court  could 
not  give  judgement,  but  must  order  a 
venire  facias  de  novo  ',  because  the  jury 
would  not  have  found  the  fact  in  issue, 
but  only  a  fact  which  was,  as  evidence, 
sufficient  to  have  justified  them  to  have 
found  by  their  verdict  that  the  defend- 
ant did  assume.     Again,  in  the  case 
before  supposed,  evidence  was  given  to 
the  jury  that  the   defendant   had  ac- 
knowledged the  debt  as  aforesaid,  the 
court  would  instruct  the  jury  that  upoii 
that  evidence  they  ought  to  find  the  de- 
fendant  had  promised,  and  if  the  jury 
did  not  give  their  verdict  for  the  plain- 
tiff, the  court  would  grant  a  new  trial. 
So,  Sir,  in  an  action  of  trover  and  con- 
version— If  it  was  proved  that  the  de- 
fendant had  the  thing  in  possession  for 
the  conversion  of  which  the  suit  was 
brought,  and  evidence  is  given  that  the 
plaintiff  demanded  the  article  from  the 
defendant,  and  that  he  refused  to  deli- 
ver it,  though  this  is  not  itself  a  conver- 
sion, and  if  the  jury  was  to  find  a  spe- 
cial verdict  stating  these  facts,  the  court 
could  not  give  judgement,  yet  the  court 
would  direct  the  jury  that  upon  such 
fact  being  proved,  they  oughht  to  find 
the  fact  in  issue,  to  wit,  the  conversion, 
and  if  the  jury  was  not  to  find  for  the 
plaintiff  the  court  would  grant  a  new 
trial. — -Again,  in  the  case  of  aa  action 
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brought  to  recover  money  and  the  sta- 
tute  of  limitation  pleaded — if  the  de- 
fendant acknowledges  the  justice  of  the 
debt,  but  at  the  same  time  absolutely 
and  unequivocally  declares  that  he  ne- 
ver will  pay   any  part  of  it,  the  court 
would  instruct  the  jury  that  upon  such 
evidence  they  could  not  find  for  the 
plaintiff,  for  that  the  acknowledgment 
of  the  debt  being  only  presumptive  evi- 
dence of  a  promise  to  pay  it,  that  pre- 
sumption was  taken   away  when  ac- 
knowledgment was  accompanied  with 
a  direct  unequivocal  declaration  that  he 
never  would  pay  any  part  of  it.     So  in 
the  case  of  trover  and  conversion,  if 
the  thing  in  question  was  large,  heavy 
and  unweiidy  as  a  large  piece  ot  maho- 
gany or  other  timber,  and  when  the  de- 
livery of  it  was  demanded,  the  defend- 
ant was  to  refuse  troubling  himself  on 
the  occasion,  but  to  direct  him  to  where 
this  ponderous  article  lay,  and  teil  him 
that  he   might  take  it  into  his  posses- 
sion when  he  pleased  ;  the  court  would 
certainly  say  there  was  no  proof  of  con- 
version— the  prim a  facie  evidence  being 
defeated  bv  the  circumstances  of  the 
.case. 

I   have  introduced  these   cases    by 
way  of  illustration  ;  and  to  shew  that 
the  court  determines  what  is  proper 
evidence  to  prove  the  fact  in   issue, — 
from  what  fact  the  fact  in  issue  may  be 
inferred — and  also  what  evidence  is  ad- 
missible to  prove  this  secondary  fact ; 
&  therefore  as  the  vote  given  by  Mr.  A- 
damsofwhich  Callender  wished  togive 
evidence  was  not  sufficient  to  prove  di- 
rectly the  charge  that  Mr.  Adams  had 
wickedly,  and  against  his  duty,  sacri- 
ficed the  interest  of  his  country  to  that 
of  Great  Britain — nor  was  a  fact  from 
which  tde  jury   on  principles  of  law 
ought  to  have  inferred  it ;  and  I  am 
sure  no  person  will  attempt  to  support 
the  contrary,  therefore,  that  my  hono- 
rable client  instead  of  being  impeacha- 
ble for  rejecting  such  evidence,  would 


have  exposed  himself  to  censure  had  hs 
admitted  it. 

Nor  can  I  doubt  but  that  the  respect- 
able counsel  who  were  concerned  for 
Callender,  would  have,  cheerfully  ac- 
quiesced in  and  approved  of  my  hono- 
rable client's  conduct  in  this"  respect, 
had  it  not  been  for  a  cause,  which  they 
honestly  acknowledged,  their  extreme 
ignorance  of  the  law  which  re-laics  to 
the  doctrine  of  libels — and  which  had 
induced  them  to  use  every  exertion  to 
obtain  a  continuance  of  the  cause  to  a 
future  tern),  that  in  the  mean  time  ei- 
ther in  their  own  offices,  or  under  the 
instruction   of   some    legal  character, 
they  might   acquire   a  nfore  accurate 
knowledge  of  that  branch  of  the  law. — 
An  indulgence  that  it  seems  they  could 
not  prevail  upon  the  court  to  give, — for 
the  refusal  of  which,  however,  I  hope 
my  honorable  client  will  not  be  thought 
impeachable. 

I  have  now,  Sir,  finished  my  obser- 
vations on  the  third  article,  ano  am  un- 
der the  direction  of  this  honorable 
court  whether  I  shall  proceed  to  the 
fourth,  or  wait  till  they  take  some  re- 
freshment. (It  was  now  three  o'clock, 
and  the  court  adjourned  for  half  an 
hour.) 

[The  court  having  again  met,  Mr. 
Martin  continued.'] 

I  shall  now,  sir,  proceed  to  the  fourth 
article  which  charges  the  respondent's 
conduct  to  have  been  marked  during 
the  whole  course  of  the  (.rial  by  mani- 
fest injustice,  partialily  and  intempe- 
rance. 

From  the  evidence  it  certainly  ap- 
pears that  judge  Chase  prevented  the 
counsel  from  arguing  to  the  jury,  that 
the  sedition  law  was  unconstitutional ; 
and  this  seems  to  have  given  rise  to  a. 
a  great  portion  of  the  altercation  and 
ill  humor  between  the  court  and  the 
bench. 

I  admit  that  the  constitution  gives 
to  a  criminal  the  right  of  having  conn* 
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sel ;  But -the  constitution  has  not  de-  ons,  of  itself  necessarily  presupposes, 

fined  the  rights  or  duties  of  counsel,  and  is  predicated  upon  the  existence  of 

or  to  what  extent  they  are  to  exercise  a  law,  the  true  construction  or  meaning 

theriaii — One  thing,  however,  is  certain,  of  which  they  are  to  determine. — It  has 

— .hat  they  have  no  constitutional  right  indeed  been  seriously  questioned,  and 

to  impose  upon  the  court  or  to  mislead  that   by  gentlemen  of  great  abilities, 

the  jury.  whether  even  the  judiciary  have  a  right 

When  Calender's  counsel  contend-  to  declare  a  law  passed  by  the  legisla- 

ed  that  if  the  jury  have  a  right  to  decide  ture,  to  be  contrary  to  the  constitution 

qnestions  of  law",  then  the  constitution  and  therefore  void !  I  shall  <not  enter 

being  the  supreme  law  of  the  land,  the  into  an  examination  of  that  que  si  " 

jury  must  of  course  have  the  power  of  but  I  have  no  hesitation  in  saying  that, 

deciding  on  the  constitutionality  of  a  ajuryhaveno  such  right — that  it  ne- 

law;  the  judge  might  well  say  it  was  a  ver  wss    intended    they  should  have 

non-sequitur.  such  right,  and  that  if  they  had  the  right, 

What  has  been  allowed  to  the  jurors  we  might  as  well  be'  without  a  consti- 

as  their  incidental  right  on  the  general  tution. 
issue  ?  Not  to  decide  whether  there  is         The  first  specific  instance  of  my  cl 
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an  existing  law,  or  whether  a  law  is  in  ent's  unjust,  partial  and  intemperat 
force,  but  to  declare  the  true  constrnc-  conduct,  which  is  stated  in  this  fourth 
tion  of  an  extstinglavr,  and  whether  the  article  is,  that  he  compelled  the  Tra- 
case  at  issue  comes  within  the  true  con-  verser's  counsel  to  reduce  to  wiiting 
struction  of  such  law.  the  question  which  they  meant  to  pro- 
But  those  who  contend  that  the  jury  pound  to  Col.  Taylor.  The  correctness 
have  a  right  to  determine  the  constituti-  of  this  procedure  will  depend  on  the 
onality  of  a  law,  insist  not  for  the  power  question,  whether  the  court  had  by  law 
of  the  jury  to  decide  its  true  construe-  such  £  power,  for  if  such  a  power  was 
tion  and  whether  the  prisoner's  case  possessed  by  them,  it  is  to  be  pre- 
comes  whithin  it,  but  to  decide  whether  sumed  that  they,  on  that  occasion,  ex- 
what  is  produced  as  a  law  is  not  void,  a  ercised  it  according  to  their  best  discre- 
mere  nullity,  a  dead  letter  ;  or  in  other  tion,  nor  can  it  be  inferred  that  then- 
words  whether  such  a  law  is  in  exist-  conduct  was  criminal,  because  the  pro- 
ence.— The  maddeot  enthnsiasts  for  the  cedure  was  novel  in  Virginia.  There 
rights  of  jurors — their  most  zealous  ad-  are  cases  in  which  the  practice  oi  a 
vacates  have  never  contended  for  such  a  court  may  be  considered  the  law  of  the 
right  before  the  cases  of  Fries  and  Cal-  court ;  but  these  are  not  in  any  manner 
lender.  Whether  a  law  exists,  whether  analogous  to  the  case  in  question  ;  nor 
a  law  has  been  enacted — whether  a  law  do  I  find  that  the  practice  of  the  state- 
has  been  repealed — whether  a  law  has  courts  is  obligatory  "  in  any  cas^  ci 
become  obsolete  or  is  in  force  ?  The  this  kind  on  the  courts  of  the  L'nvted 
decision  of  these  questions  have  always  States."  My  honorable  client  did  not 
been  allowed  the  exclusive  right  of  the  consider  what  was  usual  in  Virginia, 
court. — The  power  of  the  court  to  de-  but  what  was  correct  and  proper,  he 
cide  exclusively  upon  these  questions  knew  that  the  law  authorised  him  to 
hath  never  been  before  controverted,  make  this  demand.  In  Maryland, 
Nay  the  very  right  claimed  on  behalf  where  he  imbibed  his  legal  knowledge, 
of  j  urors,  that  they  may  determine  what  and  where  at  the  bar  and  on  the  bench 
is  the  true  construction  of  the  law,  and  he  had  carried  it  into  practice, 
whether  the  case  is  within  its  prcvisi-  nothing  was  more  common   than  for 
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questions  to  be  reduce^  to  writing  at 
the  request  of  counsel,  or  at  the  re- 
quest of  the  court.  If  counsel 
doubt  of  the  propriety  of  the  evidence 
meant  to  be  drawn  from  the  witness, 
or  the  correctness  of  the  question 
meant  to  be  propounded  to  him,  they 
have  a  right  to  request  it  to  be  reduced 
to  writing.  So  also,  if  the  court,  with- 
out whose  approbation  no  testimony 
c  be  given  to  a  jury,  and  whose  duty 
ii  ,o  to  prevent  improper  testimony 
to  be  given,  has  reason  to  suspect  an 
intention  to  introduce  such  evidence, 
they  haVe  a  right,  and  they  ought 
to  require  the  questions  to  be  reduced 
to  writing,  that  there  may  be  no  mis- 
rehension  of  the  tendency  of  the 
q&estion,  and  that  they  may  more  deii- 
rately  decide  whether  it  is  proper  to  be 
put  to  the  witness.  And  in  this  case, 
the  counsel  were  not  required  to  re- 
duce their  questions  to  writing  in  the 
first  instance,  or  before  they  had  stated 
whatthey  meant  to  prove,  as  hath  been 
suggested.  When  Col.  Taylor  was 
called  and  sworn,  the  court  desired  to 
be  informed  what  they  meant  to  prove 
by  him.  M 'Natty  ii  an  autho- 
rity that  in  so  doing  they  acted  le- 
gally. The  counsel  stated  the  facts; 
to  prove  which  Col.  Taylor  was  call- 
ed ;  upon  which,  the  court  doubting 
the  admissibility  ci  the  testimony  di- 
rected the  question  to  be  reduced  to 
writing  for  their  consideration.  It 
cannot  for  a  moment  be  seriously  con- 
tended, biil  that  the  court  had  a  right 
so  to  do.  As  my  respectable  colleague 
(Mr.  Key)  has  observed,  the  practice 
oi  this  honorable  court  during  this  tri- 
al,  hath  perfectly  sanctioned  that  part  of 
ray  clients  conduct.  If  at  any  time  a 
question  has  been  put,  the  propriety  of 
which  hath  been  doubted,  it  has  been 
directed  to  be  reduced  to  writing; — It 
is  true,  that  this  has  been  principally, 
when  an  objection  has  been  made  by 
the  counsel ; — but  there  can  be  no 
doubt,  that  if  any  honorable  member 


of  this  court  had  apprehended  the  ques- 
tion tobe  improper,  the  court  would  have 
had  a  right,  and  would  have  directed 
the  question  to  be  propounded  in  writ- 
ing for  their  consideration.  The  pro- 
priety, the  principle,  in  each  case  is  the 
same.  On  this  part  of  the  charge  1  need 
not  dwell  any  longer.  ' 

The  next  instance  of  the  judges  con- 
duct specified  in  this  article  is  his  refu- 
sal to  continue  Calender's  case  to  the 
next  term,  notwithstanding  the  affida- 
vit filed,  and  the  applications  made. — 
On  this  subject,  I  shall  not  make  many 
observations  as  to  the  law  ;  bnt  I  may 
venture  to  assert  that  the  conduct,  of 
judge  Chase  in  this  instance  also  ap- 
pears to  have  been  free  from  any  cor- 
rupt or  oppressive  motive  or  design — . 
no  part  of  his  conduct  on  this  occasion 
has  been  produced  to  shew  that  he 
entertained  a  disposition,  to  pre- 
vent Callender  from  obtaining  the  tes- 
timony of  his  witnesses,  or  to  deprive 
him  of  the  necessary  time  to  procure 
their  attendance.  Let  it  be  recolleeted 
that  the  first  affidavit  prepared  and  pro- 
posed to  be  filed  in  order  to  obtain  a 
continuance  of  the  cause  was  a  general 
affidavit*  By  the  laws  of  En- 
gland a  general  affidavit  is  not 
sufficient  to  entitle  the  party  to  a  con- 
tinuance— and  upon  principles  of  law 
as  adopted  in  England  and  in  the  Unit- 
ed States,  at  least  in  Maryland,  a  sup- 
plemental affidavit  cannot  in  a  case  of 
this  nature  be  received. 

If  then  judge  Chase  had  wished  that 
Callender  should  have  been,  at  all 
events, prevented  from  a  continuance  of 
his  cause,  he  would  have  suffered  them 
to  have  filed  their  general  affidavit. 

According  to  the  laws  of  England, 
and  so  is  the  law  considered  in  Mary- 
land, to  e;}title  the  party  to  a  continu- 
ance, he  must  file  an  affidavit  shewing 
what  witnesses  he  wants — what  he 
expects  to  prove  by  them — that  he  has 
used  due  deligence  to  procure  them, 
and  that  he  has  a  reasonable  expecta- 
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tion  to  procure    tneir   attendance  at 
some  time. — -jude  Chase,  had  he  wish- 
ed that  Cailender  should  be  deprived 
of  a  continuance  of  his  cause,  would 
have  suffered  them  to  file   their  gene- 
ral affidavit,  but  what  was  his  conduct? 
Desirous,  they  should  not  improperly 
and  hastily  commit  themselves,    and 
lose  advantages  to  which  they  might 
be  entitled,  he  gave  them  a  caution, 
and  time  till  next  day  to  profit  by  it.  On 
the  next  day  they  did,  it  is  true,  file 
a. special  affidavit  ;  but  this  special  affi- 
davit so  drawn  up,  under  the  caution 
given  them  by  the  court,  is  not  such  as 
can  in  any  degree,  stand  the  test  of  le- 
gal investigation  even  under  the  autho- 
rity, which  one  of  the  honorable  ma- 
nagers (Mr.   Rodney)  hath  this  day 
introduced.— -Cailender  did  not  in  his 
affidavit  state  that  he  expected  to  be  able 
to  procure  his  witness  at  the  next  term, 
the  term  after,  or  at  any  term :  He  also 
stated  that  there  were  certain  books  ne- 
cessary for  his  defence,  but  he  did  not 
state  that  he  had  endeavored  to  pro- 
cure them  before — or  that  he  expected 
to  get  them  against  the  next  term. — 
And  surely,  if  when  Cailender  wrote 
that  libel,  he  founded  any  part  of  his 
charge  upon  books   which   had  been 
published,  he  ought  to  have  had  them 
by  him  when  he  wrote  and  published, 
and  to  have  kept  them  by  him  for  his 
defence  whenever  he  should  be  called 
upon  to  answer  for  that  publication,  and 
could  have  no  right  to  claim  a  continu- 
ance for  the  purpose  of  obtaining  such 
books.    One  of  the  honorable  managers 
(irlr.  Rodney)  has  this  morningreferred 
us   to  6th  vol.  Eacon's  Abridgement, 
from  page  050  to  652  upon  the  subject 
in  contest,  the  mode  of  putting  off  a  tri- 
al, and  there  as  he  acknowledges,  and  as 
the  authority  enforces  "  if  there  is  any 
cause  of  suspicion,  that  delay  is  the  ob- 
ject, the  court  should  be  satisfied  from 
circumstances,  that  the  person  absent 
is  a  material  witness — that  the  person 
applying  has  been  guilty  of  no  laches  or 


neglect — and  that  he  is  in  reasonable 
expectation  of  being  able  to  procure  his 
attendance  at  some  future  time."  That 
the  court  had  in  Calender's  case  just 
reason  to  believe  that  delay  was  the  sole 
object  of  the  counsel,  no  person  can 
doubt — Nay,  the  counsel  themselves 
have  upon  oath  declared,  that  delay 
was  their  object-— That  they  had  no 
hope  or  expectation  that  witnesses  could 
be  of  any  service  to  thern ;  that  they 
considered  Calender's  cause  desperate 
it  the  law  was  constitutional- — -and  that 
their  great  object  was  to  continue  the 
cause  to  another  court  that  it  might  not 
be  tried  before  my  honorable  client,  of 
whose  conduct  in  the  case  of  Fries 
they  had  heard,  and  against  whom  they 
had  formed,  it  seems,  the  most  decid- 
ed prejudices. 

This  authority  then  produced  by  the 
honorable  managers,  perfectly  justifies 
the  conduct  of  my  client,  in  refusing 
upon  that  affidavit,  to  continue  the 
cause  to  the  next  term.  The  court 
was  then  sitting  to  hear  the  charges 
brought  before  them — it  was  their  outy 
to  have  them  determined  without  un- 
necessary delay,  that  if  the  part"  'was 
innocent  he  should  be  acquitted,  if  guil- 
ty that  he  should  be  brought  to  speedy 
punishment.  The  same  honorable  ma- 
nager has  from  the  same  authority 
shewn,  "  that  upon  the  particular  cir- 
cumstances of  the  case  the  court  will 
make  a  rule  for  putting  off  the  trial  of  a 
cause  to  the  second  term  after  the  rule 
for  putting  off  the  trial  is  made."  I 
admit  the  law,  and  will  therefore  rea- 
dily admit  that  if  an  affidavit  had  been 
made  by  Cailender  stating  that  he  ex- 
pected to  be  able  to  prove  certain  facts,  . 
stating  what  the  facte,  were,  by  wit- 
nesses, who  from  their  particular  situ- 
ation, could  not  with  any  probability 
be  produced  before  the  second  term, 
after  the  affidavit,  and  could  then  pro- 
bably be  had,  the  court  might  with  pro- 
priety, and  perhaps  ought  to  have  con- 
tinued the  cause  to  the  second  court, 
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but  no  such  affidavit  was  made  ;    there- 
fore not  having  made  out  such  a  case, 
'  they  have  no  reason  to  complain  that 
they  had  not  the  benefit  of  it.     They 
did  not  even  swear  that  they  expected 
to  be  able  to  procure  the   attendance 
of  their  witnesses  at  any  time  whatever. 
A  case  has  also  been  referred  to  in 
Cowpcrs  reports,  where  the  defendant 
wanting  the    testimony  of  a  witness 
who  lived  out  of  the  jurisdiction  of  the 
court,  and  the   court  not  having  the 
power  to  issue  a  commission  to  obtain 
his  testimony,  the  court  declared  that 
if  the   plaintiffs  Avould  not  consent  to 
have  the   deposition  of  such  witness 
taken  to  be  read  at  the  trial,  they  would 
continue  the  cause  indefinitely.     1  he 
honorable  manager    has  further  said 
that  though  in  England  the  court  can- 
not issue   a  commission    to    examine 
witnesses,  yet  here  the  court  has  a  pow- 
er to  issue  a  commission  lor  that  pur- 
pose.    This  honorable  court  will  re- 
collect that  the  case  of  Callender  was  a 
criminal  prosecution,  I  doubt  whether 
the  court  has  any  power  in  a  criminal 
case  to  issue  a  commission  to  examine 
witnesses  for  or  against  the  prosecuti- 
on ; I  do  not  know  of  any  law  which 

gives  them  that  power — If  the  honor- 
able managers    know  of  such  a  law, 
they  will  be  so  obliging  as  to  refer  us 
to  it.— But  I  will  take  up  the  objection 
upon  each  view,  suppose  a  commission 
might  have  been  issued,  the  counsel  of 
Callender  did  not  apply  to  the  court  to 
grant  a  commission,  and  to  continue 
the  cause  till  the  commission  was  re- 
turned.    Suppose  a  commission  could 
not  be  issued,  Calender's  counsel  did 
not  applv  to  the  attorney  general  of  the 
district  for  his  consent,  that  these  wit- 
nesses should  be  examined  where  they 
lived,  and  their  deposition  be  read  in 
evidence  on  the  trial,  they  did  not  ap- 
ply to  the  court  for  their  determination, 
that  the  counsel  for  this  prosecution 
should  consent  to  this,  and  that  if  he 
refused,    the  cause    should    on    that 


ground  be  continued.  Had  they  pray- 
ed a  continuance  on  either  of  these 
grounds,  and  it  had  been  refused,  they 
might  have  had  some  pretext  under 
their  authorities  for  complaint,  but  this 
ground  they  never  attempted  to  take. 

Had  they  prayed  for  a  commission, 
and  the  iaw  authorised  it,  it  is  to  be 
presumed  the  court  would  have  grant- 
ed it.,  if  the  court   could  not  grant  a 
commission,  and  the  defendants  coun- 
sel had  proposed  that  the  depositio  ,s 
of  absent  witnesses  should  be  taken  t. , 
read  at  the  trial,  it  is  possible  the  court 
would  have  continued  the  cause  unless 
the  prosecutor  would  have  consented 
that  depositions  should  be  thus  taken. 
Hence  therefore  on  no  principle   doth 
it  appear  that  there  was  any  thing  im- 
proper, incorrect  or  illegal  in  refusing  a 
continuance  of  the  case  of  Callender. 

But  sir,  there  is  another  ground  up- 
on which  the  conduct  of  the  court  was 
strictly  justifiable  in  requesting  toknow 
bv  the  deposition  what  the  absent  wit- 
nesses were  expected  to  prove,  and  al- 
so in  refusing  to  continue  the  cause. — 
Upon  their  own  statement,  the  wit- 
nesses wanted  were  only  material  to 
a  few  of  the  charges  in  the  indictment. 

Their  absence   therefore   could  not 

be  a  sufficient  reason  to  put  oil  the  trial. 

Xhe  attorney  might  have  struck  out 

of  the  indictment  those  sets  of  words  to 
which  -heir  testimony  was  wanted,  and 
proceeded  to  the  trial,  upon  the  other 
part  of  the  charge. — And  as  the  pu- 
nishment both  as  to  fine,  and  imprison- 
ment was  discretionary,  not  exceeding 
a  certain  sum  and  time, — Callender 
was  equally  in  the  power  of  the  court, 
convicted  on  a  part,  as  if  he  had  been 
convicted  on  the  whole  of  the  charges 

and  the  court  having  the  discretion, 

and  having  refused  a  continuance  for 
the  want  of  the  testimony  suggested, 
had  it  in  their  power,  when  they  passed 
sentence  to  throw  out  of  their  conside- 
ration, those  parts  of  the  charge  for 
which  the  testimony  was  wanted. 
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And  on  this  subject  the  case  put  by  my 
respectable  colleague  (Mr.  Key)  is  per- 
fectly in  point ;  he  supposed  the  cuse  of  a 
person  indicted  for  stealing  a  horse,  saddle 
and  bridle ;  to  d^lay  the  trial,  the  prison- 
er suggests  the  wane  of  witnesses — the 
«ourt  compel  him  to  declare  in  his  affida- 
vit what  he  expects  to  prove  by  them.  It 
appears  that  he  only  wants  to  prove  that 
the  bridle  was  his  own  i  This  surely 
would  be  no  cause  for  delaying  the  trial. 
The  prosecutor  might  instantly  strike 
out  of  the  indictment,  the  bridle,  and 
there  could  not  be  the  least  pretext  for 
not  going  to  trial  upon  the  residue  of  the 
charge,  the  stealing  the  horse  and  sad- 
dle. So  in  Callender's  case,  the  want  of 
witnesses  to  justify  as  to  a  few  sets  of 
words,  could  afford  no  reasonable  cause 
why  he  should  not  be  tried  upon  a  dozen 
or  more  sets  of  libellous  words,  charged 
in  the  indictment,  as  to  which  he  did  not 
pretend  to  alledge  that  he  wanted  a  wit- 
ness. 

In  Maryland,  it  has  ever  been  the  prac- 
tice to  try  criminal  prosecutions  of  what 
nature  soever  at  the  first  court,  if  practi- 
cable, and  not  to  continue  them  unless 
some  legal  cause  is  shewn.  Judge  Chase 
had  been  accustomed  to  this  mode  of 
procedure.  It  was  in  Maryland  that  he 
acquired  the  first  rudiments  of  law.  It 
was  in  that  state  that  his  iegai  knowledge 
was  matured  by  practice. 

Why  should  capital  cases,  rather  than 
inferior  crimes,  be  tried  the  first  court  ? 
The  honorable  managers  admit  that  it  is 
the  general  rule  not  to  continue,  but  to 
try  at  the  first  term,  capital  cases.  Sure- 
ly if  indulgence,  if  deiay  is  necessary  in 
any  case  it  is  in  a  capital  case,  where  life 
is  at  risque  ;  where  an  injury  if  done  is 
irretrieveable  ! 

There  are  many  reasons,  which  shew 
the  propriety  that  prosecutions  of  every 
kind  should  be  decided  with  as  little  delay 
as  possible.  One  of  the  principles  as  to 
criminal  jurisprudence,  as  governor 
Clairbome  has  justly  observed,  is  that 
though  punishments  should  be  mild,  yet 
they  ought  to  be  hfieedy ;  by  having 
an  immediate  decision  there  is  a  great- 
er certainty  that  the  criminal  shall 
Hot  elude  justice  by  flight.  The  expence 
whether  to  the  criminal  or  to  the  public 
is  increased  by  delay  ;  delay  also  hazards 
the  loss  of  testimony  by  the  death  or  ab- 


sence of  witnesses ;  and  therefore  dimi- 
nishes the  chance  of  having  justice  done, 
either  to  the  party  or  to  tue  public,  the 
one  or  the  other  of  whom  may  be  essen- 
tially injured  for  want  of  testimony,  which 
might  have  been  had  if  the  trial  had  not 
been  delayed  ;  but  even  if  witnesses  live, 
and  can  be  had  at  the  trial,  yet  the  lose  of 
time  impairs  memory,  and  their  testimo- 
ny cannot  be  reiied  upon  in  the  same  man- 
ner as  if  they  were  examined  immedi- 
ately after  tne  transaction,  when  every 
circumstance  would  be  fresh  in  their  me- 
mory. These,  with  many  other  reasons 
which  might  be  given,  have  actuated  our 
courts  of  justice  in  Maryland,  never  to 
continue  criminal  prosecutions  of  any 
kind,  if  it  can  be  avoided  ;  and  shew  the 
propriety  of  their  conduct. 

The  next  specification,  in  this  article, 
of  improper  conduct  in  the  judge,    is,  , 

that  he  "  used  unusual  rude  and  con* 
temfituGus  expressions  towards  the  pri- 
soner's counsel ;  and  insinuated  that 
thej  wished  to  excite  the  public  fears 
and  indignation,  and  to  produce  that  in- 
subordination to  the  law,  to  which  the 
conduct  of  the  judge  did  at  the  same  time 
manifestly  tend."  As  to  this  part  of  the 
charge,  there  is  but  little  of  a  legal  na- 
ture contained  in  it,  I  shall  therefore  has- 
tily pass  over  it.  If  true,  it  seems  to  be 
rather  a  violation  of  the  princiciplcs  of 
politeness,  than  of  the  principles  of  law; 
rather  the  want  of  decorum,  than  the 
commission  of  a  high  crime  and  misde- 
meanor. I  will  readily  agree  that 
my  honorable  client  has  more  of  the 
"  fortiter  in  re,"  than  the  "  suaviter  in 
modo,"  and  that  his  character  may  in 
some  respects  be  considered  to  bear  a 
stronger  resemblance  to  that  of  lord  Thur- 
low  than  to  that  of  lord  Chesterfield  ;  yet 
lord  Thuriow,  has  ever  been  esteemed  a 
great  iegai  character,  and  an  enlightened 
judge. 

But  let  me  ask  this  honorable  court 
whether  there  is  not  great  reason  to  be- 
lieve that  the  sentiments  my  honorable 
client  expressed  with  respect  to  the  con- 
duct'of  the  counsel  and  their  object  was 
iust  and  correct  ?  What  was  the  conduct 
of  Callender's  counsel  r  Was  it  not  such  as 
immediately  tended  to  inflame  the  minds 
of  the  by-standers*  and  to  excite  their  in- 
dignation against  the  court, — and  highly 
insulting  to  the  judges  ?  Ih  the  first  place, 
f 
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ihey  endeavored  to  obtain  a  continuance 
©f  the  cause  to  next  court,  merely  "with 
an  intention  to  procure  delay,  and  to  pre- 
vent the  cause  being  tried  before  judge 
Chase,  acknowledging  that  they  had 
no  hopes  or  expectation  from  any  tes- 
timony to  save  their  client  if  the  law  was 
determined  to  be  constitutional ;  and  yet 
they  brought  forward  their  client  to  swear 
just  what  they  pleased,  in  order  to  pro- 
cure this  delay,  with  respect  to  the  neces- 
sity of  witnesses,  whose  testimony  they 
acknowledge  they  were  conscious  could 
be  of  no  service  to  them, — and  yet  they 
wished  the  by-standers  to  consider  the 
Court  acting  highly  improper  for  not 
granting  that  continuance !  Was  this  c- 
ven  10  serve  Callender  ?  No,  they  avow 
they  did  not.  appear  <:o  serve  him,  but  to 
serve  the  cause. — Sir,  it  appears  from 
their  own  evidence,  that  Callender  would 
I  aVe  submitted  to  the  court,  but  for  their 
interference;  that  they  volunteered  on  the 
occasion  not  for  h?n,  but  for  their  cause; 
and  yet  the  volunteers  wanted  the  comt 
to  give  them  to  another  term  to  prepare 
themselves,  and  made  Callender  swear 
what  they  pleased  to  effect  their  purpose. 
They  said  i bey  were  not  well  acquainted 

'1  the  law  upon  libels,  and  therefore 
wanted  time  to  examine  the  subject ;  but 
surely  when  persons  undertake  to  volun- 
teer their  services  on  any  subject,   they 

ht  to.be masters  of  it,  and  are  entitled  to 

indulgence  of  delay.  And  as  they  de- 
clare they  had  formed  the  determination, 
on  the  first  e  of  an  indictment  un- 

der the  sedition  law.  to  come  forward  to 
volunteer  their' services  for  the  sake  not 
of  the  man,  but  of  their  cause.  Com- 
mon decency  to  the  court,  ami  a  prop-;- 
respect  for  themselves,  plight  to  have  dic- 
tated to  them  in  the  interim  to  have  made 
themselves  fully  acquainted  with  all  the 
relative  to  that  subject  in  which  they 
had  thus  determined  oinciously  to  inter- 
pose. 

In  the  next  place,  when  the  jury  were 
about  to  be  sworn,  they  challenged  the 
array  in  order  to  set  aside  the  whole  panel. 
Such  challenge  can  never  be  made  correct- 
ly, but  for  the  jury  being  returned  by  an  of- 
ficer not  authorised,  or  for  unfair  and  par- 
rial  dealings  in  the  officer  who  summons 
the  jury.  The  reason  assigned  was,  that 
one  of  the  jurors  who  was  returned  had  ex- 
pressed sentiments  inimical  to  Calender. 


This,  if  true,  might  be  a  good  cause  to 
challenge  the  individual  juror  for  favor, 
but  no  boy,  who  had  read  in  an  office  six 
months,  would  have  supposed  this  a  suf- 
ficient cause  to  have  challenged  the  array, 
unless  it  had  been  further  alledged  that 
the  marshal  knew  the  juror  had  express- 
ed such  sentiments  before  he  had  sum- 
moned him,  and  had  summoned  him  for 
that  reason,  which  was  not  suggested.  Is 
it  possible  to  believe  that  legal  characters 
of  so  great  estimation,  that  one  of  them 
was  then  the  attorney  general  of  the  state 
of  Virginia,  another  almost  immediately 
after  appointed  attorney  general  of  the 
United  States  for  the  district  of  Virginia, 
and  the  third,  appointed  one  of  the  chan- 
cellors of  that  state,  should  have  been  so 
utterly  ignorant  of  the  law  relative  to  the 
challenge  of  the  array,  as  to  have  made 
the  motion  they,  did  ?  If  not,  it  must  be 
presumed  their  conduct  was  influenced 
by  a  wish  to  embarrass  the  court  ;  to  hold 
up  the  prosecutk  •  is  oppressive  ;  to  ex- 
cite public,  indignation  against  the  court 
and  the  government,  who  endeavored  to 
enforce  it,  by  attempting  to  impress  a 
belief  on  the  public  mind,  that  even  their 
marshal  had  in  the  very  beginning,  violat- 
ed his  duty  to  gratify  the  wishes  of  an 
oppressive"  government,  and  that  for  that 
purpose  he  had  unfairly  packed  a  jury  i 
Was  not  this  immediately,  was  it  not  de- 
signedly done,  for  the  purpose  of  excit- 
ing public  indignation  ?  What  was  the 
conduct  of  the  same  counsel  when  the 
court  desired  them  to  reduce  to  writing 
the  questions  they  meant  to  propound  to 
c  ji.  Taylor  ?  They  have  declared  they  he- 
sitated whether  they  would  do  it  ;  i<vd 
before  they  did  comply  with  the  courts 
direction,  they  made  a  direct  effort  to  hold 
up  to  the  bye-standers  that  the  court  was 
acting  with  oppression  and  partiality  to 
the  prejudice  of  Callender,  by  imposing 
on  his  counsel  difficult:  [imposition* 

which  the  court  had  not  iposed  upon 
the  counsel  for  the  prosecution  1  Where* 
as  in  fact  the  counsel  for  the  prosecution, 
had  fairly  stated  the  testimony  he  meant 
to  o*Ter,  before  he  produced  his  witnesses, 
having  no  desire  that  the  jury  should 
be  surprised  with  improper  evidence^ — 
whereas  the  counsel  for  Callender,  wished 
to  have  witnesses  examined  to  the  jury, 
without  the  least    previous  disclosure   to 


the  jury  cr  court,  at  the  evidence  meant 
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by  them  to  be  given  ;  most  evidently  that 
they  mighty  have  testimony  illegal  thus 
imposed  upon  them  ;  and  because  they 
were,  bv  tlie  correct  interposition  of  the 
court  defeated  in  this  object,  they  could 
not  consent  even  to  let  this  act  of  the  court 
pass,  without  a  direct  attempt  to  impress 
upon  the  bye  standers,  that  it  was  ano- 
ther instance  of  the  unfair  and  oppressive 
conduct  of  the  court,  which  ought  to  ex- 
cite their  indignation  !  Arid  here  let  this 
honorable  court  remember  that  Callender, 
in  his  Prospect  before  us,  had  in  the  most 
solemn  manner  appealed  to  the  state  of 
Virginia,  that  if  ever  the  time  should 
come,  when  the  government  of  the  Uait- 
cp  States  should  attempt  to  prosecute 
him  and  make  him  a  victim  under  the  se- 
dition law,  that  state  was  bound  under  ev- 
ery principle  of  interest,  of  justice,  and  of 
the  claims  he  had  upon  them;  to  come 
forward,  and  at  all  risqv.es  and  by  all 
means  to  protect  him.  Is  there  not,  sir, 
great  reason  to  believe,  that  the  object 
of  counsel  was  to  second  this  appeal  so 
made  by  Callender,  and  to  induce  "the  peo- 
ple of  Virginia,  to  come  forward  to  save 
their  client  from  the  pretended  oppres- 
sion of  gGve;-nmerit, — to  rescue  him  from 
their  fan?rs  !   . 

One  of  the  gentlemen  who  was  the  coun- 
sel of  Caiknder,  has  told  us,  that  whenever 
a  prosecution  should  be  attempted  under 
the  sedition  law,  he  had  formed  the  deter- 
mination to  come  forward  to  prove  its  un- 
constitutionality. That  in  consequence  of 
this  determination  in  Caliender's  case, 
and  only  for  that  purpose,  he  did  appear 
in  order  to  argue  its  unconstitutionality. 
He  has  told  us  further,  that  he  had  no 
hopes  of  convincing  the  court,  and  scarce- 
ly the  faintest  expectation  of  inducing 
the  jury  to  believe,  that  the  sedition  law 
was  unconstitutional  ;  but  yet  that  he 
wished  to  argue  the  question,  with  a  view 
of  making;  a  proper  impression  upon  the 
public  mind  ?  and  yet  he  has  disclosed  to 
us  upon  his  oath,  that  when  the  court  had 
charged  him  with  wishing  to  address 
himself  to  the  populace  and  not  to  the 
court,  he  denied  the  charge,  and  told  the 
court  he  only  wanted  to  address  himself 
to  and  to  be  heard  by  the  court,  and  did 
not  wish  to  be  heard  by  the  jury  and  by 
the  bye  standers  !  When  at  the  same  time 
he  knew  he  could  not  be  heard  by  the 
court,  without  also  be:ng  heard  by  the  ju- 


ry and  the  by-standers,  unless  they  had 
all  been,  a  thing  unknown,  sent  out  of  the 
court  house  ;  or  what  is  equally  unknown, 
had  their  ears  stuffed  with  cotton,  or  fill- 
ed with  Avax  ;  and  yet  the  same  gentle- 
man has  said  on  oath,  notwithstanding  that 
declaration,  that  it  was  his  chief,  almost 
his  sole  object  upon  that  subject,  to  be 
heard  by  the  by-standers,  and  on  them 
to  mi :ke  proper  impressions  !  What  bare- 
faced, what  unequalled  hypocrisy  doth  he 
admit  he  practised  on  that  occasion  ! 
What  egregious  trifling  with  the  court  1 
But,  I  would  ask  this  honorable  court, 
what  were  the  impressions  which  Mr. 
Hay  was  so  solicitous  to  make  on  the 
people  ?  Was  it  merely  to  convince  them 
that  the  sedition  law  was  unconstitutional, 
and  ought  not  to  be  enforced  ?  Had  not  the 
legislature  of  his  state  some  time  before 
announced  this  law  as  unconstitutional,  and 
destructive  to  liberty  ?  Hadthtvnot  circu- 
lated the  denunciation  throughout  every 
part  of  their  own  state,  and  sent  it  to  ev- 
ery legislature  in  the  union.  Do  not  let 
me  here  be  understood  to  censure  that 
honorable  body,  or  to  question  the  pro- 
priety of  their  conduct,  or  the  rectitude  of 
their  motives  ;  far  be  it  from  me  to  doubt 
that  they  honestly  believed  the  law  to  be 
unconstitutional,  and  fraught  with  all  the 
evils  which  they  suggested  would  flow 
from  its  execution;  and  th*  before  that 
they  thought  it  a  sacred  duty  to  act  as 
they  did.  I  am  not  in  the  habit  of  ques- 
tioning the  motives  which  influence  pub- 
lic or  private  bodies  ;  it  is  my  duty  to 
leave  that  question  to  their  own  con- 
sciences and  to  their  God  ;  I  myself  view 
them  in  the  most  favorable  light :  I  only 
mean  to  state  as  a  fact,  a  transaction  of 
notoriety  ;  but  can  it  possibly  be  suppos- 
ed after  this,  the  people  of  Virginia  want- 
ed a  speech  from  Mr.  Hay,  to  induce 
them  to  consider  the  sedition  law  uncon- 
stitutional, or  could  he  expect  that  those 
w'-.o  doubted  after  being  so  well  acquaint- 
ed with  the  sentiments  and  conduct  of 
-their  legislature,  would  be  made  converts 
by  any  thing  they  should  hear  from  him  I 
No  sir,  no  person  can  think  it.  What 
then  was  his  motive  ?  Was  it  not  to  im- 
press on  the  people,  that,  not  only  an  un- 
constitutional, oppressive  law,  was  about 
to  be  enforced  ;  but  also  that  the  court,  in 
order  to  enforce  it,  was  acting  in  the  most 
unfair  and  oppressive  manner,  as  well  at 
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trie  marshal  ;  and  thereby  to  inflame  the 
resentment  and  indignation  of  the  popu- 
lace against  tue  court  ?  I  will  not  say 
that  he  really  wished  so  far  to  have  excit- 
ed their  violence,  against  my  honorable 
client  as  to  have  endangered  his  life  ;  but 
it  is  impossible  that  I  should  doubt  but 
that  it  would  have  given  him  pleasure, 
that  their  violence  should  have  been  so  far 
at  least  excited,  as  to  have  intimidated  the 
court  from  executing  this  obnoxious 
1  a  \v. 

When  my  honorable  client  -went  from 
Baltimore  to  Richmond,  to  hold  the  cir- 
cuit court,  he  knew  how  violently  that  state 
was  opposed  to  the  enforcement  of  this 
law  ;  but  he  equally  knew  that  it  was  his 
duty  to  ^arry  it  into  execution,  without  re- 
gard to  the  sentiments  of  any  portion  of 
the  community,  or  however  disagreeable 
it  might  be  to  them.  Under  these  cir- 
cumstance:; he  vent  to  Richmond,  and 
finding  the  counsel  from  the  first  step  in 
this  cause,  attempting,  as  he  could  not 
but  consider  it,  to  inflame  the  audience 
and  excise  their  indignation  against  him. 
My  honorable  client,  who  well  knows 
mankind,  and  has  been  accustomed  to 
popular  assemblies,  appears  to  have  been 
fenxious,  as  his  best  security,  to  keep  the 
by-standers  in  good  humor,  and  to  amuse 
them  at  theexpence  of  the  very  persons, 
who  were  endeavoring  to  excite  the  ir- 
racibility  of  the  audience  against  him. 
Hence  the  mirth,  the  humor,  the  facetious- 
ness,  by  which  his  conduct  was  marked 
during  the  trial ;  and  which,  most  fortu- 
nately, was  attended  with  the  happy  con- 
sequence he  hoped  from  it,  for  it  is  ad- 
mitted that  he  kept  the  by-standers  in 
great  good  humor,  and  excited  peals  of 
laughter  at  the  expence  of  the  counsel, 
as  the  witness  very  justly  concludes,  for 
he  says,  "  The  Counsel  did  not  appear 
to  join  in  (he  laugh."  And  this,  sir, 
most  satisfactorily  accounts  for  the  mere 
than  usual  exertion  of  his  facetious  :,x- 
lents  on  the  trial  of  Callender ;  and  I 
doubt  net  was  the  real  cause  cf  that  exer- 
'  tion. 

Among  the  different  charges  made  c- 
gainst  judge  Chase  of  rudeness,  and  unu- 
sual language,  by  him  used  towards  the 
counsel  of  Callender,  we  find  it  stated, 
that  when  the  judge  had  repeatedly  de- 
clared, the  counsel  could  not  be  permit- 
led  to  argue  to  the  jury  the  constitution- 


ality of  the  law,  and  one  of  the  counsel, 
who  appears  to  have  felt  particularly  sore 
on  the  occasion,  still  urging  that  question 
to  the   jury,   the  judge  interrupted  him 
and  declared  that  the  counsel  of  Callen- 
der had  from  the  first  mistaken  the  law, 
and  that  they  had  persisted  in  pressing 
their  mistakes  on  the  court.     Never  was 
there  a  more  proper  or  correct  expressi- 
on used  by  a  judge.  Never,  I  believe,  did 
the  conduct  of  lawyers  more  fully  justify 
such  a  charge !  And,   if  the  abilities  of 
the  counsel  are  as  great  as  they  are  re- 
presented to  be,  it  is  almost  impossible 
not  to  believe,  their  errors  were  intenti- 
onal, and  with  the  express  view  to  em- 
barrass the  court.  In  the  first  place,  they 
insisted  that  the  jury,  not  the  court,  was 
on  the  indictment  of  Callender  to  assess 
the  fine. ;  which  should  be  imposed  upon 
him  ;  if  found  guilty.     This  was  one  of 
their  errors,  and  a  most  egregious  error 
it  was.     And  yet  my  honorable  client  has 
been  charged  with  rudeness  for  calling  it 
as  one  witness  states,  "  a  wild  notion." — 
Or  as  Mr.  Robinson  has  it  in  his  short 
hand,  "   a  mistaken  notion."     Either  of 
these  expressions  was  in  my  opinion  ex- 
tremely mild.     I  sir,  should  not  have  he- 
sitated in  calling  it  a  mad  notion. 

The  idea  that  the  array  was  to  be 
quashed  because  there  was  returned  an 
individual  juror,  who  was  supposed  to  be 
liable  to  be  challenged,  was  another  mis- 
take ;  a  mistake  that  even  a  school  boy  in 
law  could  scarcely  be  expected  to  have 
made.  The  affidavit  so  incorrectly  drawn, 
and  their  insisting  on  a  continuance  of 
their  cause  in  consequence  of  that  incor- 
rect affidavit,  was  another  mistake. 

An  additional  mistake,  was  their  idea 
that  the  court  had  no  right  to  know  what 
testimony  they  meant  should  be  given  by 
the  witness  produced,  and  that  it  was  im- 
proper to  require  that  the  questions  meant 
to  hi  propounded  to  col.  Taylor,  should 
be  reduced  to  writing. — And  the  attempt 
to  obtain  from  the  jury  a  decision  that 
the  sedition  law  was  unconstitutional,  in 
which  they  so  pertinaciously  persisted, 
was  also  an  error.  I  ask  then  whether, 
when  the  counsel  had  been  guilty  of  all 
these  mistakes,  it  did  not  perfectly  justi- 
fy ray  honorable  client  in  the  expressions 
he  used,  that  they  had  been  hem  the  first 
mistaken,  and  that  they  had  continued 
tferotighbat  prefixing  their  mistakes  upon 
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the  court  ?  Nay,  did  knot  justify  the  obser- 
vation used  by  him,  which  has  been  urged 
as  most  exceptionable,  u  that  they  must 
know  better  ;  and  that  their  conduct  was 
intended  to  influence  the  by-standers." — 
That  the  counsel's  great  object  was  to 
give  an  impression  to  the  people  has  been 
acknowledged  on  oath ;  and  the  court 
must  have  had  a  very  moderate  idea  in- 
deed of  the  legal  abilities  of  Callender's 
counsel  if  they  could  have  supposed  such 
a  succession  of  errors  to  have  arisen  from 
ignorance. 

But  the  judge  is  also  charged  with 
great  rudeness  in  the  manner  in  which  he 
replied  in  one  part  of  the  argument  to 
Mr.  Wirt,  just  at  a  time  when  that  gen- 
tleman hac?  finished  a  syllogism  ;  by  re- 
plying that  it  was  a  non  sequitur. — I  will 
"state  the  transaction.  Mr.  Wirt  hav- 
ing, as  he  supposed,  established  the 
position,  that  the  jury  had  a  right  to  de- 
cide the  law  as  well  as  the  fact,  he  pro- 
ceeded to  state  that  the  constitution  was 
the  supreme  law  of  the  land,  and  there- 
fore that  since  the  jury  had  a  right  to  de- 
cide the  law,  and  the  constitution  was  al- 
so the  law,  the  jury  must  certainly  have 
a  right  to  decide  the  constitutionality  of 
a  law  made  under  it ;  and  this  conclusi- 
on was  as  he  declared,  perfectly  sy logis- 
tic. As  Mr.  Wirt  had  assumed  the  cha- 
racter of  a  logician  in  his  argument,  no- 
thing could  be  more  natural  than  for  the 
judge  in  his  answer,  to  assume  the  same 
character  :  He  therefore  replied,  like  a 
logician,  "  a  non  sequitur,  sir  ;"  The 
correct  answer  to  a  syllogism,  which  is 
rather  lame  in  its  conclusion.  But  it 
seems  this  answer  was  accompanied  by 
a  certain  bow.  As  bovjs,  sir,  according 
to  the  manner  they  are  made,  may  like 
words?  according  to  the  manner  they  are 
uttered,  convey  very  different  meanings  ; 
and  as  it  is  as  difficult  to  determine  the 
merit  or  demerit  of  a  bow  without  hav- 
ing seen  it,  as  it  is  the  expression  of 
words  without  having  heard  them.  To 
discover,  therefore,  whether  there  was 
any  thing  rude  or  improper  in  this  4ow, 
I  could  have  wished  that  the  witness,  who 
complained  so  much  of  its  effect,  had 
piven  us  zfac  simile  of  it.  Had  we  been 
favored  not  only  with  the  answer,  but  al- 
6p  with  a  complete  fac  simile  of  the  bow, 
we  might  have  been  better  enabled  to  have 
judged  of  the  propriety  of  my  honorable 


clients  conduct  in  this  instance.  Butli 
seems  this  bow,  together  with  the  Ci  non 
sequitur"  entirely  discomfited  poor  Mr. 
Wirt,  and  down  he  sat  "  and  never  word 
spake  more  !"  If  so,  it  was  a  saving  of 
time.  But  we  have  no  proof  that  Mr. 
Wirt  meant  to  have  proceeded  any  fur- 
ther in  the  argument,  even  had  he  not 
been  encountered  with  this  formidable 
bow  and  non  sequitur.  And  the  pre- 
sumption is,  that  having  condensed  the 
whole  force  of  his  argument  into  a  syl- 
logistic form,  and  finding  his  syllogism 
did  not  produce  the  conviction  intended, 
he  took  his  seat  without  wishing  to  spend 
more  of  his  breath  in  what,  after  the  fai- 
lure of  his  logical  talents,  he  no  doubt  con- 
sidered a  fruitless  attempt.  Mr.  Nicho- 
las followed  Mr.  Wirt,  he  is  a  gentleman 
mild  and  polite  in  Ids  manners,  he  was 
treated  by  the  court  with  politeness.  He 
did  not  persist  in  addressing  the  jury  con- 
trary to  the  decisions  of  the  court,  he 
therefore  met  with  no  interruptions. 

We  have  now  more  particularly  to  dis- 
cuss the  charges  made  against  judg« 
Chase,  as  they  relate  to  Mr.  Hay,  the  other 
counsel  for  Cailender.  Mr.  Hay  insisted 
that  the  indictment  could  not  be  supported, 
because  the  title  of  Callender's  publica- 
tion, parts  of  which  were  charged  to  be 
libellous,  was  not  inserted  in  the  indict- 
ment, to  wit,  because  it  was  not  stated 
in  the  indictment  that  the  book,  which 
contained  the  libellous  matter,  was  called 
"  The  prospect  before  us."  And  to  sup- 
port this  objection  he  went  on  to  prove, 
that  when  an  indictment  states  libellous 
writings  in  tenor  following,  the  libellous 
part  of  the  wridng  set  forth,  and  on  which 
the  indictment  is  found,  must  be  set  forth 
"  verbatim  et  literatim  !"  There  was 
no  attempt  to  shew  that  any  expression 
in  the  indictment,  was  not  stated  correctly 
both  verbally  and  literally,  as  published  by 
Cailender.  The  indictment  did  not  charge 
the  title  of  the  book  as'  being  libellous. 
It  did  not  notice  the  title  of  the  book  in 
any  manner.  If  the  title  of  the  book  was 
necessary  to  huve  been  inserted,  which  I 
deny,  there  could  not  have  been  a  more 
absurd  or  inconclusive  argument  to  sup- 
port the  position,  than  that  upon  which 
Mr.  Hay  relied ;  and  the  judge  shewed 
great  temper  in  merely  exposing  it  to  ri- 
dicule in  the  manner  he  did,  by  observ- 
ing, that  as  he  insisted  the  libellous  mat 
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ter  should  be  set  out  verbatim  et  titera- 
thn,  he  wondered  he  had  nut  also  insisted 
ic  should  be  set  forth  fiunctttatzm.  An 
observation,  by  the  by,  which  perhaps  con- 
tained full  as  much  of  good  st*nse  as  of 
.  smartness,  since  we  a]'  know  the  came 
words  written  pf  printed,  will  be  liable  to 
different  constructions,  and  convey  very 
different  meanings,  as  they  are  punctua- 
ted. Mr.  Hay,  it  appears  from  his  own 
testimony;  as  well  as  the  testimony  of  the 
ether  witnesses,  was  guilty  of  very  im- 
proper conduct  to  the  court.  He  insisted 
that  if  the  ptisOiicrwas  convicted  upon  that 
indictment,  he  might  again  be  indicted 
for  the  same  uifer.ee,  and  could  not  defend 
himself  by  the  conviction  on  the  indict- 
ment then  before  the  court.  When  the 
court  assured  him  he  was  mistaken  in  the 
law,  Mr.  Hay  still  persisted  and  declared, 
that  he  should  not  be  more  surprised,  even 
if  Mi .Callender  should  again  be  indicted 
for  the  same  oifence,  and  should  be 
punished  a  second  time  for  the  same  offence, 
than  he  was  surprised  at  the  indictment 
then  before  the  court,  and  the  attempt  to 
punish  Callender  in  consequence  of  that 
indictment'.  What  language,  I  pray  you, 
could  be  used  to  the  court,  but  in  reality 
addressed  to  the  pop-dace,  more  derog- 
atory to  the  then  administration,  as  be- 
ing unpriucipalledly  oppressive,  or  con- 
taining a  more  direct  attack  upon  the 
integrity  of  the  judges,  holding  them  up 
as  the  venal  tools  of  the  then  administra- 
tion, ready  to  be  the  instruments  of  its 
oppression  ! 

What  wk  also  the  final  conduct  of  Mr. 
Hay,  when  having  repeatedly  attempted 
to  argue  to  the  jury  against  the  direction 
of  the  court,  and  having  as  repeatedly  been 
interrupted  and  stopped  by  the  court  ? 
He  took  up  his  papers  to  withdraw  ;  up- 
en  which  the  court  to'd  him,  if  he  pleased 
he  might  proceed.  His  answer  was,  "j 
v/ill  net."  When  the  court  further  ob- 
served, you  will  not  Mr.  Hay,  be  cap- 
tious, go  on  if  you  please  in  any  manner 
fcija  choose,  and  we  will  not  interrupt 
you.  Even  then,  when  in  my  opinion, 
the  court  had,  as  in  Fries'  case,  made  im- 
proper concessions,  what  was  his  answer  ? 
*'"!  am  not  captious,  but  I  will  nut  firo- 
eeed?'  And  he  folded  up  his  papers  and 
vithdrew. 

How  came  he  thus  to  act  ?  As  to  Cal- 
ender, he  acknowledges  he  despised  the 


wretch,  that  his  object  was  to  serve  the. 
cause,  not  Callender.  How  was  he  to 
serve  the  cause  ?  By  giving  an  impres- 
sion to  the  public  mind.  What  impres- 
sion did  he  wish  to  give  ?  By  holding  up 
the  idea  of  oppression  on  the  part  of  the 
government,  and  corruption  on  the  part 
the  court.  But  finding  himself  thus  foitd 
in  hi?  attempt,  by  .the  superior  abilities 
of  my  honorable  client  and  his  superior 
knowledge  of  mankind  ;  finding  that,  in- 
stead of  exciting  indignation  against  my 
client,  my  client  most  fort  nnatciy  had  ex- 
cited against  him  the  laughter  and  ridicule 
of  the  auditors.  He  went  out  in  a  plo- 
sion. At  the  same  time,  even  the  manner 
in  which  he  left  the  court,  shewed  his 
wish  to  impress  the  public  mind,  as  far  as 
possible,  with  sentiments  disadvantageous 
to  the  court.  And  as  to  the  interruptions 
Mr.  Hay  received,  they  are  clearly  prov- 
ed to  be  in  consequence  of  his  pertina- 
ciously attempting  to  act  contrary  to  the 
direction  of  the  court,  and  in  that  case  the 
only  question  could  be,  whether  the  court 
or  Mr.  Hay  had  the  control  over  the 
other. 

But  sir,  there  is  another  charge  which 
has  been  made  against  my  honorable  cli- 
ent, to  justify  that  part  of  the  article  which 
accuses  him  of  rudeness.  It  is  said  that 
speaking  of  Callender's  counsel,  or  ad- 
dressing himself  to  them,  he  called  them 
"  young  gentlemen."  To  me  it  appears 
astonishing,  that  these  expressions  if 
used  by  the  judge,  should  be  thought  re- 
proachful to  the  Counsel,  or  a  proper  sub- 
ject of  a  criminal  charge  ;  and  it  gave  me 
real  pleasure  to  find  that  Mr.  Nicholas, 
whose  whole  conduct  marks  him  as  a  gen- 
tleman, did  not  consider  them  offensive. 
He  has  observed  that  he  was  young  at  the 
time,  and  whoever  has  seen  him  as  a  wit- 
ness, must  be  convinced  of  the  truth  of  his 
assertion.  But  we  are  told  that  Mr.  Wirt 
was  at  that  time,  about  thirty  years  of  age, 
had  been  a  married  man,  and  was  then  a 
widower.  It  doth  not  appear  that  judge 
Chase  knew  of  these  circumstances  ;  but 
if  he  had,  considering  that  Mr.  Wirt  was 
a  widower,  he  certainly  erred  on  the  right 
side,  if  it  was  an  error,  in  calling  him  a 
young  gentleman.  But,  sir,  let  it  be  con- 
sidered that  my  honorable  client  has  been 
sk.:ed  by  the  honorable  managers,  to  be 
nearly  three  score  and  ten,  let  also  his  great 
legal  attainments  be   considered,  and  let 
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•me  ask,  if  any  person  H.n  think  his  ad-  execute,  and  that  I  will  not  ;  becauli 

dressing  gentlemen,  so  much  inferior  to  in  the  one  cafe  I  may  be  benefited,  in 

himselt  m  age  and  knowledge,  by  the  epi-  the  other   I    might    make  myfelf  ene- 

thet  of «  young  gentlemen,"  offensive  to  mics  ?»   An,;  would  you    reallly  with 

them,  much  less  criminal  as  to  the  pub-  £Q  liye  Uncier  a  government  where  your 

lie  ?  But  as  another  instance  of  his  rude-  hws  wefe  ^  admuu{lered  ?   Would 
riess^we  ..re  told,  that  addressing  himselt 


Mr.  Wirt,  when  he  (the  judge)  was  about  boldly,  nay,  even  fernly,   perform  his 

to  give  along  opinion  to  him  and  the  coun-  duty,  equally  uninfluenced,  equally  un« 

sel  employed  with  him,   which  opinion,  intimidated   by   the  "  Infant  is  vultus 

upon  Mr.  Wirt's  sitting  down,  the  court  ty^nni  "  or  the  'fpf&tii  civium  prava 

did  give.     And  pray,  sir,  was  there  the  :ubgntmm  !"_Such  3&  ihe  judges  we 

least  impopriety  in   a  situation    ot  that  J      ,  ,       ,  r  a  t  u„>«>  ?w  Mw*'3 

i   '  ,    ;        t    ,      , ,    ,    •      .,  oiteht  to  have  ;  iuch  1  nopT -ive/.a-ue 
nature,  that  the  court  should   desire  the       '6,.   ,  A.  «   *-    """^f 

counsel  to  be  silent  and  to  take  their  seats?  Pal1  have-     °ur  /"/«ty  ™\  [":    • 
Before  judge  Chase  went  from  Balti-  our  lives t  can  only  be  proteaeu  ana  k 
more,  to  hold  the  circuit  court  at  Rich-  cured  by  fuch  judges.     With ^  this  non- 
mond,  he  knew  that  the  sedition  law  had  orable  court    it    regains,  wnether  we 
been  violated  in  Virginia-     I  had  myself  [hall  have  fuch  i^Jges  ■' 
put  into  his  hands  The  prospect  before         The  remaining  part  of   this    charge 
us.     He   felt  it  his   duty  to  enforce  the  pateSj  that  m7  honorable  client  «  by- 
laws of  his  country  -What,  sir,  is  a  judge  trayed  an  indecent  folicituds    for    the 
in  one  part  ot  the  United  States,  to  per-         '  -n-         r   .  r  j         i 

.'  Zu.   u        u    jp         i        .  conviction  ot  the   acculed,   unbecoming 
mit  the  breach  ot  our  laws  to  go  unpun-  ...  _  '  ..  ,,j? 

ished,  because  they  are  there  unpopular,  even  a  P«ohc  profecutor  and  as  highly 
and  in  another  part  to  carry  them  into  ex-  difgraceful  to  the  character  cf  a  judge, 
ecution,  because  there  they  may  be  as  it  was  fubverfive  of  juftice  !"  I  aav 
thought  wise  and  salutary  ?  And  would  not  certain  fir,  whether  I  exactly  know 
you  really  wifh  your  judges,  inftead  of  what  is  here  meant  by  a  public  prole- 
acting  from  principle,  to  court  only  the  cutor.  If  thereby  is  meant  the  public 
applaufe  of  their  auditors  ?  Would  you  officer^  who  profecutes  thofe  charged 
wifh  them  to  be  what  fir  Michael  Fof-  with  being  guilty  of  crimes  againit  the 
ter  has  fo  correctly  Rated,  the  mod  public,  I  am  indeed  forry  to  find  that 
contemptible  of  all  characters,  popular  thofe  officers,  fo  neceffary,  are  holder? 
judges:  Judges  who  look  forward  in  by  the  houfe  of  reprefentativesof  the 
all  their  decifions,  not  for  the  applaufe  United  States  in  fo  incorrect  a  point  of 
of  the  wife  and  good  ;  of  their  own  view.  I  deny  fir,  the  propriety  of  the 
Confidences  •,  of  their  God  ;  but  of  the  remark  ;  and  muft  be  permitted  to 
rabble,  or  any  prevailing  party?  I  refcue^  the  public  prof  cutor  from  a  re- 
flatter  myfelf  that  this  honorable  fe-  mark  fo  deregatory.  He  is  as  much  the 
nate  will  never,  by  their  decilion,  fane-  protector  of  innocence,  as  the  aven- 
tion  fuch  principles  !  Our  government  ger  of  guilt  \  his  duties  are  as  clearly 
is  not,  as  we  fay,  tyrannical,  nor  act-  marked  as  thofe  of  a  judge.  They 
ing  on  whim  or  caprice.  We  boaft  have  both  one  common  object  in  view, 
cf  it  as  being  a  government  of  laws,  though  acting  in  different  characters. 
But  how  can  it  be  fuch,  unlefs  the  The  profecutor  and  the  judge  are  e~ 
laws,  while  they  exift,  avefacredly  and  qually  bound  to  fhield  the  innocent,  and 
impartially,  without  regard  to  populari-  to  punifh  the  guilty.  The  profecutor 
ty,  carried  into  execution  ?  What  fir,  does  the  fame  benefit  to  his  country 
fhali  judges  difcriminate  ?  Shall  they  by  faving  the  innocent  from  punifh- 
be  permitted  to  fay,  "  this   law  I  will  meat,  as  by  preventing  the  guilty  from 
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impunity.  Neither  the  judge  nor  the 
profecutor  ought  to  attempt  injuring  in- 
nocence, it  is  equally  the  duty  of  both 
to  punifh  guilt !  Such,  fir,  are  my  ideas. 
Such,  fir,  I  have  ever  underftood  the 
duties  of  an  ojjice,  which  I  have  held 
in  the  ftate  of  Maryland,  for  twenty- 
feven  years  or  more  ;  and  if  my  con- 
duct had  not  been  during  that  period, 
confonant  to  thefe  fentiments,  I  fhould 
indeed  feel  myfelf  degraded  and  dis- 
honored. 

I  have  now  Mr.  President  gone 
through  the  observations,  which  have 
appeared  -to  me  necessary  upon  the 
four  first  articles.  If  I  have  been 
thought  tedious  my  apology  is  the  re- 
spect I  feel  for  the  dignified  source 
from  which  these  charges  have  pro- 
ceeded ; — from  irvy  inability  to  decide, 
which  of  the  charges  uhe  honorable  ma- 
nagers will  most  rely  upon,  :.n  their  con- 
clusion ;  and  the  consequent  nccessir 
f.y  of  dilating  upon  them  all  ;  sensible 
of  the  extreme  danger,  that  for  want  of 
exertions  which  indeed  require  greater 
abilities  than  I  am  able  to  bring  into 
action,  erroneous  impressions  should 
remain  in  any  instance  upon  the  minds 
of  this  honorable  court,  in  a  case  of 
such  public  magnitude,  and  in  which 
my  honorable  client  is  so  deeply  inte- 
rested. For  his  sake, — for  the  sake 
of  my  country,  I  have  felt  it  a  sacred 
dutv  to  exert  those  few  talents  which 
providence  hath  been  pleased  to  bestow 
upon  me  ! 

[It  was  now  five  o'clock,  when  Mr. 
Martin,  informing  the  senate,  he  had 
not  breakfasted  that  morning, — and 
had  not  during  that  day  taken  any  re- 
freshment of  any  kind,  except  two 
glasses  of  wine  and  water  ; — That  the 
fifth  end  sixth  articles  yet  remained  to 
be  investigated  by  him,  as  being  altoge- 
ther of  a  legal  ?iature.  And  that  he  felt 
himself  too  much  exausted  to  proceed  ; 
sollicited  the  indelgence  of  the  court  to 
permit  him  to  conclude  on  Monday, 
this  was  readily  granted,  and  the  court 
accordingly  adjourned] 

Ths  court  having  met  on  Monday, 


February  25th  at  half   past  10,  Mr* 
Martin  proceeded,  as  follows  : 

After  having  returned  my  very  sin- 
cere thanks  to  this  honorable  court  for 
their  polite  attention  on  Saturday,  in 
giving  me  time  to  this  morning,  I  will 
now  proceed  to  the  further  investiga- 
tion of  the  case,  in  which  we  are  en- 
gaged. But  before  I  call  your  attenti- 
on to  the  fifth  and  sixth  articles  of  im- 
peachment, permit  me  to  notice  some 
few  points  that  I  find  had  been  unat- 
tended to  by  me  on  Saturday. 

When  a  witness  (Mr.  Rind)  who 
had  been  in  some  degree  concerned  in 
printing  The  prospect  before  us,  ap- 
peared at  the  trial  of  Callender  to  give 
evidence  against  him,  we  are  told  judge 
Chase  assured  him  that  he  might  be 
under  no  apprehension  from  giving  tes- 
timony, for  that  he  should  not  be  pro- 
secuted on  account  of  any  thing  he 
fhould  disclose  on  that  trial. 

What  is  the  fact  from  the  evidence  ? 
Mr.  Rind,  it  seems,  was  summoned  as 
a  witness, — he  came  forward  without 
any  objection  on  his  part,  to  give  evi- 
dence.— It  was  then  that  Mr.  Hay,  in 
order  to  throw  impediments  in  the  way 
of  the  prosecution,  undertook  to  inter- 
fere with  the  witness  of  the  United 
States,  and  to  tell  him  that  he  was  not 
obliged  to  give  testimony,  as  it  might 
criminate  himsell. — The  judge  repli- 
ed it  was  very  true,  but  that  the  court 
would  take  care  the  witness  should 
not  be  prosecuted  on  account  of  any 
thing  he  should  disclose  in  his  evi- 
dence, which  might  affect  himself. 

By  this  the  court  only  meant  that  they 
would  not  institute  any  criminal  pro- 
secution against  the  witness,  and  ii  any 
indictment  should  be  found  against 
him  grounded  on  the  testimoney  thus , 
given  by  him,  they  would  interfere 
with  government  to  procure  a  noli  pro- 
sequi, or  pardon — and  on  these  condi- 
tions, and  under  such  promises,  it  is  a 
most  usual  practice  to  introduce  asso- 
ciates and  accomplices  to  give  evidence 
for  the  conviction  of  other  and  greater 
criminals. — But  this  is  suggested  to 
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have  been  improper  in  the  judge  : — 
and  one  of  the  witnesses,  the  present 
attorney  general  of  Virginia,  has  on 
his  examination  rather  hazarded  the 
idea,  that  any  interference  of  the  na- 
ture in  question  ought  to  have  been  by 
the  United  States  attorney  for  that  dis- 
trict, and  not  by  the  court. 

The  gentleman  is  mistaken.— In 
Great  Britain,  when  an  accomplice  is 
produced  to  be  a  witness,  his  produc- 
tion, and  the  security  he  hath  against 
prosecution  on  account  of  any  thing 
which  he  may  disclose  having  a  ten- 
dency to  criminate  himself,  is  the  act 
of  the  court,  and  not  of  the  public  pro- 
secutor, except  so  far  as  it  is  done  un- 
der the  direction  and  with  the  courts 
approbation  *  To  support  this  position 
I  will  again    turn  to  M'Nally  p.  2Q3. 

"  The  admitting  an  accomplice  as 
a  witness  for  the  crown,  is  not  a  mat- 
ter granted  by  the  court  as  of  course, 
but  depends  upon  the  question,  whe- 
ther the  indictment  can  be  found,  and 
supported  without  his  evidence. 

As  in  the  king  against  Robert  and 
William  Luckhurst,  Maidstone,  Lent 
assizes,  1798. 

Counsel  for  the  crown  moved,  that 
Avery,  an  accomplice,  mightbe  brought 
before  the  grand  jury  to  give  evidence 
on  a  bill  of  indictment. 

Justice  Buller,saidit  was  not  amotion 
of  course,  and  he  desired  the  counsel  to 
read  over  his  brief,  and  certify  that 
there  was  not  sufficient  evidence  to 
convict  without  the  testimony  of  the 
accomplice,  otherwise  he  would  not  al- 
low the  motion  ;  because  it  might  be 
the  means  of  letting  off  the  worst  of- 
fender, and  punishing  those  to  whom 
otherwise,  according  to  circumstances, 
mercy  might  be  shewn,  and  he  instanced 
a  similar  case,  which  happened  at 
York  assizes. — The  counsel  then  stat- 
ed that  this  offender  had  been  before 
admitted  king's  evidence  against  the 
others  by  the  committing  justice.  Bai- 
ler said  that  he  would  not  pay  anv  re- 
gard to  that,  because  it  ought  not  to 
be  in  the  power  of  a  justice  of  the  peace 
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to  say,  who  ought  and  who  ought  not 
to  be  admitted  king's  evidence.  The 
counsel  thereupon  said  that  on  reading 
the  indictment  and  his  brief,  he  thought 
the  accomplice  ought  to  be  admitted 
as   evidence  ; — And    his  motion   xvan 

granted:'' — That  is  by  the  court. 

This  authority  clearly  shews  that  in 
England  it  is  considered  the  province 
of  the  court  to  decide  when,  and  on 
what  terms,  accomplices  shall  be  in- 
troduced as  witnesses  ;  and  such  has 
been  the  uniform  practice  in  Maryland* 

And  here  let  me  observe  before  I 
quit  this  subject,  as  to  Mr.  Hay's  con- 
duct, that  although  this  witness  came 
forward  voluntarily  to  give  testimony 
without  making  any  objection  on  his 
part,  Mr.  Hay  to  obstruct  the  prose- 
cution, officioushj  interfered  as  far  as 
he  could,  to  deprive  the  United  States 
of  the  testimony  necessary  to  convict 
the  offender,  and  to  dissuade  the  wit- 
ness from  being  sworn.  A  conduct  I 
confess,  I  cannot  but  view  as  being  at 
least  highly  censurable,  yet,  sir,  my 
honorable  client  suffered  it  to  pass 
without  even  the  smallest  reprimand  ! 
This  did  not  shew  a  disposition,  on  the 
part  of  judge  Chase,  to  be  captious 
even  with  Mr.  Hay. 

There  was  another  part  of  the  tes- 
timony I  omitted  to  notice  ;  I  will  now 
do  it,  lest  the  gentleman,  who  comes 
after  me  might  make  the  same  omissi- 
on— It  has  been  suggested  by  two  of 
the  witnesses,  that  the  court  in  one  in- 
stance, used  the  word  "  we,"  in  the 
plural  number  as  identifying  the  court 
with  the  prosecutor  of  the  United 
States.  Mr.  Hay  has  stated  it  to  have 
been  on  the  following  occasion  ;  when 
the  counsel  for  Callender  reproached 
the  court,  with  being  guilty  of  partiality 
in  requiring  the  questions  "by  them  pro- 
pounded to  Col  Taylor  to  be  reduced 
to  writing  although  the  court  had  not 
made  a  similar  requisition  of  the  pro- 
secutor. The  court  in  reply  observed 
w  the  attorney  when  he  opened  his  case, 

stated  what  he   expected  to  prove  J 

But  though  he  did,  we  were  not  obliged 
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to"  He  was  asked  if  he  was  satisfied 
as  to  the  correctness  of  these  expressi- 
ons, he  replied  in  the  affirmative,  and 
being  taken  down  as  I  have  now  in- 
troduced them,  and  read  to  him,  he 
adhered  to  them.  Some  mistake  there 
must  be,  for  the  words  so  stated  are 
destitute  of  sense  or  meaning.  "  But 
though  he  did  we  were  not  obliged  to. 
To  do  what  ?  I  presume,  to  have  com- 
pelled him  to  give  us  his  questions  in 

writing. 

The  sense  then  must  have  been,  that 
as  Ae  attorney  had  disclosed  what  he 
meant  to  prove,   and  as  there  was  no 
doubt  of  the  propriety  of  the  evidence, 
therefore,  they,  the  court,    were    not 
obliged  to  require  of  him  to  put  his 
questions  in  writing.  This  construction 
reduces  the  answer  to  common  sense 
and  propriety,    and  frees  the  answer 
from  obscurity   and  from   censure. — 
Mr.  Nicholas  thinks  the  word  "we" 
was  used  in  one  instance,  by  the  court, 
as  understood  by  him,  in  the  same  in- 
correct   manner,    as    identifying    the 
court  with  the  attorney,  but  not  at  the 
time,  or  on  the  occasion  to  which  Mr. 
Hay  alludes  ;  he  however  is  incapable 
to  specify  at  what  time,  or  on  what  oc- 
casion.    I  ask,  sir,  upon  such  evidence 
so  uncertain,  so  vague,  so  unsupported, 
can  any  criminality  be  fixed  as  to  this 
part  of  the  charge  upon  my  honorable 

client. 

Indulge  me,  sir,  with  a  few  remarks 
on  certain  private  and  social  conversa- 
tions which  it  seems  have  taken  place 
b«tween  the  judge  and  some  others, — - 
and  which  though  perfectly  innocent  of 
themselves,  have  been  pressed  into  the 
service  of  this  prosecution,  and  at- 
tempted to  be  distorted  into  criminali- 
ty  and  I  will  then  quit  this  part  of 

the  charges. — A  very  worthy  and  re- 
spectable gentleman,  with  whom  I 
have  long  been  acquainted,  (John  T. 
Mason,  Esq.)  has  been  called  upon  to 
disclose  a  jocose  conversation,  which 
took  place  between  him  and  my  honor- 
able client,  a  few  days  before  he  went 
onto  Richmond,  to  hold  the  court,  at 
which  Callender  was  tried.     On  that 


occasion  he  tells   us  judge  Chase  in» 
formed  him  that  he  was  going  to  hold 
the  court  at  Richmond,  and  that  he  was 
determined  to'teach  the  Virginia  bar 
the  difference  between  the  liberty  and 
the  licentiousness  of  the  pre3S.     That 
as  to  himself,  there  was  no  person  a 
greater  friend  to  its  real  liberty, — nor 
a  more  decided  enemy  to  its  licenti- 
ousness.    Judge  Chase  further  observ- 
ed that  he  was  in  possession  of  a  copy 
of  The  prospect  before  us,  which  I  had 
given  to  him,  and  said  either,  that  if  the 
state  of  Virginia  was  not  totally  de- 
based, or,  that  if  there  was   an  honest 
jury  to  be  found  in  that  state,  but  Mr. 
"Mason  thinks    the    first,    he    would 
bring  Callender  to  punishment.     Mr. 
Mason  has  declared  the  conversation 
was  open  and  public  in  the  presenceof 
a  number  of  gentlemen,  perfectly   jo- 
cular, and  in  great  good  humor,  and  it 
is  proved  the  conversation  was  intro- 
duced by  Mr.   Mason  himself,  whose 
facetious  talents  are  so  well  known.— 
That -gentleman  has  declared  that  it 
was  painful  to  him  to  be  obliged  now 
to  disclose  what  then  passed.     Nor 
can  any  person  doubt  it ; — or  that  no- 
thing but  a  sense  of  the  obligation  he 
owes  to  his  count./  Avhen  thus  called 
upon  to  obey  the  claims  society  has 
upon  him,  could  have  induced  him  thus 
to  disclose  the  particulars  of  this  sport- 
ive  facetious  conversation  introduced 
by  himself,  to  gratify  the  views  of  any 
person,  who  would  wish  to  turn  it  to 
the  disadvantage  of  my  honorable  client. 
But,  sir,  I  will  ask,  in  all  this  what 
is  there  which  fixes  any  criminality  on 
iudge   Chase,  or  which  indicated  on 
his  part  a  disposition  to  oppress?     It 
was  a  fact  notoriously  known,  that  the 
bar  of  Virginia,  in  general   did,  or  at 
least  professed  to,  consider  the  sedition 
law    unconstitutional,    as    imdidy  re- 
straining the  liberty  of  the  press, — that 
great  Palladium  of  our  rights.     On  the 
contrary,  my  honorable  client  with  ma- 
ny other  respectable  characters,  legal 
and  other,  considered  it  as  a  wholesome 
and  necessary  restraint  upon  its  licen- 
tiousness,— and  believed  that  such  re- 
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atraint  was   the  best  security  for  the  country  have  been  violated  particularly 

preservation  of  its  liberty.  And  on  this  in  cases  of  magnitude,  it  is  his  sacred 

subject  let  me  introduce  the  authority  duty  to  recommend  to  the  grand  jury 

of  Br.  Franklin,  himself  a  printer,  and  an  examination  into  such  crime',  and 

as  great  an  advocate  for  the  liberty  of  to  endeavor  to  bring  i^eir  perpetrators 

the  press,  as  any  reasonable  man  ought  to  due  punishment  I,  sir,  disclaim  the 

to  be.     He  has  declared  that  unless  the  idea  that  a  judge  shews  a  want  of  im- 

slander  and  calumny   of  the  press  is  partiality  because  he  is  desirous  to  see 

restrained  by  some  other  law,   it  will  guilt  punished.     I,  sir,  have  no  idea, 

be  restrained  by  club  law.     The  sen-  that  our  judges  should  be,  like' the  gods 

timent  sir,  is  just.     Ifgendemen  can-  of  Epicurus,  lolling  upon  the ir  beds  of 

not  find  in  the  laws  of  their  country  a  down,   equaily    careless    whether  the 

protection  from  that  profligate  conduct  laws  of  their  country  are  obeyed  or  vi- 

of  printers,  which   is  at    this  time   so  elated,   instead    of   actively   discharg- 

common,  or   cannot  obtain  from  the  ing  their  duties. — Judge  Chase  went  to 

laws  of  their  governments  ample  pu-  Richmond  determined  to  enforce  the 

nishment  against  their  base   calumni-  laws  of  his  country  : — It  was  an  ho- 

ators,  they  will  become  their  own  a-  nest  determination  !     He  might,  it  is 

vengers.     And  to  the  bludgeon, — the  certain,  under  the  frivolous   pretexts 

sword,  or  the  pistol  they  will  resort  for  used  for  that  purpose,  have  continued 

that  purpose. — But  to  return  to  my  the  cause  to  another  term^.  he  might  by 

client,  it  was  his  knowledge  of  the  pre-  so  doing  have  left  the  odium  of  enforc- 

vailing  ideas  of  the  Virginia  bar  that  ing  this  obnoxious  law  to  be  incurred 

induced  him  to  use  expressions  which  by  some  other  of  the  judges  ; — by  so 

amounted  to  no  more  than  his  strong  doing  my  honorable  client  might  have 

sense,  that  they  had  erroneous   opini-  avoided  the  obloquy  to  which  he    has 

ons  as  to  what  was  the  true  liberty  of  been  exposed  on  account  of  this  trial, 

the  press,  and  did  not  properly  distin-  and  this  impeachment  as  far  as  it  is. 

guish  between  its  liberty  and  its  licen-  founded  thereon.    But  had  he  so  done, 

tiousness.  in  my  opinion,  he  would  have  been 

And  as  to  the  determination,  he  ex-  guilty  of  a  cowardly  dereliction  of  his 

pressed  that  he  would  bring  Cailender  duty. 

to  panishment.  Mr.  Mason  has  deciar-         Mr.  Tripolet  has  also  been  intro- 

ed  that  everything  the  judge  said  on  duced  to  prove  casual  conversation  in 

that  subject  was  predicated  upon  the  the  moments  of  unsuspecting  sociality 

supposition,  that  Cailender  was  in  re-  and  levity.     He  it  seems  travelled  in 

ality  the  author  of  The  prospect  be-  the  public  stage  with  judge  Chase  tG 

fore  us.  Richmond — -On    the    second  day  of 

There  was  nothing  then  personal  as  their  journey,  having  formed  an  ac- 

to  Cailender,  but  only  an  honest  indig-  quaintance   during  that    time,    some 

nation  expressed  against  a  vile  libeller  conversation  being  introduced  relative 

whomever  he  might  be.  to  Cailender,  Mr.  Tripolet  informed 

The  judge  had  in  his  hands  one  of  the  judge  that  Cailender  had,  v.  hen  he 

the  most  flagitious  libels  ever  publish-  first  came  to  Virginia  been  taken  up  in 

ed  in  America, — a  case  in  which  there  Berkley  county   as  a  vagrant and 

had  been  the  most  impudent  and  daring  judge  Chase  replied  "it  is  a  pity  that 

violation  of  a  law  of  the  United  States;  they  had  not  hung  the  rascal."     And 

— he  considered  it  his  duty  to  put  the  this  is   introduced  to  prove   that  the 

law  in  force  against  such  an  offender,  judge  left  Baltimore  with  a  predeter^ 

And  was  itnot?  Yes  sir,  if  a  judge,  ei-  rnination  to  oppress,  and  do  injustice 

ther  of  his  o~vn  knowledge,  or  by  informa-  to  Cailender  ! 

jtjon.  derived  from  a  respectable  source,         I  have,  sir,   heard,   I  believe  more 

has  reason  to  believe  the  laws  of  his  than  one  hundred  of  the  most  respec- 
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table  gentlemen  of  all  political  parties  the  part  of  judge  Chase,  is  the  mildness 
use  similar  expressions,  not  only  when  of  the  punishment  inflicted. 
speaking  of  Callender,  but  also  of  some  I  now  Mr.  President  shall  proceed 
other  printers  :  But  these  expressions  I  to  the  fifth  and  sixth  articles  of  im- 
only  considered  as  maiking  their  disap-  peachment.-^-These  relate  to  the  pro- 
probation  of  the  conduct  of  those  priri-  cess  issued  against  Callender,  and  to 
ters,  not  as  a  proof  they  would  be  guil-  the  time  at  which  it  was  made  returna- 
ty  of  injustice  towards  them,  or  that  ble. — By  the  fifth  article — my  client  is 
they  would  do  them  any  unauthorized  charged  with  having  "  awarded  acapias 
injury. — Tripolet  had  in  the  stage,  in-  against  Callender  by  which  he  was  ar- 
formed  my  client  that  he  had  never  rested  and  committed  to  close  custody, 
seen  Callender,  the  judge  meeting  although  it  is  provided  by  an  act  of 
him  at  the  door  of  the  tavern,  where  congress  passed  the  twenty  fourth  day 
they  both  lodged,  as  he  came  from  of  September,  in  the  year  1789,  that  for 
court,  the  day  on  which  the  bench-  any  crime  or  ofTence  against  the  Unit- 
warrant  issued,  observed  to  Tripolet,  ed  States  the  offender  may  be  ai  rested, 
'*  that  the  marshal  had  gone  after  Cal-  imprisoned  or  bailed  agreeably  to  the 
lender,  therefore  that  he  probably  usual  mode  of  process  in  the  state 
would  have  the  pleasure  of  seeing  where  such  offender  may  be  found, — 
him,"  and  a  day  or  two  after  informed  and  although  it  is  provided  by  the  laws 
Tripolet  that  the  marshal  had  returned  of  Virginia  that  upon  presentment  by 
without  Callender,  and  he  was  afraid  any  grand  jury  of  an  offence  not  capi- 
they  should  not  catch  the  damned  ras-  tal,  the  court  shall  order  the  clerk  to 
cal  that  court — Tripolet  has  told  us  he  issue  a  summons  against  the  person  or 
boarded  with  judge  Chase  at  the  same  persons  offending,  to  appear  and  an- 
tavern  six  days ;  they  werejtravelling  to-  swer  at  the  next  court." 
gether  three  days,during  this  whole  time  The  criminality  alledgcd  against  my 
of  nine  days,  such  only  are  the  scraps  honorable  client  by  this  article  as  well 
of  loose  idle  conversation,  which  have  as  the  w'xJ/z,  consists  in  his  violation  of 
been  picked  up  and  brought  forward  a  law  ofthe  state  of  Virginia,  by  which 
as  indicating  a  hostile  and  oppressive  it  is  supposed  his  conduct  ought  to  hav  3 
principle  towards  Callender.  been  regulated. 

As  to  the  word  "  damned,"  which  We  find  from  the  evidence  in  this 

has  been  introduced  in  the  conversati-  cause,  that  the  legal  characters  of  that 

on,  however  it  may  sound  elsewhere  in  state,  whether  on  the  bench  or  at  the 

the  United  States,  I  cannot  apprehend  bar,  cannot  agree  among  themselves  as 

it  will  be  considered  very  offensive,  even,  to  what  is  the  law  of  that  state, — and 

from  the  mouth  of  a  judge,  on  this  side  that  the  practice  has  been  and   con- 

of  the   Susquehanna; — to  the   south-  tinuestobe  variant  in  various  counties 

ward  of  that  river  it  is  in  familar  use,  in  Virginia. — Nay  it  is  proved  that  two 

generally  introduced  as  a  word  of  com-  highly    respectable     legal    characters, 

parison, supplying    frequently  the  who  successively  held  the  office  of  ac- 

place  ofthe  word  w  very"  not  confined  torney  general  (Col.  Innes    and  Gen. 

to  cases  where  we   mean    to  convey  Brooke)  were  applied   to    by   one  of 

censure,  but  frequently  connected  with  their  deputies,  and  declared  themselves 

subjects  the  most  pleasing ; — thus  we  incapable  to  decide  what  ought  to  be 

say  indiscri  minately  a  very  good  or  a  the  practice,  or  in  other  words,  to  de- 

damn'd  good  bottle  of  wine  ; — adamn'd  cide  in  which  cases  a  summons  ought 

good  dinner,  or  a  damn'd  clever  fellow,  to  be  issued  and  in  what  cases  a  capias 

But,  sir,  what  must  at  once  efface  was  the  proper  process. — Surely  then 

every  pretence  of  a  disposition  hostile  judge   Chase,   who  was  a  stranger  in, 

and  oppressive  towards  Callender  on  Virginia,  cannot    be  considered  cri- 
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minal  nor  even  subject  to  reproach  for 
not  understanding  a  law  of  that  state, 
the  true  construction  of  which  remains 
even  now  a  question,  upon  which  the 
Virginia  judges  and  lawyers  find  it  im- 
possible, to  agree. 

Upon  these  observations  I  think  I 
might  safely  rest  my  client's  defence, 
as  t&  this  charge  ; — And  even  con- 
sent that  he  shall  be  convicted  and  re- 
moved from  office,  whenever  they  shall 
agree  among  themselves  upon  the  con- 
struction of  their  law, — provided  it 
should  be  against  us. 

But,  sir,  I  must  request  to  be  indulg- 
ed in  an  endeavor  to  investigate  this 
subject  which  appears  so  intricate,  and 
to  try  if  I  cannot  throw  such  lights  up- 
on it  as  possibly  may  be  serviceable  to 
the  gentlemen  of  the  bar  of  that  state, 
whose  law  is  in  question  ;  and  in  this 
attempt  I  feel  a  confidence,  that  I  shall 
be  at  least  able  to  satisfy  this  honorable 
court,  judge  Chase,  even  if  bound  to 
conduct  himself  according  to  the  laws 
of  Virginia,  which  I  utterly  deny,  and 
shall  endeavor  to  disprove,  acted  not 
only  free  from  criminality,  but  with 
the  stiTctest  propriety. 

I  shall  lay  down  as  a  position, 
which  will  not  be  controverted,  that  in 
all  personal  actions,  civil  or  criminal, 
instituted  against  individuals  in  Vir- 
ginia as  well  as  in  Maryland  the  pro- 
cess to  bring  them  in  to  answer  to  the 
suits  is,  and  haih  always  been  a  ca- 
pias, or  process  to  arrest  the  body,-— 
except  so  far  as  by  legislative  acts  of 
the  respective  states,  the  law  hath  in 
certain  cases  been  altered  and  other 
process  directed — And  I  mean  to 
shew  that  every  case  in  Virginia,  civil 
or  criminal,  and  some  there  are  of  both, 
where  a  summons  is  the  legal  process, 
arise  out  of  the  legislative  provisions, 
that  is  the  acts  of  assembly  of  that  state. 
And  by  examining  the  different  acts, 
which  have  been  passed  upon  this  sub- 
ject, we  shall  be  able  to  ascertain,  what 
are  the  cases,  and  the  only  cases, 
wherein  a  summons  ought  to  be  issued. 


I  have  sir,  before  me  the  laws  of  Vir- 
ginia antecedent  to  the  American  Re- 
volution ;  It  is  the  edition  printed  at 
Williamsburg  by  Rind,    Purdie   and 
Dixon,  in  the  year  1 769.  .  It  appears, 
sir  that  until  the  year  seventeen  hun- 
dred and  forty  eight,  suits   might  be 
brought  in  the  county  court  for  any 
sum  exceeding  twenty  five  shillings 
current  money,  or  two  hundred  pounds 
of  tobacco  :  and  actions  of  trover  or 
detinue  without  regard  to  the  value  of 
the  article  converted  or  detained,  in  all 
such  actions  a  capias  ad  respondendum 
Was  the  first  process  issued,  author 3s- 
ing  the  sheriff  to  take  the   body  of  the 
defendant  into  his  custody  and  have 
him  before  the  court  at  the  time  when 
his  writ  was  returnable — in  that  year 
a  law  was  passed,  chap.  4th, — by  the  16 
sec.  of  which  it  is  enacted,  "that  for 
the  more  speedy  recovery  of  small  debts 
it  shall  be  lawful  for  the  justices  of  any 
county  court  to  hear  and  determine  all 
suits  brought  for  any  debt  or'  demand, 
due  by  judgment,   obligation,   or  ac- 
count for  any  sum  or   sums   of  money 
or  tobacco  of  the  value  of  twenty  five 
shillings  current  money  or   two  hun- 
dred pounds  of  tobacco,,  and  not  ex- 
ceeding five  pounds  of  like  money,  or 
one  thousand  pounds  of  tobacco,  by 
petition  without  the  solemnity  ofajury, 
and  where  the  demand  shall  net  exceed 
the  above  mentioned  sums,  the  plain- 
tiff shall  proceed  by  petition,   and \nat 
otherwise"     after    directing   in   what 
manner  the  claim  is  to  be  set  forth  in 
the  petition — the  same  section  directs 
that    "  upon  filing  such  petition  in  the 
clerk's   office,  a  summons    of  course 
shall  be  issued  returnable  to  the  next 
court    (the    courts     were    then    held 
monthly)  a  -copy  of  which,  together 
with  a  copy    of  the    petition — and  ac- 
counts shall  be   delivered  to  the  de- 
fendant, or  left  at  his  or  her  usual  place 
of  abode,  ten  days  at  least  before  the 
next  succeeding  court>  and  the   same 
being  returned  executed   by   a  sworn 
officer,  or  oath  made  of  the  due  service 
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thereof,  if  the  defendent  do  not  then  garding  any  imperfection,  omission  or 
appear,  it  shall  be  lawful  for  the  said  defect,  &c.  except  those  only  which 
justice  to  hear  and  examine  into  the  the  party  demurring  shall  speci- 
truthofthe  matter  so  complained  of,  ally  and  particularly  set  down  and  ex- 
and,  to  determine  the  cause  on  the  evi-  press,  together  with  his  demurrer, 
dence  produced,  or  to  dismiss  the  pe-  as  causes  of  the  same  notwithstanding, 
tition  as  to  them  shall  seem  just. —  &c.  And  that  if  any  verdict  should  be 
And  if  the  defendant  do  appear,  he  given  in  any  such  action  or  suit,  in  any 
shall  forth  with  put  in  such  answer  or  court  of  record  in  said  dominion,  the 
plea  thereto  as  will  bring  the  matter  judgment  thereupon  shall  not  be  staid 
of  complaint  in  issue  thereupon :  Or  if  or  reversed  for  or  by  reason  of  any  de- 
he  fails  to  plead,  the  court  shall  in-  fault  in  the  form  or  want  of  form,  ofa- 
stanlly  proceed  to  hear  and  determine  ny  writ,  &c.  any  law,  statute  or  usage 
the  cause  in  a  summary  way  upon  to  the  contrary  notwithstanding." 
such  evidence  as  shall  be  given  and  And  here,  sir  it  may  perhaps  be  pro  > 
shall  give  judgment  according  as  the  per  to  observe  that  in  Virginia,  at  least 
very  right  of  the  cause  and  matter  in  before  the  revolution,  the  penalties  in- 
law shall  appear  unto  them  without  re-  flicted  for  the  breach  of  their  penal 
gard  to  form  or  want  of  form,  &c."  laws,  were  commonly  by  the  acts  them- 
By  the  22d  sec.  of  the  same  law,  it  selves  directed  in  what  mode  tc>  be  re- 
is  enacted  "  that  when  any  person  en-  covered,  which  mode  was  almost  uni- 
titled  to  an  action  of  trover  or  detinue  versally  directed  to  be  "  by  information^ 
shall  set  forth  the  v*lue  of  the  thing  de-  bill,  plaint,  or  action  of  debt,  in  any 
manded  to  be  under  the  value  of  fve  court  of  recoirl  within  said  dominion, 
pounds,  in  a  petition  to  any  county  wherein  r.o  essoin,  pretection,  or  wa- 
court,  a  summons  shall  issue,  and  the  ger  of  law,  privilege,  or  any  more  than 
same  proceedings  shall  be  had  as  in  ca-  one  imparlance  shall  be  allowed"  [Mr. 
ses  for  the  recovery  of  small  debts.  Martin  turned  to  a  variety  of  the  penal 
But  for  the  recovery  of  any  penalty  for  laws  to  shew  such  were  the  provisions.] 
the  breaches  of  the  penal  laws  of  the  This  honorable  court  will  perceive  that 
then  colony,  no  change  was  made  as  to  under  these  provisions,  the  penalties 
the  mode  of  instituting  the  action. —  could  not  be  recovered  by  presentment 
The  process  of  capias  to  arrest  the  of-  and  indictment,  as  hath  frequently 
fender,  the  right  of  trial 4byjunr  in  been  determined;  hence  the  usual 
such  actions, — as  to  these  subjects,"the  suits  or  actions  resorted  to  in  the  courts 
law  was  left  as  before  :  and  yet  actions  of  Virginia  for  the  recovery  of  those 
of  this  nature  were  under  the  consider-  penalties  from  the  smallest  to  the  grcat- 
ation  of  the  legislature  ;  for  we  fiund  est,  were  informations  or  actions  of 
in  sec.  23  of  the  same  law,  "  that  for  debts.  And  the  twenty-third  section 
the  easier,  speedier  and  better  advance-  which  I  have  just  read  relates  to  such 
mentof  justice  in  obtaining  judgments  informations  or  action  of  debt,  where 
in  any  such  suit  or  action,  where  the  the  penalty  should  not  exceed  fve 
penalty  sued  for  shall  not  exceed  fve  p0un<-h-,  and  to  those  only  applies  such 
pounds,  current  money,  or  one  thou-  regulations  as  are  thereby  made,  which 
sand  pounds  of  tobacco,  if  in  such  suit  however  do  not  alter  the  form  of  action 
any  demurrer  shall  be  joined„and  enter-  or  the  nature  of  the  process  to  be  issued, 
ed  therein,  in  any  court  of  record  within  even  in  those  cases,  but  leaves  the  law 
said  dominion,  the  judges  shall  proceed  in  those  respects  as  it  was  before, 
and  give  judgment  according  to  the  ve-  However  during  the  same  session 
ry  right  of  the  case,  and  as  the  matter  in  their  legislatorial  disquisitions,  they 
of  lav;  shall  appear  to  them,  without  re-  thought  proper  to  take  away  the  trial. 
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by  jury  in  proceedings  by  presentment  proceedings,   where  a  summons  was 
to  recover  penalties  not  exceeding  five  directed  to  issue,  is  where  a  present- 
pounds, — to  give  the  courts  summary  rnent  hath  been  made  by  grand  jury, 
jurisdiction  in  those  cases;  and  to  take  for  an  offence,  the  penalty,   whereon 
away  the  process  of  a  capias  therein,  shall  not  exceed  five  pounds  current 
—And  hence  having  by  the   first  sec-  money,  or  one  thousand  pounds  of  to- 
tion  of  chapter  seven  (see.  page   188,  bacco,  which  presentment  need  not  be 
laws  of  Virginia)  enabled  grand  juries  drawn  up  in  any  other  form  ;  and  on 
to  present  breaches  of  all  penal  laws  of  which  presentment  the  court  was  to  de- 
that  then  colony :  by  the  2nd  section  it  cide  in  a  summary  manner,  without  the 
is  thus  enacted  "  that  when  any  offence  intervention  of  a  jury.-— -This  honora- 
or  offences  should  be  presented  by  a  able  court  will  also  perceive,  that  the 
grand  jury,  and  the  penalty  or  forfei-  provision  of  this  act  directing  summons 
ture  by  law,  inflicted  thereon  shall  not  to  issue  in  the  case  I  have  stated  can  on- 
exceed  five  pounds  current  money  or  ly  apply  to  presentments  made  under 
one  thousand  pounds  of  tobacco,  be  it  the  local,  penal  laws  of  Virginia  where' 
to  the  king  and  informer,  or  to  the  par-  the  penalty  is  restrained  to  a  sum  not 
ty  and  informer  only,  or  appropriated  exceeding  five  pounds  current  money, 
to  any  other  use   whatever,  such  pre*  era  thousand  pounds  of  tobacco,  and 
sentment  need  not  be  drawn  up  in  other  cannot  exceed  to  presentments  for  of- 
form  than  as  the  same  stands  presented  fences  at  common  law,  such  as  assaults, 
by  the  grand  jury,  and  thereupon  the  riots,  libels  &c,  since  in  all  such  cases 
court  shall  order  a  summons  forthwith  the  courts    have  a  discretionary  power 
to  issue,  to  summons  any  person,  so  to  fine  what  sum  they  think  reasona- 
presentedto  appearand   answer  such  ble,  and  therefore  may  fine  beyond  five 
presentment  at  the  next  court  (as  I  have  pounds  current  money  or  a  thousand 
before  observed,  the  courts  were  then  pounds  of  tobacco Nor  doth  the  pro- 
held  monthly)  and  shall  not  admit  of  vison  exceed  to  any  case  even  under 
any  exception  or  pleading  to  the  form  the  penal    laws    of  Virginia    where 
or  manner  thereof,  but  shall  proceed  the  court  may  punish  by  imprisonment. 
to  trial,  without  the  formality  of  a  jury,  Upon  this  examination  of  the  subject, 
and  give  judgment  upon  such  present-  it  appears  that  until  the  time  of  the  A- 
menty  according  as  the  very  right  of  the  merican  Revolution,  according  to  the 
cause  and  matter  in  law  shall  appear  laws  of  Virginia  a  capias  remained  the 
to  them  ;  and  if  the  party   summoned  proper  process  in  all  personal  civil  ac- 
fails  to  appear,    the   court  may  give  tions  except  where  the  claims  was  for 
judgment  for  the  penalty."   ^  money  or    debts  due   not  exceeding 
Thus  sir,  the  law  of  Virginia  re.  five  pounds  current  money  or  on^  thou- 
mained  until  the  revolution,  and  from  sand  pounds  of  tobacco — or  where,  in 
this  view  it  will  appear  that  the  only  detinue  or  trover,  the  plaintiff  laid  the 
cases,  where,  in  personal  civil  actions,  value  of  the  property  not  exceeding 
*he  process  was  to  be  by  summons,  the  aforesaid  sum. — And  that  in  cri- 
andnotby  capias,  were  where  debts  minal cases  a  capias  remained  the  pro- 
were    claimed    not     exceeding     five  per  process  in  all  proceedings  for  offen- 
pounds  or  one  thousand  pounds  of  to-  ces  at  criminal  law  j — and  for  all  offen- 
bacco,  or  property  converted  or  de-  ces  against  the  acts  of  the  state  of  Vir- 
tained  not  exceeding  the  same  value,  ginia  where  the  court  may  inflict  a  fine 
in  all  which  cases  the  suit  or  action  of  more  than  five  pounds  current  mo- 
was  to  be  instituted  by  petition,  and  the  ney,  or  which  were  punishable  by   wa- 

court  was  to  decide  in  a  summary  man-  prisonment Having  thus  shewn  what 

nzrwithoutthe  intervention  ofajury.  was  the  law  on  this  subject  at  the  time 

And  that  the  only  case,  in  criminal  of  the  American  Revolution, — I  have 
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sir,  to  examine  what  charges  and  altera-  eight  hundred  pounds  of  tobacco,  the 
tions  have  been  made  therein  since  same  may  be  sued  for,  and  recovered 
that  period.  in  the  manner,  directed  by  law  for  debts 

The  first  law  made  since  the  revolu-     of  like  amount, 
tion  was  passed  in  the  year  1792,  and         This  clause  was  designed  to  prevent 
is  to  be  foundin  the  edition  of  the  Vir-     informations  or  actions  of  debt  to  be 
ginialaws  published  by  Augustine  Da-     originally  instituted  for  the  recovery  of 
vis  in  the  the  year  1794,  page  96,  the     penalties  not  exceedingthat  sum,  where 
37th  sec.  increases  the  amount  of  the     no  presentments  should  be  made,  and 
debt,  which  may  be  recovered  by  peti-     to  direct  a  procedure  by    petition  in 
tion  in  the  county,  city  or    Borough     which  also  the  process  must  be  a  snm- 
court  to  a  sum  not  exceeding  twenty     mons,  and  the  decision  by  the  court  in  a 
dollars  or  eight  hundred  pounds  of  to-     summary  manner, 
bacco,  directing  process  to  be  by  sum-         One  other  provision,  and  one   only, 
mons  and  the  mode  of  procedure  for     hath  been  made  for  issuing  a  summons, 
recovery  of  the  same  as  for  recovery  of     this  is  found  in  the  twenty  fourth  sec. 
small  debts  before  and  at  the  time  of    of  the  same  act  and  runs  thus.     "No 
the  revolution. — The  38th  sec.  also  en-     information  for  a  tresspass  or  misde- 
creases    the    value    of   the    property     meanor,  shall  be  filed  in  any  court, but 
where  in  trover  and  detinue,  petition     by  express  order  of  the   court  entered 
may  be  filed  and  proceedings   be  had     on  record,  nor  unlefs  the  party  fuppo- 
as  before  the  revolution,  to  the  sum  of    fed  to  be  culpable  fhall  have  failed  to 
twenty    dollars,     or    eight     hundred     appear  and   (how  good  caufe    to  the 
pounds  of  tobacco.  contrary,  having  been    required   to  do 

In  the  same  year,  an  act  was  passed  fo  by  z  fummons  appointing  a  conveni- 
to  be  found  page  106,  by  the  sixth  sec.  ent  time  for  that  purpofe  ferved  upon 
of  which  it  is  enacted,  "  that  in a  pre-  him,  or  left  at  his  ufual  place  of  a- 
sentment  to  the  county  or  corporation     bode." 

courts,  if  the  penalty  of  the  offence  ex-         Thefe  are  the  only  acts  of  the  Virgi- 
ceed  not  five  dollars,  or  three  hundred     nia  legiflature  I  find  on  this  fubject — I 
pounds  of  tobacco  ;  or  to  the  district     believe  there  are   no  others. — If  there 
court,  if  the  penalty  exceed  not  twenty     are  any  more,  the  honorable  managers 
dollars' or  one  thousand  pounds  of  to-     will  be  fo  obliging  as  to    point  them 
bacco,  no  information  thereupon  shall     out ;  but  prefuming  that  they  can  pro- 
be filed,  but  a  summons  shall  thereup-     duce  no  further  provifions,  what  is  the 
on  be  issued  against  the  defendant  to     refult  of  this  investigation  ?   that  even 
answer  the  said  presentment,  and  such     at  this  time,  the  only  inftances  in  per- 
summons  having  been    served   upon     fonal  civil  actions  where   fummons  is 
him,  or  a  copy  thereof  having  been      the  proper  procefs,  are  where  the  de- 
left at  his  usual  place  of  abode,  and  if    mand  for  money  due, — or  on   account 
he  doth  not  appear,  judgment  shall  be     of  trover  or  detinue  doth  not  exceed 
given  by  the  court  against  him  for  the     twenty  dollars,  or  eight  hundred  pounds 
penalty,  and  if  he    doth    appear,  the     of  tobacco,  in  which  cafe  the  proceed- 
court  shall  in  a  summary  way,  without     ing  is  to  be  by  petition  and  the   court 
the  intervention  of  a  jury  hear  and  de-     determine  in  a  fummary  manner  with- 
termine"  &c.     And  by  the   37th  sec.     out  the  intervention  of  a  jury  :— And 
of  chapter  74,  page  113,  there  is  a  ge-     in  criminal  cafes,  or  for  recovery  of  pe- 
neral  provision,  that  where  no  present-     naliies  for  the  breach  of  their  penal  laws 
mentmay  be  made,  yet  where  the  penal-     the  enly  cafes  where  a  fummons  is  the 
ty  incurred  by  the  breach  of  any  penal     regular  procefs  are  where  th<*  actions 
law  shall  not  exceed  twenty  dollars  or     are  inftituted  by  preferment  If  a  erana 
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y,  on  which  prefentment  no  infor- 
mation is  to  be  filed, — or  without  fuch 
prefentment  by  petition,  for  the  reco- 
very of  penalties  not  exceeding  twenty 
dollars  or  its  correspondent  value  in  to- 
bacco :  which  cafes  can  only  arife  un- 
der the  acts  of  affembly  of  Virginia, 
and  not  where  the  offences  are  at  com- 
mon law — nor  in  any  cafe  even  under 
the  laws  of  Virginia,  where  punish- 
ment may  be  by  imprifonment, — that 
the  only  additional  inftance,  in  which 
a  fummons  is  to  be  ufed  in  a  criminal 
cafe,  is  where  application  is  made  for 
an  information,  and  there  it  is  direct- 
ed in  order  that  the  party  may  have  an 
opportunity  to  fhew  caufe  why  an  in- 
formation fhall  not  be  ordered  againft 
him  :  but  even  in  this  cafe,  if  the  in- 
formation is  ordered,  a  capias  is  the 
procefs  to  bring  the  party  to  anfwer 
the  charge  contained  in  fuch  informa- 
tion,—as  it  remains  to  be  in  every  other 
criminal  profecution  or  fuit  except  thofe 
ivhich  I  have  already  particularly  defignat- 
ed. 

I  will  now,  fir,  turn  to  the  law  of 
the  flate  of  Virginia  with  the  violati- 
on of  which  we  are  charged  ;  but  firfl 
let  me  premife  it  is  molt  erroneoufly 
ftated  in  the  article  of  impeachment, — 
how  this  hath  happened  is  not  for  me 
to  fay, — but  fuch  is  the  fact  —the  ar- 
ticle of  impeachment  fets  forth,  that 
"  it  is  provided  by  the  laws  of  Virgi- 
nia, that  upon  prefentment  by  any 
grand  jury  of  an  offence  not  capital, 
the  court  fhall  order  the  clerk  to  ijfue  a 
fummons  againft  the  perfon  or  perfons 
offending  to  appear,  &c.  whereas,  in 
truth  the  words  of  14  z  law  are,  «  up- 
on prefentment  made  by  the  grand  ju- 
ry of  an  offence  not  capital,  the  court 
fhall  order  the  clerk  to  iffue  a  fummons 
or  other  proper  procefs  againft  the  perfon 
or  perfons,  &c.  (See  page  1 12,  fee.  28 
fame  edition,  laws  of  Virginia.) 

Thus  then  the  very  law  points  out 
that  on  fuch  prefentments  a  fummons 
is  not  in  all  cafes  a  proper  procefs,  but 
that  a  fummons  is  to  iffue,  or  cthsrpro- 
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per  procefs,  according  to  the  nature  of 
the  offences  prefemed.     That  is,  as  I 
have  already  ihewn,  a  fummons  is  to  be 
iflued  where  prefentments  are  made  for 
a  violation  of  the  penal  laws  of  their 
ftate   punifhable  by  a  fine  of  not  more 
than  twenty  dollars,  or  its  correfpond- 
irig  quantity   of  tobacco,   nor  by  impri- 
fonment; but  in  all  prefentments   for 
offences  at  common  law,  or  for  breaches 
of  their  penal  laws  punifhable  by  fin: 
beyond  twenty  dollars,  or  by  imprifonment, 
m  fuch  cafes  the  clerk  mufl  iffue  a  capi- 
as, that  being  the  proper  procefs.— And 
upon  thefe  principles,  it  has  been  de- 
termined  in  the  circuit  court  of  Co- 
lumbia, fitting  at   Alexandria,   acting 
under  the   laws  of  Virginia,  that  ou 
prefentments  for  affaults  and  battery, 
and  other  common  law  offences,  a  ca- 
pias is  the  proper  procefs  to  be  iffued; 
and  this  determination  has  been  made 
while  a  gentleman  of  great  legal  know- 
ledge, a  native  of  Virginia,  and  who 
received   his   legal  education   in   that 
ftate  (John  Thompfon  Mafon,   Efq.) 
profecuted  in  that  court  for  the  Unit- 
ed States,  upon   whofe  application   I 
pre  fume  the  determination  was  made. 
I  will  now  examine  the  law  of  the 
United  States  paffed  the  24th  Septem- 
ber,  1789,  entitled  «  an  a£t  to  eflab- 
hfh  the  judicial   courts  of  the  United 
States,"  feftion,   33,   «  and  be  it  fur- 
ther enacted,  that  for  any  crime  or  of- 
fence againft   the  United  States,  the 
offender  may  by  any  juftice  or  judge 
of  the  United  States,  by  any  juftice 
of  the  peace,  or  other  magistrate  of 
the   United  States,  where  he  maybe 
found,  agreeably  to  the  ufual  mode  of 
procefs  againft  fuch  offenders  in  fuch 
ftate,  and  at  the  expenfe  of  the  Unit- 
ed States,  be  ar re/led   and  imprifoned, 
or  bailed  as  the  cafe  may  be,  for  trial 
before >;•£  court  of  the  United  States, 
as  by  this  act  has  cognizance  of  the  of- 
fence :  and  copies  of  the  procefs  fhatf 
be  returned,  as  fpeedily  as  may  be  in- 
to the  clerk's  office  of  fuch  court  tme- 
ther  ivith  the  recognizances  of  thermh~ 
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tuffes  for  their  appearand  to  teftify  in  the 
cafe,  which  recognizance  the  magil- 
trate,  before  whom  the  examination 
fha)l  be,  may  require  on  pain  of  im- 
pril'onment.  And  if  fuch  commitment 
of  the  offender,  or  of  the  witneffes 
(hall  be  ;'/;  a  difiricl  other  than  that  in 
which  the  offence  is  to  be  trie  J,  it  fhall  be 
tie  duty  of  the  judge  of  that  dillrid 
where  the  delinquent  is  imprifoned, 
feafonably  to  inue,  and  of  the  marlhal 
of  the  laid  diftrict  to  execute  a  war- 
rant for  the  removal  of  the  offender 
a  id  the  witneffes  or  either  of  them,  as 
the  cafe  may  be,  to  the  diftrict  into 
which  the  trial  is  to  be  had.  And  up- 
on ad  arre/is  in  criminal  cafes,  bail 
(ball  be  admitted,  &c.  This  is  the  law 
of  the  United  States  mentioned  in  the 
fifth  article  as  governing  the  queition 
now  before  us, — The  bafis  on  which 
this  article  is  founded. —  The  lead;  ex- 
amination will  lhew  that  it  provides 
only  for  the  manner  in  which  offenders 
lhall  be  arretted  under  warrants  iffued 
by  the  judicial  officers  of  the  United 
b:ates  or  of  the  different  States,  upon 
coflaplai  le  lo  them,  in  order  that 

fuch  offender  may  be  bailed  or  com- 
mitted, and  witneffes  bound  ov.r  to 
ihe   approaching  proper  courts,    that 

offences  may  be  enquired  of  by  a 
:  ...ad  jury;  and  hath  no  relation   to 

manner  in  which  procefs  (hall  be 
iffued  by  a  court  to  bring  in  offenders 
to  anfwer  to  preferments  which  are 
depending  in  the  court. — And  a  fimi- 
lar  .  an  for  arreih  in  fuch  cafes  is 
made  by  the  acts  of  affembly  of  Vir- 
ginia, ia  that  Hate.  (See  the  17th 
lect.  of  chap.  07,  page  93,  lame  edi- 
tion 01  Virginia  laws.)— 

But  that  the  aforefaid  act   of  con- 
grefs  can  in  no  manner  relate  to  or  be 
regulated  by  any  law  of  Virginia,  di- 
recting a  fummons  to  be  iffued  as  the 
proper  procefs,    appears  clearly    frum 
tir'.s,  that  the   offender  is  to  be  arrejled 
ail  imprifoned,  or    bailed,  according 
tc^'ie  nature  of  his  offence  i  but  no 


perfon  can  be  arrejled  on  procefs  of  J  tint* 
montf  or  on  fuch  procefs  be  compelled 
to  give  bail,  under   pain  of  imprifon- 
ment.     This  can  only  be  done  when  a 
capias,  or  a  fimilar  procefs,  fuch    as  a 
magiftrates  warrant,  or  the  warrant  of 
a  court,  called  a  bench  warrant,  is  if- 
fued !  —  And  here,   fir,  let  me  explain 
what  is  meant  by   a   bench  warrant. — 
When  a  prefentment    is    made   by  a 
grand  jury  againlt  a  perfon  not  impri- 
foned, nor  recognized,  procefs  is  iffu- 
ed to  arreft  the  offender  and  bring  him 
before  the    court  then   in   fcflion  ;  as 
when  an  application  is  mide  to  a  judge 
or  juftice  out  of  court,  and  oath  made 
of  an  offence    committed,   it  becomes 
the  duty  of  fuch  judge  or  juftice  to  if- 
fue  his  warrant  to  take  the  offender  in- 
to cultody,  and  thereby  fecure  his  ap- 
pearance at    court   to  anfwer    to    any 
prefentment,    which    may    be    made 
agaiull  him  ;  (o  when  a  prefentment  is 
made  by  a  grand  jury  of  any  offence, — 
that  prefentment   being   made  by  the 
oath  of   not    lefs   than   twelve  cf  the 
grand  jurors,  founded  alfo  on  the  oath 
of  witneffes,   it   authorifes   the   court 
upon  this    proof    that  an  offence  has 
been  committed,  to  iffue  procefs  com- 
manding the  flic  riff  to  arreft  the  offen- 
der  prefented    and   bring  him  before 
them,  to  be  bailed  or   committed   ac- 
cording to  the   nature    of   the    crime 
with  which  he  is  charged.     This  pro- 
cefs is  what  in    Maryland   is  called  a 
Bench  Warrant, — it  differs    from  the 
warrant  iffued  by  a  judge  or  juftice  in 
as  much  as  this  lait  is   directed    to  a 
conftable,  the  other  to   a   fheriff  5 — It 
differs  from  the   t  tnmon  capias  only  in 
this,  that  the  bench  warrant   is  made 
returnable  immediately*  that  is,  during 
the    feifion   of   the    court, — whereas 
what  is  commonly  called  a   capias  is 
returnable    to    the   fucceeding    term. 
And  in    Maryland  it   is    the  conltant 
practice  of  our  courts  whenever   pre- 
sentments are  made  againlt  perfons  not 
in  confinement  or  under  iccognizance, 
to  iffue  fuch  procefi  in  all  cafes  from 
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the  higheft  to  the  lowed  offences  in  fkch  procefs  as  in  their  judgment   and 

order   to    fecure   the   perfons  prefent-  discretion  they  fliould  think  mod  pro- 

ed-  per,— on  thcfe  fubjecls  therfthey  arc 

uncontrolled,  unreO  rained  by  the  la-ws 

I  have  faid,  fir,  that   the  law  relied  or  the  practice  of  any  dates,   or  date 

on  by  the  houfe   of   reprefentatives  in  courts.     The   courts    cf    the   United 

lupport  of  this  article,  doth  not  relate  States  having  this  power,  can  only  ex- 

to  procefs   fffued  on  preferments  made  ercife  it  as  the  cafe  comes  before  them, 

in  the  courts  of  the  United   States  ;  they  then  determine  what  is  rfaht  and 

and  as  a  further  proof  of  this,   I  now  proper,  and  that  becomes  a   precedent 

refer  this  honorable  court  to  the  four-  in  fimilar  cafes,   and   thus  it  was  the 

teenth  fetfion  of  the  fame  law,— where  court  aded  in  the  cafe  of  Calender,  as 

it   isenacled,  "That   all   the  before  to  the   procefs  iffucd   and  the  time  of 

mentioned  courts  of  the  United  States  its  return,  and  was  perfectly  juftified 

fhall  have  power  to  ifiue  writs  of  fcire  by  the  laws  of  the  United  States  in  fo 

facias,   habeas   corpus,   and    all  other  acling. 
writs t  not  fpeci-lly  provided  for  by  fta- 

tute,  which  may  be  necejaryfor  the  exer-         The  fixth  article  alledges  that  by  the 
ei/e  of  their  refpeclive  jurifdiclions,  and  laws  cf  Virginia  it  is  provided,  that  in 
agreeable  to   the   principles   and   ufa-  cafes  not  capital  the  offender  fball  not 
ges  of  law."     By  this  provifion  a  pow-  be  held  to  anfwer  any  prefentment  of  a 
er  is  given  to  the  courts  of  the  United  grand  jury  until  the   court   next  fuc- 
States,  to  ifiue  fuch  procefs  as  in  their  ceeding  that  during   which  fuch  pre- 
discretion  they  fhall  think  beft,  fo  that  fentment  fhall  be  made,   and    yet  that 
it  be  confident   v/ith  the  general  prin-  my  honorable  client  with  intent  to  op- 
ciples   and   ufages    of  law.     And  the  prefs  and    procure   the    conviaion  of 
act  of  the  United  States  entitled   "An  Calender,    did   at   the   faid    court  at 
ad  in  addition  to  an   aa  to   edablifh  which  he  was  prefented,  rule  and  ad- 
the  judicial  courts  of  the  United  States  judge  him  to  trial,  during  the  term  at 
paffed  on  the  2d  March  1793,"  in  its  which  he,  Callender,  was  prefented.and 
feventh  feaion  has  the  following  pro-  indifted,  and  this,  notwhhflanding  the 
vifion,  to  wit,  "  that  it  fhall  be  lawful  provifions  of  the  thirty  fourth  feaion 
for  the  feveral  courts   of  the   United  of  the    aforefaid   law   of  the    United 
States,  from  time  to  time,   as   occajim  States  mentioned   in  the   fifth  article, 
lita^  require,  to  make  rules  and  orders  for  which  provides   "  that  the  laws  of  the 
their  refpeaive  courts  directing  the  re-  feveral  dates,  except  where  the  condi- 
turn  of  their  writs  and proce£est  the   ill-  turion,  treaties  or  ltatutes  of  the  Unit- 
ing  of  declarations  and    other  plead-  ed  States    fhall   otherwife  require    or 
r;gs,  the  taking  of  rules,  the  entering  provide,  fhall  be  regarded  as  the  rules 
and  making  up  judgments   by  default,  of  decifion  in  trials  at  common  law  in 
and  other  matters  in  the  vacation,  and  the  courts  of  the  United  States  where 
'-^herwife,  in  a  manner  not  repugnant  they  apply." 
to  the   laws   of  the  United  States,  to 
regulate  the  practice  of  the  faid  courts  In  anfwer  to  this  charge,  fir,  per- 

fpe&ively  as  (hall  be  fir  and  neceffa-  mirme  to  date  there  is  no  law  of  Vir- 
vy  for  the  advancement  of  jufice,  and  ef-  ginia  that  declares  the  offender  pre- 
pecially  to  that  end  to  prevent  delays  in  fer.ted  for  an  offence  not  capital,  fhall 
proceedings  "  This  aa  gives  the  court  not  be  tried  until  the  fucceeding  term  ;  it 
of  the  United  States  full  power  to  is  only  an  inference,  which  that  honor- 
regulate  the  return  of  procefs  as    to  able  body,  who  formed  the  articles  of 

me  and  every  thing  dfe,— the  former  impeachment,  have  made  from  the  fup- 

w   gave  them   the   power  of  iffuing  pofition  that  in  all  fuch  cafes  zfummon 


t '.•/)'  could  be  iffued,— returnable  to  the  thefe  articles, — it  is  as  follows,  "  That 
i'ueceedinf:  term,  and   in  confequence  the  laws  of  the  feveral  ftates,  except 
that  the  offender  could  not  be  compell-  where  the  conftitution,  treaties,  or  fta- 
ed  to  go  to  trial  before  the  fucceeding  tutes  of  the  United  States,  fhall  other- 
term,  wife  require  or  provide,   fhall  be  re- 
garded as  rales  of  decifion  in  trials  at 
But,    fir,    I    have    already  {hewn  common  law  in  the  courts  of  the  United 
that  fummons  was  not  the  proper  pro-  States    in  cafes   where   they    apply."     I 
cefs  in  Calender's  cafe  ;  that  the  laws  (hall  not,  fir,  enter  here  into  a  difcuf- 
of  Virginia  were  not  in  the  lead  degree  fion  whether  a  profecution  for  the  vio- 
operative  on   either  the  procefs  to  be  lation  of  a  penal   law  of   the^  United 
ifTued,  nor  the  time  or  the  manner  of  1'tatescanbe  with  propriety,  within  the 
its  return,  but  that  the  one  and    the  meaning  of  this  a£r,  called  a  proceed- 
other  was  folely  in  the  power   of  the  ing  at  common  law.     Nor  fhall  I,  fir, 
court,  vefted  in  them    by  the  laws  of  rely  as  I  might  do  upon  the  obferva- 
the  United  States,  unreftrained  by  any  tion  that  they  are  only  to  "  be  regard- 
law  of  the   flate   of  Virginia.     Thus  ed  in  cafes  where  they  apply"  and  that  it 
then  the  premifes  failing  from  which  is  the  court  and  the  court  only  who  are 
the  inference  was  drawn,  the  inference  to  determine  in  what  cafes  they  do  ap- 
©f   cowrie    mult   be    rejected.     Thus  ply;  in  doing  which  they  are  only  re- 
then  the  court  being   unreftrained  by  quired  to  excrcife   impartially  their  le- 
any  law  cf  Virginia  or  from  any  infe-  gal  difcretion  ;  but  I  (hall  afk  whether 
rence  drawn  therefrom,  not  only  had  a  this  law  in  any  manner  relates   to    the 
right  to  try  Callender  the  fame  term  he  procefs  to  be  ifTued  to  bring  into  court 
■was  indi&ed,  but  were  bound  in  duty  the  party  to  the  fuit  antecedent  to  the 
fotodo,  unlefs  there  was  fome  good  trial,  to  compel  him  to  appear   in   or- 
caufe  to  jnftify  the  delay.  When  3  pre-  der  that  a  trial    ma}'   be   had?  I  pre- 
ferment is   made,  there   is   fuch  evi-  fume   not.      The    provifions  for  that 
deuce  that  a  crime  has  been  cornmitt-  purpofe  are  to  be  found  in  the  14th  fec- 
ed,  as  to  authorife   the  court,  nay  to  tion  of  the  law  of  Sept.  24th,  1789 — 
make  it  their  duty  (as  I  have  before  ob-  and  in  the  fettion  of  the  law  cf  March 
ferved)  to  iffue  procefs  to    arnjl   the  2d,  1793,  which  I  have  already  cited 
criminal  to  prevent  his  efcape  from  juf-  and  which  regulate  not  only  the   iffu- 
tice  ;  our  laws  are  not  founded  on  the  ing  but  the   returning    of  procefs   to 
principle  that  the    offender  may  have  bring  the  party   into  court,  to  anfwer^ 
an   opportunity    to   efcape  and   elude  to  the  charge  whether  civil  or  criminal, 
juflice  •,  and  hence  it  is  that  a  grand  According  to  my  judgment,    fir,   the 
jury  is  fworn  to  fecrecy  as  to  their  de-  law  in  queftion  means,  only  to  declare 
liberations,  left  thofe  offenders  againft  that  the  rules  and  decifion3  of  the  (rate 
whom  enquiries    are  making,   getting  courts  in  any  queftion  as  to  the  right  of 
information  of  that   facl  may  run  off  the  parties  fliall  he   refpeited  and   at- 
before    they    can    be    fecure'd. — And  tended  to  in  fimilar   queftions,  which 
when    the    criminal  is    arretted  .and  may   come    into    controverfy    in    the 
brought  into  court  if.  is  the  daty. of, the  courts  of  the  United  States,   in  their 
court  both  as  to  the  criminal  and  the  refpeaive  diftricls  or  circuits  as  far^s 
public  to  have  the  caufe  decided  as  foon  they  Stall  be  thought  to  apply,  in  cafes 
??  can  be  confident  with  juilice.     And  at  common  lav/. —  That  is  if  two  cafes 
now  let  rne  turn  to  the  34th  fe&ion  bf  exactly  fimilar  are  in  litigation,  as  to 
the  judiciary  law  of  tHe  United  States  civil  rights,  the  one  in  the  ftate  court, 
which  is  introduced  in  this  article  and  the  other  in  the  diftrit~t  or  circuit  court 
on  which  reliance   is   placed  by  that  held  in  the  fame  ftate,  there  ought  to 
honorable     houfe     which      prepared  be  in  each  cafe  the  fame  decifion  ;  and 
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that  where  the   law  in  the  cafe  had        But  furely  it  can  never  be  ferioufly 
been  fettled  by  antecedent  ftate  decifi-    contended,  that  where  a  gentleman  is 
ons,  the  judges   of  the  United  States    appointed  3  judge  of  the  United  States, 
fhould  refpect    thofe  decifions. — And    he  is  thereby  expected  to  become  per- 
alfo  that  when  the  courts  of   the  U.    fectly    acquainted   with  all   the   local 
States,  try  a   caufe  in  any  diftrict  or    laws,  ufages  and   decifions  of    every 
any  circuit,  the  rights  of  the  parties  are    feperate  ftate  in  the  union — no  fuch 
to  be  decided  according  to  the  laws  of   judge  by  any  poffibility  can  be  had — 
the  dates  under  which  the  rights  were    however  great  the  legal  knowledge  of 
acquired,  as  fettled  by  the  legal  deci-    any  gentleman,  it  has  been  generally 
fion  of  the  ftate  courts,  where  decifi-    confined  to  the  laws,  to  the  practice — 
ons  have  been  had. — To  exemplify^my    the  judicial   proceedings  of  his  own 
ideas,  if  the  courts  of  the  United  States    ftate,  and  to  the  common  law  as  there 
have  on  any  occafion  to  determine  ei-     ufed  and  introduced. — From  the  per- 
ther  immediately  or  incidentally  aright    feet  conviction  of  this  truth,  the  dif- 
arifing  under  a  devife  of  lands  in  Ma-    trier,  judge  is  appointed  an  inhabitant 
ryland,  they  muft  determine   the  dc-    of  the  ftate  which  compofes  the  dif- 
vife  void,   unlefs  the  will  was  attefted    trict — he  is  fuppofed  to  know  thepar- 
by  three  witnefies.     But  if  the  devife    ticular  laws,  ufages  and   decifions  of 
was  of  lands   in   Virginia,  the  courts    his  ftate. —  It  is  to  him  or  the  diftricl 
would  be  obliged  to  determine  the  de-    attorney  in  his  abfence,  the  judge  of 
vife  good,  although  attefted  in  a  difFe-    the  fupreme  court,  when  he  goes  to 
rent  manner. —  So   alfo  the  obligation     hold  the  circuit  court,  is  expected  to 
contracted  by  the  execution  of  a  pro-    apply  for  information,  as  to  what  re- 
mifTory  note  is  different  if  executed  in    lates  to  thefe  fubjects, — and  thus  we 
Virginia,  from  what  it  is,  if  execut-    find  judge  Chafe  correctly  acting, — 
cd  in  Maryland. — Upon  actions  there-    for  the   diftrict  judge  being    abfenr, 
fore  which  may  be   inftituted  in  the     when  Callender  was  prefented,  we  find 
courts  of  the  United  States   in   fuch     my  honorable  client  confulting   with 
cafes,  thefe  courts  ought  to   confider    the  diftrict  attorne  y,   whofe   political 
what  are  the  rights  of  the  parties  ac-    principles  certainly  did  not  lead  him  to 
cording  to  the  laws  of  the  ftates  where     wifh   to  opprefs  Callender, — and  alfo 
the  tranfactions  took  place — and  where    with  the   clerk  of  the  diftrict   court, 
there  have  been  decifions  of  the  ftate    who    is  himfclf  a  gentleman  of  legal 
courts  upon  the  fubject  matter,  or  any    knowledge  and  a  profecutor  in  one  of 
decifions,  which  may  be  confidered  as     the   ftate  courts   in  Virginia, — and  it 
having  a  bearing  on  the  queftion,  the    was  under  their  advice  and  with  their 
United  States'  courts   are   to    regard    approbation  that  the  procefs  was  iffued, 
fuch  decifion  as  far  as  they  think  they    of  the    nature    ufed,    and    returnable 
are  applicable.  in    the    manner    v/c    have    feen. — In 

fine,  fir,  it  is  impollible  for  the  judges 
Thus,  fir,  I  flatter  myfelf,  that  I  of  the  fupreme  court  to  have  even  a 
have  upon  the  fifth  and  fixt  articles  general  knowledge  of  the  particular 
fhewn,  that  there  was  no  law  of  Vir-  ftate  laws  and  practices,  and  if  in  con- 
ginia  by  which  the  conduct  of  the  fequence  of  that  want  of  knowledge 
judge  was  to  be  regulated, — and  that  they  were  to  hz  fubject  to  impeach- 
even  if  the  laws  of  that  ftate  had  been  men*,  you  would  not  be  able  to  pre- 
operative, they  have  not  been  accord-  vail  upon  any  refpectable  character  to 
ing  to  their  true  conftruction,  in  any  accept  the  appointment.  But  I  do  not 
degree  violated.  apprehend  fir,  that  the  honorable  ma- 
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nagers  place  much  reliance  at  this  time 
on  thefe  two  articles.  Nor  do  I  be- 
lieve the  honorable  hoafe  of  reprefen- 
tatives  would  have  either  adopted  them 
or  any  of  the  articles,  which  have 
been  brought  forward  againft  judge 
Chafe,  had  the  fame  evidence  been  be- 
fore them  which  hath  been  produced  to 
this  honorable  court. 

In  faying  this  I  do  not  mean  in  the 
flighted:  degree  to  cenfure  that  honora- 
ble bcdv,  they  were  acting  as  a  grand 
inqueit  of  the  nation — they  only  had, 
and  only  could  have,  before  them  ex- 
parte  evidence.  On  the  evidence  which 
they  had  before  them,  I  (hall  not  fug- 
ged but  what  there  was  fufiicient  foun- 
dation for  bringing  forward  the  char- 
ges : — But  thefe  charges  have  been  pa- 
tiently difcuiled, — a  mafs  of  evidence 
bath  been  produced  here,  which  they 
had  not,  and  after  this  full  inveftigati- 
en,  the  honorable  members  who  im- 
peached him,  and  who  have  regularly 
attended  his  triai,  I  doubt  not  are  per- 
fectly fatisfied  that  he  ought  to  be  ac- 
quitted, and  will  rejoice  at  that  acquit- 
'ftU! 

Before  I  conclude,  let  me  add  one 
other  proof  that  the  framers  of  the  con- 
futation never  intended  thr.-t  juries 
fhould  have  any  power  to  decide  the 
law  contrary  to  the  inftructions  of 
the  court,  much  lefs  to  decide  on 
the  conftitutionaliiy  of  a  law.  By  the 
fscond  feclion  of  the  third  article  of  the 
conftitution  of  the  United  States  it  is 
provided,  that  in  all  cafes  to  which  the 
judicial  power  applies,  except  cafes  af- 
fecting ambaiTadors,  other  public  min- 
isters and  confuls,  and  thofe  in  which  a 
jftate  is  a  party,  "  the  fupreme  court 
fiaall  Irave  appellate  jurifdic7iony  both  as 
to  law  and  faff,  with  fuch  exceptions 
sind  under  fuch  regulations  as  congrefs 
fha'.i  make." 

Thus  therefore  it  is  in  the  power  of. 


congrefs  to  authorife,  in  all  fuch  cafts, 
an  appeal  to  the  fupreme  court  even  as 
to  tbejaft  from  the  verdicl  cf  a  jury, — 
and  empower  the  fupreme  court  to 
control  the  jury  if  they  appear  to  have 
erred. — And  fuch  was  the  intention  of 
the  framers  of  the  conftitution. 

They  affumed  as  a  principle,  that 
the  interefls  of  the  tlate  governments 
and  of  the  general  government  would 
often  be  at  variance,  that  laws  pafled 
by  the  United  States,  the  rnoft  wife  and 
falutary,  might  be  very  obnoxious  to, 
and  unpopular  in,  fome  of  the  ftates — 
judges  holding  their  commiflions  un- 
der the  refpeclive  Hates,  that  is  the 
ftate  judges,  the  framers  of  the  confti- 
tution would  not  therefore  intruftwith 
the  execution  of  the  laws  of  the  Unit- 
ed States — They  alfo  confidered  that 
as  far  as  juries  were  introduced,  the  ju- 
rors would  be  citizens  of  the  refpeclive 
ftates  wherein  the  trials  fhould  be 
had  — that  they  would  in  confequence 
probably  partake  of  the  interefts,  the 
prejudices  and  the  pafiions  prevailing 
in  the  ftate,  and  therefore  might  de- 
cide contrary  to  the  direction  of  the 
judges  appointed  by  the  United  States, 
and  thereby  prevent  the  due  execution 
of  their  laws.  To  obviate  this,  the 
conftitution  has  a  provifion  for  an  ap- 
peal to  the  fupreme  court  even  from 
the  verdict  of  fuch  a  jury. — Judge  then 
whether  the  framers  of  the  conftitu- 
tion ever  contemplated  giving  power 
to  counfel,  to  argue  to  jurors  again/}  the 
opinions  of  their  judges — or  to  juries  U 
decide  againjl  fuch  opinions  ! 

I  have  now  only  to  return  to  this 
honorable  court  my  fincere  thanks  for 
the  patient  attention  with  which  they 
have  indulged  me  on  this  oceafion, — 
and  to  exprefs  to  you,  Mr.  Prefident, 
the  high  fenfe  I  have  of  the  impartiali- 
ty, politenefs  and  dignity  with  which 
vou  have  prefided  during  this  trial. 
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ikk  HARPER, 

It  was  greatly  to  be  defired,  Mr.  Pre- 
nderitj  and  might  have  been  confidently 
expected,  that  in  a  cafe  every  way  fo  im- 
portant, where  it  (o  greatly  concerns  the 
public-,  happinefs,  that  the  decifion  (hould 
command  the  public  confidence,  nothing 
would  be  prefented  to  the  view  of  this  ho- 
norable court,  in  aid  of  the  profecution; 
except  the  law  which  ought  to  govern  the 
decifion,  and  the  proofs  relied  on  for  fup- 
porting  the  allegations,, 

■   - 
But  it  has  not  fo  feemed  good  to  the 

honorable  managers.  They  have  thought 
proper  to  introduce  into  th/e  difcuflion,  the 
political  opinions  and  party  cosmeclioris  of 
the  refjondent,  for  the  purpofe  of  throw- 
ing a  (hade  of  doubt  over  his  motives,  and 
of  eftablifhing  inferences  unfavorable  to 
his  character.  How  far  this  conduct  ought 
to  be  commended,  it  is  not  for  me  to  de- 
cide. My  confidence  in  the  juftice  and 
difcernment  of  this  honorable  court,  for- 
bids me  to  apprehend  that  it  can  be  fuc= 
fcefsiul. 

But  fiRce  thefe  opinions  and  connexions 
have  been  introduced,  permit  me  to  ufe 
fchem  for  a  different  purpofe. 

The  duty  impofed  on  judges  is  at  all 
times  delicate  :  And  in  criminal  cafes, 
where  life  or  liberty  may  be  afie&ed, 
where  reputation  dearer  than  both  de- 
pends on  the  ifTue,  this  duty  becomes  pe- 
culiarly arduous  and  painful,  to  an  honor- 
able and  generous  mindi  But  if  there  be 
a  fituation  more  delicate  more  embarraf- 
fing  than  every  other,  to  fuch  a  mind,  it 
is  that  of  a  judge  fitting  on  the  trial  of  a 
peribn,  who,  from  political  oppofitioo,  or 
any  other  caufe,  may  have  excited  angry 
or  hoftile  feelings  in  his  mind.  It  is  then 
that  he  moft  fears  to  truft  himfelf.  It  is 
then  that  he  moft  dreads  the  influence  of 
his  paffions,  in  mifieading  his  judgment. 
It  is  then  that  he  feels  the  ftrongeft  alarms 
for  his  reputation,  left  he  fhould  poffibly 
afford  ground  for  the  fufpicion,  that  he 
had  gratified  his  refentment,  under  the 
femblance  of  executing  the  law. 

Hence  he  confiandy  leans  towards  the 
£de  of  the  accufed,  and  requires  the  clear- 


eft  conviftton  before  he  condemns.  Hence 
he  rejects  all  doubtful  or  contradictory 
teftimony  ;  lays  out  of  the  cafe  all  little 
indifcretions  and  flight  (hadesof  fufp.cion  ; 
and  is  rigid  in  requiring  from  the  profecu- 
tors,  the  unequivocal  proof  of  unequivocal 
offences.  That  his  enemy  is  in  his  power* 
is  always  a  reafon  for  the  ucmoft  forbear- 
ance. The  fear  that  he  may  poffibly  be 
milled  by  his  paffions,  is  alwava  a  reafon 
for  acquittal;   where  doubt  can  exifti 

Need  I  invoke  thefe  noble  and  generous 
fentimentSj  in  the  breafts  of  this  honor- 
able cou.t  ?  No!  My  heart  tells  me  that 
I  need  nor.  I  fee  on  thofe  benches  diftin- 
guilhed  foidiers  and  eminent  itatefmen, 
who  have  triumphed  alike  in  the  fields  of 
politics  and  war,  and  who  always  difdain- 
ed  to  tarhifh  their  laurels,  by  the  blood  or 
the  humiliation  of  a  vanquifhed  foe. 

If  then  the  perfon  now  arraigned  at 
your  bar,  be  connected  with  a  political 
party;  in  oppofition  to  any  of  thofe  who 
fit  as  his  judges  :  If  it  were  poffible  that 
in  promoting  the  views  of  that  party,  he 
may  have  excited  feelings  of  anger  or  re- 
fentment,  in  the  minds  of  any  honorable 
member  of  this  tribunal  :  If  it  were  pof- 
fible that  any  portion  of  the  angry  paffions, 
engendered  by  the  conflicts  of  party,  could 
find  a  p;ace  within  thefe  hallowed  walls, 
and  could  attach  to  him  who  ftands  upon 
his  trial  at  this  bar  :  The  exifterr  of  fuch 
a  poflibility,  would  furnifh  evry  member 
of  this  honorable  court,  with  the  ftrongeft 
motives  that  can  operate  on  a  generous  and 
noble  mind,  for  leaning  conftantly  to  the 
fide  of  the  accufed,  and  for  pronouncing  irt 
favor  of  an  acquittal,  wherever  there  re- 
mains a  doubt  of  guilt. 

.  Attempts  have  alfo  been  made,  to  inlift 
the  fympathy  of  this  honorable  court,  on 
the  fide  of  the  profecution  j  and  for  this 
purpofe  a  criminal  twice  convicted,  who 
did  not  hefitate  to  rifk  civil  bloodihed  in 
fupport  of  political  theories;  and  is  now 
indebted  for  his  life  to  the  clemency  of 
that  government,  againft  whofe  laws  he 
armed  his  ignorant  and  rnifguided  neigh- 
bois,  is  prefented  to  view,  decked  out  in 
all  the  ornaments  which  rhetoric  can  bef- 
tow.  We,  Mr.  P-efidenr,  difclaim  the 
aids  and  proteft  againft  the  interference, 
of  rhetoric  and  fympathy.  How  ever  pro- 
per in  other  fituation?,  they  ought  to  L« 
£  e 
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excluded  from  courts  of  juftice  ;  v/hofe  refpondent,  anct  to  engage  fympathy   ra 

deciiions  fhould  be  governed  by  truth,  and  the  ungracious  and  to  her  unnatural  tafk5 

not  by  feeling.  of    aiding   a    criminal   profecution,     the 

T,       -c  r         .1.         :ij   r   j       i        •  honorable   managers   have    reforted  to  a 

But  if  fympathy  could  find  a  place  in  .  .               5  ,  .           ,             "  .    .1 

ii.«;  .    u       i,-    'li    i'fl        •     £.   .  principle,  as  novel  in  our  laws  and  lunu 

tms  tribunal,   what  obiect  more  fit   to  a-  r     ,    '    '        i  ••  /''t       />         ,    .        -*• 

•      •»    .»,      .u  «.               •  r    -•  j    *        ,  prudence,  as  it  is  fubverfive  of  the  confti- 

wake  it,  than  that  now  prefented  at  your  f    .       ,     •    .        j             r      .       •   j-  •  * 

j- ,.  |      *                             *                    '  tutional    independence    of    the    judicial 

department,  and    dangerous   to  the    per. 

An  aged  patriot  and  ftatefmans  bearing  fonal  rights  and  fafety,  of  every  man  hold- 

on  his  head  the  froft  of fevenfy  winters,  ing  an  office  under  this  government.  They 

and  broken  by  the  infirmities  brought  on  have  contended   "  that  an   impeachment 

him  by  the  labors  and  exertions  of  half  a  is   not    a   criminal    profecution,     but   an 

century,  is  arraigned  as  an  offender,  and  enquiry  xn   the   nature  of    an  inquefi    of 

compelled  to  employ  in  defending  himfelf  office,  to.  afcertain  whether  a  perfon  hold- 

againft  a  criminal  profecution,  the  t'sw  and  ing  an  office,  be  properly  qualified  for  hi3 

fhort  intervals  of  eafe  allowed  to  him  by  fituation  ;  or  whether  it  may  not  be  ex- 

ficknefs.     Placed  at   the  bar  of  a  court,  pedient   to   remove   him."*     But  if  this 

after  having    fat  with   honor  for  fixteen  principle  be  correct  ;   if  ah  impeachment 

years  on  the  bench,   he  is  doomed  to  hear  be,    indeed,    not  a  criminal  profecution, 

the  raoft  opprobious  epithets  applied  to  hut   a   mere  inqueft   of  office  ;  if  a  con. 

his  name,  by  thofe  whole  predeceflibrs  were  viclion  and  removal  on  impeachment  be, 

accuftomed  to  look  up  to  him  with  admi-  indeed,  not  a   puniQiment,   but    the  mere 

jation    and    refpeel,    and  , whole    fathers  withdrawal  of  a   favor   once  granted  ;   I 

would  have  been  proud  to  be  numbered  a-  afk  why  this  formality  of  proceeding,  this 

jnong  his  pupils.     His  footfteps  are  hunted  folemn  apparatus  of  juftice,  this  laborious 

from  place  to  place,  to  fjnd  indiferetions  inveftigatioh  of  facts  !  If  the  conviction 

which  may  be  exaggerated  into  crimes. —  of  a  judge  on  impeachment,   be  not  to  de- 

The  jells  which,  flowing  from  the  gaiety  pend   oh  his  guilt   or  innocence  of  fome 

and  opennefs  of  his  temper,   were  uttered  crime  alledged  againft  him,  but  on  fome 

in  the  confidence  of  private  converfation  ;  reafons    of    ftate    policy  or  expediency, 

the  expreffions  of  warmth  produced  by  his  which  may  be  thought  by  the  houfe  of  re- 

his  natural  impetuolity  of  character  ;  are  prefentatives  and  two-thirds  of  the  fenate 

detailed    by    companions   converted    into  to  require    his    removal,  I  afk   why   the 

i'pies   and  informers,  and  are  adduced  as  folemn  mockery  of  articles  alledging  high 

proofs  of  criminal  intention.  crimes  and  mifdemeanors,  of  a  court  regu- 
larly formed,  of  a  judicial  oath  adminia- 

This  cup,  fo  full  of  bitternefs,  for  one  tered  to  the  members,   of  the  public  exa- 

accuflomed  during  forty  years  to  fill  the  mination  of  witnefies  &  of  a  trial  conducted 

moil  honorable  ftations  in  his  country,  he  in  all  the  ufual  forms  i  Why  not  fettle  this 

drinks  to  the  dregs  without  complaining,  queftion  of  expediency,  as  all  other  ques- 

In  this  fad  reverfe,   he  fupports   himfelf  tions  of  expediency  are  fettled,  by  a  re- 

with  a  calmnefs  &  a  fortitude  &  a  refigned  ference  to  general  political  confederations, 

dignity,   which  meit   the  hearts  of  thofe  and  in  the   ufual    mode  of  political  dif- 

who  are  not  his  enemies,  and  extort  the  cuffions  ?  No,  Mr.  Preiident  !   This  prin- 

Jrefpecl  of  thofe  who  are.  ciple  of  the  honorable  managers,  fo  novel 

Hc          .«     „   au         •.  j    t.       ii.  v  and  fo  alarming  ;  this  defperate  expedient, 

fympathy  mu  ft  be  excited,  here  let  it  r        ,            5, '    ,  „       \      ,        r       c  * 

&  i           ui       ~u-  a*       tr  c  relorted  to  aa  the  laft  and  only  prop  of  a 

find   a  nobler   object.     If  from  generous  r         ,.  ,     ,      ,            ,  ,        J  s     r ■    , .    . 

i_      n            ■  „  ,.  ,            i  j  j     i  .     .i  cafe,   which  the  honorable  gentlemen  feel 

breafts  it  cannot  be  excluded,   let   it  be  .      /         ,              .  ,       ,    •*»■■•       .  , 

j  i.         a     it.   a  u-                n.         r  to   be   unsupported  by    law  or  evidence  ; 

turned  towards  tc  A  brave  man  ftru2glm2:  .,•   r    ,       fr       c  ,'        r       .             ~  \ 

•  •  u   tu     a ;    ~r  f  *„    >>       a           .i  this  forlorn  hope  of  the  profecution,  prelTcd 

with   the   itorms    of  fate :"  and   greatly  ••            r      .       r       •            i-    -  -s  \ 

?•„„,.,; u:rnr^c      a-L.\     t      a         c  lnto  lts  fervice  after  it  was  found  that  no 

iupporting  himfelf  under  the  {preliure  of 

eviis,  the  raoi!  affli&ing  that  an  elevated  LL, 

inind  can  koow. 

,  *   This  principle  •was  advanced  and  m* 

Not  content  with  endeavoring  to  blow  fified  on  by  Mr.  Campbell,  one  of  the  man* 

tip  a   flame   of    party  fpirit  againft  the  agers,  and  nearly  in  the/e  words. 
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offence  agalnfc  any  law  of  the  land  could 
he  proved  ;  will  no,t  cannot  avail.  Every 
thing  by  which  we  are  furrounded,  in. 
forms  us  that  we  are  in  a  court  of  law, 
Every  thing  that  we  have  been  for  three 
weeks  employed  in  doing,  reminds  us 
that  we  are  engaged,  not  in  a  mere  enquiry 
into  the  fitnefs  of  an  officer  for  the  place 
which  he  holch,  but  in  the  trial  of  a 
criminal  cafe,  on  legal  principles.  And 
this  great  truth,  fo  important  to  the  liber- 
ties and  happinefs  of  this  country,  is  fully 
eftablifhed  by  the  deci lions  of  this  honor- 
able  court,  in  this  cafe?  on  queftions  of 
evidence;  decifionsby  which  this  court  has 
folemnly  declared, that  it  holds  itfelf  bound 
by  thofe  principles  of  law,  which  govern 
tribunals  in  ordinary  cafes,  Thefe  deci- 
fions  we  accepted  as  a  pledge,  and  now 
rely  on  as  an  affurance,  that  this  cnufe  will 
be  determined  on  no  newly  difcovered 
notions  of  political  expediency,  or  ftate 
policy,  but  on  the  well  fettled  and  well 
known  principles  of  law. 

The  honorable  managers,  indeed,  are  as 
much  at  war  with  themfelves  on  this 
point,  as  with  the  conftitution  and  the 
law.  For  when  they  have  told  us  in 
one  breath,  that  this  is  merely  a  quefticn 
of  policy  and  expediency,  they  refort  in 
the  next  to  legal  authorities,  both  Englifa 
and  American,  for  the  purpofe  of  explain- 
ing the  doctrine  of  impeachment,  and  of 
proving  that  the  acts  aliedged  againfl  the 
refpondentj  amount  to  impeachable  offen- 
ces :  thus  paying  an  involuntary  homage 
to  truth,  and  furnifhing  an  inftance  of  the 
irrefiftible  power  with  which  (he  forces 
herself  on  the  mind,  even  when  moff  ob- 
ftinately  determined  to  repel  her.  Let  us 
alfo,  Mr.  Prefident,  be  permitted  to  ad- 
duce the  authority  of  an  elementary  wri- 
ter, of  very  high  authority,  on  the  laws 
v>f  England,  in  fupport  of  the  principle 
for  which  we  contend.  Wooddefon  in  his 
lectures,  vol.  2.p3ge6~ii.  treating  on  the 
law  of  impeachment,  fpeaks  thus — "  As 
to  the  trial  itfe'f,  it  muft  of  courfe  vary  in 
external  ceremony,  but  differs  not  in  ef. 
fentials  from  criminal  profecutions,  before 
inferior  courts.  The  fame,  rules  of  evi- 
dence, the  fame  legal  notions  of  crimes 
and  punifhments,  prevail.  For  impeach- 
ments are  not  framed  to  alter  the  law,  but 
to  carry  it  into  a  more  effectual  execution, 


where  it  might  be  obftructed  by  the  influ- 
ence of  too  powerful  delinquents,  or  not 
eafily  difcerned  in  the  ordinary  courfe  of 
jurifdiftion,  by  reafon  of  the  peculiar 
quality  of  aliedged  crimes.  The  judg- 
ment therefore  is'to  hefuch,  as  is  warrant- 
ed by  legal  principles  or  precedents.  In 
capital  cafes  the  mere  ftated  fentence  is  to 
be  fpecifically  pronounced.1'  Thus  far 
this  learned  profellor  and  commentator  of 
the  law  of  England  :  and  he  cites  as  au- 
thorities for  this  doclrine  Selden  and  the 
ftate  trials  ;  the  latter  of  which  this 
honorable  court  need  not  be  informed,  is 
a  collection  of  adjudged  cafes  in  the  high- 
eft  courts  of  England  j  and  th,e  former  a 
writer  of  great  learning  and  very  high 
authority  5  peculiarly  tenacious  of  every 
principle  tending  to  the  fecurlty  of  public 
liberty,  and  not  likely  to  miftake  on  a 
point  fo  effential  as  the  law  of  impeach.- 
ment, 

Thus  we  find  that  even  in  England, 
where  the  power  of  impeachment  is  fubject 
to  no  exprefs  conftitutional  reftric~tions ; 
and  where  abufes  of  that  power,  for  the 
purpofe  of  party  persecution  and  flate 
policy,  have  fometimes  been  committed, 
and  more  frequently  attempted  ;  an  im- 
peachment ha3  never  been  confidered  as 
a  mere  inqueft  of  office,  but  always  as  a 
criminal  profecution  ;  differing  not  in 
effenfials  from  thofe  which  are  carried  on 
before  the  ordinary  tribunals  of  juflice, 
and  fubjecl  to  the  fame  rules  of  evidence, 
and  the  fame  legal  notions  concerning 
crimes  and  punifhments  :  As  a  proceeding 
contrived,  not  to  alter  the  law,  but  to 
carry  it  into  more  effectual  execution. 
Thofe  authorities,  fanctioned  by  the  prac- 
tice of  150  years,  prove  the  principle  for 
which  we  contend.  Inftances  may  no 
doubt  be  found  in  the  hiftory  of  that 
country,  where  thefe  falutary  principles 
have  been  disregarded,  and  impeachments 
have  been  converted  into  engines  of  op. 
pre'ffion.  But  the  abufe  does 'not  deftroy 
or  impair  the  principle.  That  remains, 
eternal  as  the  laws  of  reafon  and  jufuce 
on  which  it  is  founded  ;  while  the  abufe 
paffes  into  oblivion,  with  the  temporary 
interests  and  fleeting  projects  which  it  was 
made  to  fubferve  ;  or  remains  in  our  re- 
collection, as  a  fad  monument  ofjthe  cxcc{- 
fes  into  which  frail  man  is  hurried  by  his 
paffions, 
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And  has  not  this  great  principle  of  Eng-  peachable,  unlefs   it    bf  alfo  the    propff 

jfifh  jurifprudence,   which  in  that  country  fubject  of  an  indictment.      But  it  is  net 

has  weathered  fo  many  ftorrns  of  faftion,  neceffary  to  go  fo  far  ;  and  I  can  fuppofa 

Revolution   and  civil    war,    reeeived   the  cafes  where  a  judge  ought  to  be  impeach. 

fancuon    aifo   of  this    honorable   court?  ed,  for  acts  which  I    am  not  prepared  to 

Has  not  teftimony  been   rejected,  becaufe  declare  indictable.     Suppofe,  formftance, 

it  was  Judged  illegal,  according    to  the  that  a  judge    fhould    conftantly   emit    to 


Ordinary  rules  of  evidence  ? — and  how 
could  thofe  roles  apply  to  this  cafe,  un- 
lefs  it  were  confidered  as  a  criminal  pro- 
fecution  ? 

The  eonftitution  of  the  Uuited  States 
will  a«  little  bear  out  the  managers  in  this 
jpofi  ton,  as  the  laws  of  England.  That 
eonftitution  gives  trie  power  of  impeach. 
me-,  to  the  Hou^e  of  Reprefentatives, 
and  to  .lie  Senate  the  power  of  trying  un.' 
peach -nents.  Had  the  authors  of  'hat  in. 
ftrument  and  thofe  who  adopted  it,  in- 
tended to  leave  the  power  at  large,  or  to 
erect  it  into  .  general  inqueft,  for  enquir- 
ing into  the  qualifications  of  judges-,  and 
the  expediency  of  removing  them,  nothing 
more  would  ha  e  been  done  than  merely 
to  gi  e  the  >ov  er.  but  it  will  be  found 
that  various  reftrtfttoris  are  impofed,  in 
t!  •  fubfequeni  parts  of  the  inftrutnentj 
which  prove  that  no  perfon  can  be  im- 
peached, except  for  an  offence. 

Thur,  foi  iritanoe,  in  fpe.iking  of  the 
power  of  pardfoning,  the  eonftitution  pro- 
vides (Article  U.  -'ed.  II.)  that  the 
prefident  may  "  grarft  reprieves  and  par- 
dons tor  offences  agninf:  the  United  States, 
except  in  cafes  of  impeachment."  Is  not 
this  the  fame  rhin?  as  faj'in^,  that  cafes 
of  impeachment  are  cafes  of  offences  I 
What,  Mr.  Prefident,  are  offences,  in 
the  language  of  the  eonftitution  and  the 
laws  ?  F.^r  a  definition  of  the  term  "  of- 
fence," in  a  conftitutional  fenfe,  wemuft 
confult  cur  law  books,  and  not  the  caprice 
or  the  varying  opinions  of  popular  lead- 
ers, or  popular  afTemblies.  Thofe  books 
tell  us,  that  the  ward  a offence"  means 
fome  violation  of  hw.  Whence  it  evi- 
dently follows,  that  no  officer  of  govern- 
ment can  be  impeachedj,  unlefs  he  have 
committed  fome  violation  of  the  law, 
either  ftatute  or  common.  It  is  not  ne- 
ceffary for  me  to  contend,  that  this  of- 
fence muff,  be  an  indictable  offence.  I 
might  fafely  admit  the  contrary,  though 
I  do  not  admit  it:  and  there  are  reafons 
which  appear  to  me   unanfwerable    in  fa- 


hold  court  ;  or  fhould  habitually  attend 
fo  fhorf  a  time  each  day,  as  to  render  it 
impoffible  to  difpatch  the  bufinefs  :  it 
might  be  doubted  whether  an  indictment 
would  lie  for  thofe  acts  of  omiffion,  al- 
though I  am  inclined  to  think  that  it 
would.  But  I  have  no  hefitation  in  fay- 
ing, that  the  judge  in  fuch  a  cafe  ought 
to  be  impeached.  And  this  comes  within 
the  principle  for  which  I  contend  ;  for 
thefe  acts  of  culpable  omiffion,  are  a  plain 
and  direct  violation  of  the  law,  which 
commands  him  to  hold  courts  a  reafonablc 
time,  for  the  difpatch  of  bufinefs  ;  and  of 
his  oath,  which  binds  him  to  difcharge' 
faithfully  a?.d  diligently  the  duties  of  hia 
office. 

The  honorable  gentleman  who  opened 
the  cafe  on  the  part  of  the  profecution, 
cited  the  cafe  of  habitual  drunkennefs 
and  profane  fw earing,  on  the  part  of  z 
judge,  as  an  inffance  of  an  offence  not  in- 
dictable, and  yet  punifhable  by  impeach- 
ment.  But  I  deny  his  pofition.  Hab- 
itual drunkennefs  in  a  judge,  and  profane 
fwearing  in  any  perfon,  are  indictable 
offences,  and  if  they  were  not,  ftill  they 
are  violations  of  the  law.  I  do  not 
mean  to  fay  that  there  is  a  ftatute  againft 
drunkennefs  or  profane  fwearing ;  buJ 
they  are  offences  againft  good  morals,, 
and  as  fuch  are  forbidden  by  the  common 
law.  They  are  offences  in  the  fight  of 
god  and  man,  definite  in  their  nature, 
capable  of  precife  proof,  and  of  a  cleas 
defence. 

The  honorable  managers  have  cited  a 
cafe  decided  in  this  court,  as  an  authority 
to  prove,  that  a  man  may  be  convicted 
on  impeachment,  without  having  com- 
mitted an  offence.  I  mean  the  cafe  of 
judge  Pickering.  But  that  cafe  does  not 
fupport  the  pofition.  The  defendant  there 
was  charged  with  habitual  drunkennefs, 
and  srofs  mifoehavior  in  court,  arifin? 
from  this  drurkennefs.  The  defence  fet 
up  was  that  the  defendant  was  infane, 
and  that  the  inftances  adduced  of  intoxi- 


vor  of  the  opinion,  that  no  offence  is  im-     cation  and  improper  behavior,  proceeded 
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from  Bis  infanity.  On  this  point  there 
was  a  contrariety  of  evidence.  It  is  not 
for  me  to  enquire  on  which  fide  the  truth 
Jay.  Bat  the  court,  by  finding  the  de- 
fendant guilty,  gave  their  fanftion  to  the 
charge,  that  his  infanity  proceeded  from 
habitual  drunkennefs.  This  cafe,  there, 
fore,  proves  nothing  further,  than  that 
habitual  drunkennefs  is  an  impeachable 
Offence, 

As  little  aid  can   the  honorable  gentle- 
men derive  from  the  cafe  of  judge   Addi- 
fon,    on    which    alfo  they  have    relied. 
The  articles  of  impeachment   will  fhew, 
that  judge    Addifon  was  not  impeached, 
as  the    honorable  gentlemen  fuppofe,  for 
rude  and    ungentieman-Iike  behavior    in 
court,  to  one  of  his  colleagues  ;  but  for  a 
fuppofed  ufcrpation  of  power,  in  prevent- 
ing his  colleague,  by  an  exertion  of  au- 
thority, from  exercifing  the  right  which 
he   was    fuppofed   to    poffefs,    to  charge 
h  grand  jury  ;   and  in  exerting  his  official 
influence  and  power,   to  prevent  the  jury 
from  paying  attention   to  the  legal  opini- 
ons exp-refled  by  his  colleague,   in  a  civil 
cafe.     The  report  of  that  trial,  now  in 
my    hand,  will   atteft  the   correclnefs  of 
this  ftatement  5  and  will  (hew  alfo,  that 
judge   Addifon     was  {0   far    from  being 
charged -with  rude  and  ungentleman.like 
behaviour  to  his  colleague,  that  the  hon- 
orable gentleman  himfelf,   towards  whom 
that  behavior   is   fuppofed    to  have  been 
ufed,  and  who  gave  evidence  on  the  trial, 
bore  teftimony  to  the  miidnefs  and  polite - 
nefs  of  judge    Addfon'"s    manner,    on  the 
occafion  which  furnifhed   the   grounds  of 
impeachment,     Whether  the  afts  done  by 
£hat  learned   and  diftinguifhed  judge,  did 
amount  to  an  ufurpation  of  unconstitution- 
al power  ;  or  whether  his  colleague  did  pof- 
fefs thofe  rights,  in  the  exercife  of  which 
he  was  fuppofed  to  have  been  improperly 
reftrjfted  ;  arc  queflicns  foreign  from  the 
prefent  enquiry  ?  But  I  am  free  to  declare 
that  if  Judge  Addifon's  colleague  did  pof- 
fefs  thofe  rights  ;  and  if  he  did  arbitrarily 
prevent  and  impede  the  exercife  of  them, 
hy    an   unconftitutional    exertion   of  the 
powers  of  his  office  ;  he  was   guilty  of  an 
offence  for  which  he  might   properly  be 
impeached  :     becaufe    he   rauftj    in    that 
cafe,  have  aded  in   expref*   violation    of 
theconftitntion  and  laws. 

The  great  principle  for  which  we  con- 


tend, and  which  is  fo  flrongly  fupported 
by  the  claufe  of  the  conftitution  already 
cited,   that  an  impeachment  is  a  criminal 
profecution,  and  cannot    be    maintained 
without  the  proof  of  fome  offence  againft 
the  laws,  pervades  all  the  other  provifions 
of  the  conftitution,   on  the  fubjeft  of  im- 
peachment.    The  fourth  feclion  of  the 
fecond  article  declares,   that  (s  the  Pre- 
fident,  Vice -President,  and  all  civil  offi- 
cers of  the  United  States,  fhail  be  remo- 
ved from  office,  on  impeachment  for,  and 
cowvicliou  of,  treafon,  bribery,  or  other 
high  crimes  and  mifdemeanors."     This 
provifion,   I   know,   has  been   considered 
by  fome.  as  s  mere  direction  what  fhall 
be  dor.e  in  thofe  fpecified  cafes  ;  and  not 
as  a  prohibition,  confining  impeachments 
to  thofe  cafes.     But  it  muft  be  recollected, 
Mr.  President,  that  the  conftitution  is  a 
Jimifed  grant  of  power  ;  and  that  it  is  of 
the  effence  of  fuch  a  grant  to  be  conftrued 
ftrictiy,  and  to  leave  in  the  grantors  all 
the  powers,  not  exprefsly  or  by  neceflary 
implication  granted  away.     In  this  man- 
ner has  the  conftitution  always  been  con- 
firued and  underfrood  :    And  although  an 
amendment  was  made,  for  the  purpofe  of 
exprefsiydeclaring  and  afferting  this  prin- 
ciple, yet  that   amendment    was  always 
understood  by  thofe  who  adopted  it,  and 
Was  reprefented  by  the  eminent  character 
who  brought  it  forward,  as  a  mere  decla- 
ration of  a  principle  inherent  in  the  con- 
ftitution, which  it   was  proper  to  make, 
for  the  purpofe  of  removing  doubts  and 
quieting  apprehensions.     When  therefore 
the  constitution  declares,  for  what  acts  an 
officer  (hall  be  impeached,  it  gives  power 
to   impeach  him  for  thofe  acts  ;   and  all 
.  power  to  impeach  him  for  any  other  caufe, 
is  Withheld.     The  enumeration  in  the  af- 
firmative grant,   implies  clearly  a  nega- 
tive  reftrict'on,  as  to  a!}  cafes   nor  enu- 
merated.    This  provifion  of  the  conftitu- 
tion,  therefore,   muft  be  considered,  upon 
every  found  principle  of  construction,  as 
a  declaration  that  no  impeachment  fhail 
lie,  except  for  a  crime  or  mifdemeanor  ; 
in  other  words  for  a  criminal  violation  of 
fome  law. 

The  fame  idea  is  found  in  the  fecond 
feftion  of  the  third  article,  third  claufe  ; 
where  it  ir  declared  that  "  the  trial  of  211 
crimes,  except  in  cafes  of  impeachment, 
fhali  be  by  jury  :"  Plainly  implying  that 
cafes  of  impeachment,  are  cafes  of  "  tri- 
als f©r  crimes." 
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It  is  material  alfo,  Mr.  Prefident,  to 
advert  to  the  peculiar  force  of  the  term 
*r  conviction,"  which  is  employed  in  ie- 
veral  parts  of  the  conftitution,  in  appli- 
cation  to   cafes  of   impeachment.     The 
third   feftion   of   the   firft    article,    fixth 
claufe,  fpeaking  of  the  trial  of  impeach- 
ments, fays,  '*  and  no  perfon  fhall  be  con* 
•uicled  without  the   concurrence   of   two 
thirds  of  the  members    prefent."     The 
feventh  claufe  of  the  fame  fection,   treat- 
ing on  the  extent  and  operation  of  a  judg- 
ment  in  impeachment,  fays,   "  But  the 
party  convifledihaW  neverthelefs  be  liable 
and  fubjeft,   Sec."     And  the  fourth  fee- 
tion  of  the  fecond  article  declares,   that 
certain  officers   **  fhall  be  removed  from 
office,  on  impeachment  for  and  conviction 
of  treafon,  bribery,    &c."       This  term 
eon-vicjion  has  in  our  laws  a  fixt  and  appro- 
priate meaning.    There  is  indeed  no  word 
jn  our  legal  vocabulary,  of  more  techni- 
cal force.     It  always  imports  the  decifion 
of  a  competent  tribunal,  pronouncing  a 
perfon  guilty  of  fome  fpecific  offence,  for 
which   he   has  been  legally   brought   to 
trial.     In  an  inftrument  fo  remarkable  as 
the  conftitution  of  the  United  States,  for 
technical  accuracy   in   the   ufe  of  terms, 
the  frequent   and  indeed  conftant  ufe  of 
this  word,  is   decifive  to  prove,  that  in 
the  intention  of  the  framers  of  that  inftru- 
ment, no  man  could  be  impeacjbed  except 
for  fome  offence  againft  law,  of  which  he 
might  in  legal  language  be  faid  to  be  con- 
victed. 

In  fixing  the  conftruction  of  this  inftru- 
ment, no  fafer  guide  can   be    followed, 
than  contemporaneous  expofitions,  furnifh- 
•d  by  thofe  who  made  or  who  ratified  it ; 
and  among    thofe   expofitions,   the   molt 
authoritative   are  to  be  found  in  the  con- 
ftitutions  of  the  fevcral  ftates,  formed  a- 
fecut  the  fame  time,  and  drawn  up  in  ma- 
ay  inftances  by  the  fame  perfons.     Wher- 
«ver  it  appears  clearly,  from  the  context 
of  thofe  conftitutions,  that    they  affix  a 
certain  meaning  to  particular  terms,  we 
may   fafely    infer    that   thofe  or   fimilar 
terms,  in  the  conftitution  of  the  United 
States,  were  intended  to  have  the  fame 
meaning.     And  we  fhall  find  by  infpect- 
ing  the  conftitutions  of  the  feveral  ftates, 
that  impeachment  has  been  confidered  by 
all  of  them,  as  a  criminal  profecution,  for 
the  punifhment  of  defined  offences  againft 
tke  laws. 


Let  us  begin  with  that  of  Pennfylva- 
nia.     In  treating  of   impeachments,  ar- 
ticle the  fourth,   it  fpeaks  of  connj'ifiion  on 
impeachmeut  ;    and   declares    that   "  all 
civil   officers  lhall  be  liable  to  impeach- 
ment for  any  mi/demeanor  in  office.      The 
term  "  mifdemeanor"    is  of  as  accurate 
meaning,  and  of  ?s  much  technical  torce, 
as  any  term  in  the  law.     It  defences  a 
clafs  of  offences  againft  law,   as  well  de- 
fined as  any  in  the  criminal  code.    A  (till 
ilronger  argument  is  furnifhed  by  the  fe- 
cond fection'  of  the  fi  th  article  ;  which 
provides  that  '!?  for  any  reafonable  caufe, 
which  fhall  not  be  fufficient  ground  of  im- 
peachment, the  governor  may  remove  any 
bf  the  judges,  On    the  addrefs  of   two- 
thirds  of  each  branch  of  the  legiflature."! 
It  is  molt   raanifeit   that  this    provifion 
would  have  been  wholly  unnecelTary,  had 
the   people   of  Pennfyivania     in  framing 
their   cqnltitution,     confidered   impeach.: 
ments,  like  the  honorable  managers,  mere- 
ly as  inquefts  of  office,  by  which  a  judge 
might  be  removed  for  any   caufe,    which 
two  thirds   of  each  branch  might   think 
reafonable.     And  the  arguments  derived 
from  the  conftitution  of  Pennfyivania  have 
more   force,   in    as    much    as   the    terms 
"mifdemeanor  in  office,"    ufed  by  it  for 
defcribing    impeachable   adts,    are  much} 
lefs  ftrong   than    "  treafon,  bribery   and 
other    high  crimes   and   mifdemeanors," 
employed  by  the  conftitution  of  the  UnU 
ted  Statest  for  the  fame  purpofe. 

The  conftitution  o(  Delaware,  fectior} 
22,  directs,  that  impeachments  fhall  lie 
againft  all  perfons  "  offending  againft  the 
ftate,  either  by  mal  adminiftration,  cor- 
ruption, or  other  means  by  which  the 
fafety  of  the  ftate  may  be  endangered/! 
This  is  a  very  broad  defcription  of  im- 
peachable acts.  And  yet  it  is  clear  from 
the  context,  that  thofe  general  words  werS 
intended  to  exprefs  fpecific  offences  a- 
gainft  the  laws,  liable  to  punifhmen- 
in  the  regular  courfe  of  juftice.  It  is  de- 
clared that  all  impeachments  fhall  be  com- 
menced, "  within  eighteen  months  after 
the  offence  committed  ;"  and  fhall  "  be 
prosecuted  by  the  attorney  general,  or 
fuch  other  perfons  as  the  houfe  of  affembly 
fhall  appoint,  "  according  to  the  laws  of 
the  land."  Perfons  found  guilty  on  im- 
peachment, are  to  be  disqualified  or  remy- 
ved,  «  or  fubjefted  to  fuch  pains  and  pc» 
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Mtics  as  the  laws  .{hall  direft."  And 
the  terra  '•  conviction,"  whofe  peculiar 
technical  force  hasbeen  already  remarked, 
is  applied  by  this  conftitution  to  cafes  of 
impeachment. 

The  people  of  Maryland  did  not  think 
fit,  to  invert  their  legislature  with  the  pow- 
er of  impeachment  ;  but  have  directed  by 
their  bill  of  rights,  fection  30,  and  by 
their  conftitution,  fetfion  40,  that  mif be- 
havior in  office  (hall  be  proceeded  againft 
by  indictment,  in  a  court  of  law  only  •  and 
that  removal,  and  in  fdme  cafes  difqualifi. 
cation,  (hall  be  the  confequence  of  convic- 
tion. It  will  not  be  denied  rh^t  mifde- 
meanor  and  mifbehavior  in  office,  are  con- 
vertible terms.  If. there  be  any  differ- 
ence, the  latter  is  the  less  ftrong  :  and  yet 
the  people  of  Maryland  have  declared,  that 
the  terni  "  niifbehavior  in  office,"  means 
an  indictable  offence;  of  which  a  perfcn 
may  be  convicted  in  a  court  of  law, 

,-  The  conftitution  of  Virginia  provides, 
that  perions. offending  againft  the  ftate  by 
mal  adminiftration,  corruption,  or  other 
means  by  which  the  fafety  of  the  ftate  may 
he  endangered,"  (hall  be  impeachable  by 
the  houfe  of  delegates,  "  in  the  general 
court,  according  to  the  laws  of  the  land," 
and  that  "  if  all  or  any  of  the  judges  of 
the  general  court  fhould,  on  good  grounds, 
(to  be:  judged  of  by  the  houfe  of  dele- 
gates,) be  accufed  of  any  of  the  crimes  or 
or  offences  above  mentioned,  fuch  house  of 
delegates  may  in  like  manner  impeach  the 
judge  or  judges  fo  accufed,  to  be  tried  in 
the  court  of  appeals."  Hence  it  appears 
mod  cleairy,  that  thofe  general  word?,  "of- 
fending  againft  the  ftate  by  mal  adminif- 
tration, corruption,  or  other  means  by 
which  the  Mety  of  the  ftate  may  be  en- 
dangered," words  far  more  general  and 
indefinite  in ,  tnemfelves,  than  thofe  em- 
ployed by  the  federal  .conftirution,  were 
confidered  by  the  people  of  Virginia  as 
meaning  fpecific  crimes  or  offences,  which 
might  be  preceded  againft  in  a  court  of 
law,  according  to  rhe  ufual  courfe  of  cri- 
minal juftice.  The  words  "  any  other 
means  by  which  the  fafety  of  the  ftate 
may  be  endangered,"  are  certainly  broad 
enough  to  embrace  those  reafons  of  political 
expediency  and  ftate  policy,  forwhieh  the 
honorable  managers  contend  that  a  judge 
bay  be  removed  by  impeachment :  but  we 


find  thatthe  people  of  Virginia  had  no  ide4 
of  giving  them  a  conttruftion,  fo  contrary 
to  all  the  notions  entertained  in  this  coun- 
ty, refpecling  legal  rights,  perfonai  fafety 
and  conftitutional  liberty 

The  provision  made  da  this  fubjeft  by 
the  conftitution  of  North  Carolina,breathes 
the  fame  fpirit.  That  inftrument  de- 
clares, fection  23,  «  that  the  governor  and 
other  officers,  offending  againft  the  ftate, 
by  violating  any  part  of  this  conftitution, 
mal  adminiftration,  or  corruption,  may  be 
profecuted  on  the  impeachment  of  the  ge- 
nera! aflembly,  or  preferment  of  the  grand 
jury  of  any  court  of  fupreme  jurifdktion, 
in  this  ftate."  this  plainly  implies  that 
impeachable  acts,  though  defcribed  in 
terms  the  moll  indefinite,  were  neither 
more  nor  lefs  than  offence  indictable  in  the 
ordinary  courfe  ©f  law„ 

The  conftitution  of  Georgia  contains 
no  words.)  which  can  operate  in  any  man- 
ner to  define  or  defcribe  impeachable 
offences.  It  merely  limits  who  fhall  have 
the  power  of  impeaching,  who  (hall  try 
impeachments,  and  what  defcription  of 
perfons  may  be  impeached.  But  in  that 
ot  Vermont  there  is  a  prbvifion  on  this 
fubject,  which  though  very  concife,  is 
very  ftrong  to  our  prefect  purpofe. 
Among  the  powers  given  by  it,  fection  g, 
to  the  houfe  of  reprefentatives,  is  that 
to  <*  impeach  ftate  criminals."  This 
term  "  criminal,"  which  in  our  laws  is 
never  applied,  except  to  a  prion's  charged 
with  offences  of  the  higneft  nature,  fufc 
ficiently  declares  that  the  people  of  Ver- 
mont, confidered  impeachments  as  applica- 
ble to  cases  of  crimes  only,  and  not  to 
removals  for  reafons  of  ftate  expediency  : 
Not  even  to  cafes  of  fmalier  offences, 
much  lefs  of  indifcretion  or  impropriety  of 
conduct,  fuch  as  is  ailed ged  againft  the 
refpondent  in  this  cafe ;  for  furely  it 
would  be  an  abiife  or  language,  to  apply 
the  term  "  criminal"  to  improper  inter- 
ruptions of  counfel ;  to  rude  hafty  or  in- 
temperate expofitions  ;  to  ridicule  em- 
ployed by  a  judge  againft  counfel,  whos 
in  his  opinion,  conducted  themfeives  in- 
correctly ■  or  to  the  precipitate  and  ill- 
timed  expreffion  of  a  correct  legal  opinion. 
No  Sir.  This  word  imports  the  intention- 
al violation  of  fome  known  law  ;  the 
perpetration  of  feme  fpecific  defined  cringe ; 
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which  may  admit  of  precife  proof,  which 
every  citizen  may  be  able  to  avoid,  and 
aoainft  which,  when  accufed  of  it,  he  ma  J 
he  may  know  how  to  make  his  defence. 

Such,    Mr.   President,    is    the  folerhn 
expeiition  of  impeachable  cfiences,  given 
by  the  people  of  the  United  States,  through 
the    medium    of    their  constitutions. — 
Though   not    much   accuftcmcd    to   talk 
about    the    will  of  the  people,     there  is 
no  man   who  bows  with  more  reverence  to 
that  will,  when  conftitutionally  declared. 
And  mail  we,  Mr.  Prefident,  let  go  this 
Iheet-anchor  of  perfonal  rights  and  politi- 
cal privileges,  to  commit  ourfelves  to  the 
ftonns  of  party  rage,  perfonal  animofity, 
and   popular    caprice  ?    Shall   we  throw 
down  this  great  lanJ-mark,  fixed  by  the 
wifdom  and  patriotifm  of  our  fellow-citi- 
zens and  fathers   ?  Inikad  of  having  our 
Left  and  deareft   rights  fecured,  by  fixed 
and   known   principles   of  law,    (hall  we 
leave  them  to  be  governed    and  difpofed 
of,  by  the   ever  varying  whims   and  paf- 
fions  of  the  moment  ?  No,    Sir,  I  truft 
not.     W  hen  I  look  through  thofe  benches, 
and  recoiled  how  deep  a  ftake  the  mem- 
bers of  this  honorable  court  have  in  thofe 
lights,  which,  form  the  palladium  of  our 
fafety,  and  are  now  entrufted  to  their  care 
and     keeping,     I  cannot   but    confident- 
ly exped,  that   they  will  feel  the  whole 
importance   of  the  great  truft   repofed  in 
them  by  their  country  ;— that  they  will 
regard  themfelves  as  acting  for  future  ge- 
nerations, as  well  as  for  the  prefent  age  ; 
&  will  elevate  themfelves  above  the  fphere 
of  little  views  and  momentary  feelings. 
They  will  recoiled,  fir,   that  unjuft  prin- 
ciples, adopted  to  anfwer  particular  pur- 
pofes,  are  two-edged  fwords,  which  often 
rebound  on  the  head  of  him  who  ftrikes 
with    them;  and  thitf  juftice,  though  it 
may   be  an  inconvenient  reftraint  on    our 
power,  while  we  are  ftrong,  is  the   only 
fampart  behind  which  we  can  find  protec- 
tion,   when    we     become    weak.     They 
will  remember  that  power  which  depends 
on  popular  favor,  is  of  all  fublunary  things 
fhe  moft  fleeting  and  tranfisnt :  that  it  muft 
from   time    to  time  change    hands  :  and 
that  when  the  change,  which  foefcer    or 
later  muft  arrive,  (hall  have  taken  place  j 
when  thofe  who  now  dired  the  thunder 
of  impeachment,  (hall  be   placed,  as  e'er 
Song  the/  muft,  in  a  fmuuion  to  be  fn:it- 


ten  by  its  bolts  ;  they  will  be  glad  to  in- 
voke, and,  unlefs  they  now  fet  a  great  ex. 
ample  of  corred  decifion^  may  invoke  in 
vain,  thofe    ccoftitutional    principles    to 
which   we  now  cry  for  fafety. 

Need  1,  Mr.  Frefident,  urge  the  ne- 
ceffity  of  adhering  to  thefe  principles,  as 
it  reipeds  the  independenc  of  the  judici- 
ary department  ?  Need  I  enlarge  on  the 
effential  importance  of  that  independence, 
to  the  fecurity  of  perfonal  rights,  and  to 
the  well  being,  nay  to  the  cxifttnee,  of  a 
free  government  ?  No.  Thefe  confidera- 
tions  ftrike  the  mind,  of  themfelves,  with 
a  force  not  to  be  increafed  by  any  efforts 
of  mine.  It  is  fufficisnt  merely  to  bring 
them  into  the  view  of  this  honorable 
court  ? 

But  it  is  not  to  the  party  accufed,  td 
the  nation,  to  pofteriry,  and  to  the  inter- 
efts  of  free  governments,  that  the  obferv- 
ance  of  fettled  conftitutional  principles; 
in  cafes  of  impeachment,  is  alone  import- 
ant. It  is  equally  fo  to  the  character 
and  the  feelings  of  thofe  appointed  to 
judge.  Is  there  any  member  of  this  ho- 
norable court,  who  would  wifn,  nay  who 
would  confent,  in  deciding  this  caufe  to 
be,  fet  free  from  the  reftraints  of  the  law, 
or,  more  properly  fpeaking,  to  be,deprived 
of  its  guidance,  and  left  to  the  influence 
of  his  own  paffions  feelings  or  prepoftef- 
fious  I  Were  caufes  like  this  to  be  deter- 
mined on  views  of  expediency,  and  not  on 
fixed  principles  of  law,  to  what  fufpicions 
might  not  the  judges  be  liable,  of  having 
fought  the  indulgence  of  fome  animefity, 
or  the  attainment  of  fome  felrifh  end,  in- 
ftead of  confulting  for  the  public  good  ! 
But  when  they  are  known  to  be  governed 
by  the  fettled  rules  of  law,  and  are  con- 
fidered  as  merely  its  organs,  their  motives 
will  be  more  refpeded,  and  their  condud 
lefs  liable  to  fufpicion  or  reproacb.  Is 
any  member  of  this  honorable  court  pre- 
pared, to  relinquifh  the  high  and  vene- 
rable ftation  of  the  organ  and  expounder 
of  the  law,  in  order  to  afltime  the  doubt- 
ful and  dangerous  character,  of  a  judge 
fubjed  to  ho  rule  but  his  own  arbitrary 
will  ? 

To  a  judge,  too,  it  is  the  greateft  confoo 
Iation,  in  the  difcharge  of  his  painful  du- 
ties, that  when  he  has  doomed  a  iellow- 
ciiizen  to  difhonor  and  mifery,  he  h* 
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Merely  pronounced  the  decifioo   of  the 

jav\-,  and  not  the  dictates  of  his  own  will  ? 

That  he  is  not  the  author  of  the  fentence 
by  which  fc  calamity  is  brought:  on 

o  hers,  but  merely  its  official  organ. — 
This  r-'l  :c~ti     .      '  hs  his  mind,  under  the 

:  uifh  which  it  irtuft  feel  from  another's 
v.-  f.  And  is  there  any  rherbber  of  this 
honorable  court  who  would  confent  to  re- 
liiiquifh  this  confolation  ?  I  noldly  fay 
ho.  I  feci  that  every  heart  will  refpond 
to  theaflertion.  And  if  any  who  he*ir  me 
fee  capable  of  entertaining  a  ccntrar7  <  prhi- 
or.  or  wouldwifh  in  the/ame  ifituation  to 
r  ':  a  di  rtr.t  cOnduft,  I  envy  not  their 
Jcelingn,  however  highly  I  may  eftimate 
their  intellectual  powers. 

In  every  light,  therefore,  in  which  this 
great  principle  can  be  viewed,  whether 
as  a  well  cfbblifhed  doctrine  of  the  con- 
stitution ;  as  the  La!  w ark  of  perfon;;!  fafe- 
ty  and  judicial  independence  ;  as  a  fhield 
for  the  characters  of  thefe,  whofe  lot  it 
may  be  to  lit  on  the  tiial  of  impeach. 
rncnts  ;  or  as  a  fola-pe  to  them  under  the. 
neceilicy  of  pronoanqing  a  fellow  citizen 
.guilty  ;  it  equally  cliinns,  and  I  cannot 
ticubf  that  it  will  receive,  the fanclion  6f 
this  honorable  court  :  by  whofe  deeifion 
it  will  I  trail  be  eftablifbed,  fo  as  never 
hereafter  to  be  brought  into  cuefcicn,  that 
?.n  impeachment  is  not  a  mere  enquiry,  in 
the  nature  of  an  inqueft  of  cfTice,  whether 
an  oflicer  be  qualified  for  his  plate;,  or 
tvheLher  fome  reafoa  of  policy  or  expedi- 
ency iirsy  not  demand  his  removal ;  but 
a  criminal  profecution,  for  Supporting 
which  the  proof  of  fome  wilful  violation 
of  a  known  law  of  the  land,  is  to  be  in- 
cffpenfibly  required. 

Before  I  proceed,  IVTr.  Prefidenf,  to 
apply  this  principle  to  the  cafe  now  under 
confider:<tion,  permit  me  to  notice  brief- 
ly another  proportion  .-.'dvaneed  by  the 
honorable  mrn^ers,  which  I  perfectly 
concur  in,  and  thall  take  the  liberty  of 
fifing  ao-3Jn(l  them.  They  have  laid  it 
down,  that  the  teflimnny  of  witneffes 
epnlly  credible  in  themfelves,  is  entit- 
led to  different  degrees  of  credit,  accord- 
ing the  means  winch  they  refpeidlveiy 
enjoyed,  cf  correctly  difcerning  the 
truth,  in  thst  matter  about  which  they 
terrify.  To  this  prop-  r:t:on  I  fully  af- 
fent.  Let  the  principle  be  applied  to  the 
cafe    now   under  conftder.uion.     Look  at 


the  witneffes  on  each  fide;  With  fom& 
few  exceptions,  perhaps,  about  which  I 
do  not  feel  it  necell.iry  to  m.^ke  any  par- 
ticular remark,  they  are  equally  credible 
in  themfelves,  equally  difpofed  to  {Lite 
the  facts  correctly.  But  who  are  the 
witneffes  on  the  part  of  the  profecution  ? 
It  mail  be  anfwered,  that  almoft  all  of 
them  are  jperfons,  who  have  fuppofed, 
themfelves  to  be  ill-treated  by  the  res- 
pondent ;  whofe  refentment  the  lapfei 
of  four  years  has  not  been  sbie  to  af- 
fuage  ;  and  who  come  here,  under  the  ma. 
nifdt  influence  ofthefe  angry  feelings,  to 
co .--.plain  of  their  imaginary  wrongs. 
It  is  plain  that  fpcll  perfons,  however 
c-rrcc~i  in  their  intention-,  however  de- 
fsrous  of  fpeakirg  the  truth,  are  liable 
to  be  milled  by  the  irritation  which 
thefe  events  excited  in  their  minds  ;  and. 
to  ftate  as  ficis  the  recolicftibn  of  their 
own  erroneous  imp'ellion?.  It  is  perfect- 
ly manifeft,  that  thofe  gentlemfn  were 
very  much  irritated  by  the  tranfaftions 
of  which  they  fpeak,  and  in  which  they 
were,  or  fuppofed  themfelves  to  be,  par- 
ties. It  is  equally  clear,  that  their  an- 
per  has  not  yet  cooled.  And  I  will  afk 
whether  men  in  fuch  circumftances,  giv- 
ing them  the  atmoft  credit  for  correct 
intentions,  are  equally  entitled  fo  belief, 
with  perfons  who,  like  the  witnelfes  on 
thepirt  of  the  refpondent,  were  cairn 
and  d;fmtereft-d  fpectators  of  the  evtnts 
which  they  relate  ?  Equally  rdpectablc 
with  the  witneffes  for  the  profecution  ; 
much  ro-reeooi;  free  from  that  irrita- 
tion which  the  patties  in  contention  can 
hardly  ever  avoid  ;  and  teftifying  their 
impartiality  by  exprefiing  without  referve, 
their  difapprobation  of  ibme  things  in 
the  refponaent's  conduct  ;  it  muft  be  ad- 
mitted that  in  every  collision  of  tefti- 
mony,  they  poffefs  the  highsft  titie  to 
belief. 

Having  taken  this  view  cf  thefe  pre- 
liminary prints,  I  now  proceed,  Mr. 
Prefident,  to  confrder  the  various  charges 
again't  our  honorable  client,  in  the  order 
in  which  they  have  been  placed  by  the 
profecutors.  It  is  not  my  defign  to  go 
over  the  fame  ground,  which  has  been  {o 
recently  trodden  by  my  able  colie  igues. 
The  talk  atligr.ed  to  me,  is  to  r?.nge  ra- 
pidly over  tHe  firft  fix  articles;  to  pre. 
lent  fome  views  on  the  funjecc,  which 
the  multiplicity  of  the  matter  induced 
f 
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my  leatned  colleagues  to  omit ;  and 
then  to  difeufs  at  large  the  law  and 
the  fads,  under  the  feventh  and  eighth 
articles ,  which  have  not  yet  been 
touched. 


On  the  cafe  of  John  Fries,  the  fubjed 
of  the  firft  charge,  permit  me,  Mr.  Pre- 
fident,  to  avail  rriyfelf  of  a  diftindion, 
laid  down  by  the  honorable  manager 
who  opened  the  cafe,  on  the  part  of  the 
profecution  (Mr.  Randolph).  That  hon- 
orable gentleman,  in  his  opening  addrefs, 
made  a  diftindion  between  a  general 
maxim  or  principle  of  law,  fuch  as  the 
definition  of  a  crime  ;  and  a  particular 
opinion  on  the  law,  as  applicable  to  a 
particular  cafe.  The  former  he  admits 
to  be  proper  in  a  judge,  at  any  ftage  of  a 
trial — the  latter  he  denies  to  be  fc.  He 
has  chofen  the  definition  cf  one  offrnce 
to  illuftrate  his  pofition.  I  will  take 
that  of  another.  Suppofe  a  man  to  be 
indicted  and  put  on  his  trial  for  burg, 
lary.  The  crime  of  burglary  confifts  in 
"breaking  and  entering  a  dwelling- 
houfe,  in  the  night  time,  with  intent  to 
commit  felony."  This  is  the  eftablifh- 
ed  definition  of  this  offence.  According 
to  the  difcination  of  the  honorable  gentle- 
man, the  judj;e  might  at  the  commence- 
ment  of  the  trial,  or  at  any  ftage  of  it, 
declare  this  general  principle  refpeding 
the  nature  of  the  offence,  even  before 
counfel  were  heard.  Nay  more,  he 
would  be  juftified  in  preventing  counfel 
from  attempting,  before  the  jury,  to  con- 
trovert this  principle.  This  latter  point 
is  not  exprefsly  admitted  by  the  honora- 
ble gentleman  ;  but  it  flows  from  his  ad- 
minion,  as  a  necefi'ary  confequencc.  So 
far  the  judge  might  fafcly  go  ;  but  fhould 
he  advance  a  ftep  further,  and  declare, 
before  counfel  had  been  heard,  that  the 
ads  done  by  the  perfon  on  trial  did 
amount  to  burglary,  then  he  would  be 
culpable,  and  even  criminal  :  and  this, 
the  honorable  gentleman  contends,  was 
done  by  the  refpondent  in  the  cafe  of 
Fries. 

I  confent  to  be  judged  by  the  rule 
whick  the  honorable  gentleman  has  him- 
felf  eftablifhed ;  and  I  undertake  to 
ihew,  that  nothing    more  was   done  by 


the  refpondent,  in  the  cafe  of  Fries,  than 
the  honorable  gentleman  admits  may  be 
properly  done  by  a  judge  ;  that  he  me  e- 
]y  ftated  the  general  definition  of  the 
crime  of  treafon,  by  levying  war  againft 
the  United  States  ;  but  exprefled  no  opi- 
nion whether  the  prifoner  was  guilty  or 
innocent,  whether  the  acts  which  he  had 
done  amounted  to  treafon.  For  the  cor- 
reduefs  of  this  pofition  I  appeal  to  the 
opinion  itfelf,  as  in  evidence  before  the 
court.  It  is  contained  in  Exhibit,  No, 
2,  filed  with  the  anfwer. 

In  this  paper  the  court,  after  fome  pre- 
liminary obfervations,  to  fhew  that  the 
queftion  relative  to  the  Conftitutional  di- 
finition  of  treafon,  were  queftions  of  law 
and  not  of  fad,  proceed  to  ftate  as  their 
opinion,  "  that  any  infurredion  or  rifmg 
of  any  body  of  people,  within  the  Unit- 
ed States,  to  efted  by  force  or  violence 
any  objed  of  a  great  public  nature,  or 
of  public  aud  general  (or  national)  con- 
cern,  is  a  levying  of  war  againft  the 
United  States,  within  the  contemplation 
and  conftrudion  of  the  conftitution  of  the 
Unkcd  States."  "  That  on  this  general 
pofition,  any  fuch  infurredion  orrifing^ 
to  refill  or  prevent  by  force  or  violence^ 
the  execution  of  any  ftatute  of  the  Unit- 
ted  States;  for  cclleding  taxes,  duties^ 
impofts  or  excifes,  or  for  any  other  pur- 
pose, (under  any  pretence,  as  that  the 
ftatute  was  unjuft,  burdenfome,  oppref- 
five  or  unconftitutional,)  is  a  levying 
war  againft  the  United  States,  within 
the  conftitution -" — "  That  military  wea- 
pons, as  guns  and  fwords,  mentioned  in 
the  indidment,  arfe  not  neceffary  to  make 
fuch  infurredion  or  rifing  amount  to  le- 
vying war  ;  becaufe  numbers  may  fup- 
ply  the  want  of  military  weapons,  and 
other  inftruments  may  efted  the  in- 
tended mifchief."  • — "That  the  legal 
guilt  of  levying  war,  may  be  incurred 
without  the  ufe  of  military  weapons  or 
military  array." — "That  the  affembling 
bodies  of  men,  armed  and  arrayed  in  a 
warlike  manner,  for  purpofes  only  of  a 
private  nature,  is  not  treafon  ;  although 
the  jndges  or  peace  officers  fhould  be  in- 
fulted  or  refilled,  or  even  great  outrage 
committed  on  the  perfon  and  property 
of  our  citizens,"  —  "  That  the  true  cri- 
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terion  to  determine  whether  afis  com- 
milted  are  treafon,  or  a  lefs  offence,  (as 
a  riot)  is  the  quo  ammo  the  people  did 
affemble."  —  *'  That  if  a  body  of  people 
confpire  and  meditate  an  infurrection,  to 
refill  or  oppofe  the  execution  of  any  fta- 
tute  of  the  United  States  by  force,  they 
are  only  guilty  of  a  high  mifdemeanor  ; 
but  if  they  proceed  to  carry  fuch  intention 
into  execution  by  force,  they  are  guilty 
of  the  treafon  of  levying  war  ;  and  the 
quantum  of  the  force  employed,  neither 
leiicns  or  inrreafes  the  crime." — -f'That 
a  combination  or  confpiracy  to  levy  war 
againft  the  United  States,  is  not  trea- 
fon, unlefs  combined  with  an  attempt 
to  carry  fuch  combiaation  or  confpiracy 
into  execution."  —  And  that  "fame 
actual  force  or  violence  mult  be  ufed, 
Jn  purfuance  of  fuch  defign  to  levy  war  ; 
but  it  is  perfectly  immaterial  whether 
the  force  ufed  is  fufficient  to  effectuate 
the  object." 

This,  no  doubt,  is  a  long  definition 
Perhaps  it  might  have  been  expreffed  in° 
much  fewer  words.  But  ft  ill  it  is  a  ge- 
neral definition  of  the  crime  of  treafon  by 
levying  war  ;  without  application  or  re. 
ferenee  to  any  particular  cafe,  much  lefs 
to  the  cafe  of  John  Fries.  It  amounts 
merely  tp  this  :  '-.That  for  any  number 
of  people,  however  fmall  and  inadequate, 
to  rife  with  intent  to  refill  or  prevent  by 
force,  the  executionof  any  general  law  of 
the  United  States,  and  to  employ  actual 
force  for  that  purpefe,  amounts  to  le- 
vying war  againft  the  United  States, 
although  neither  military  weapons  nor 
military  array  be  ufed."  This  is  the 
fubftance  of  the  opinion.  All  the  reft  is 
merely  illuftration  ;  and  in  this  ihape  it  is 
as  much  a  general  definition,  as  that  of 
burglary. 

How  wide  a  field  of  defence  do  thefe 
definitions  leave  open  !  In  the  cafe  of  an 
indictment  for  burglary,  would  anycoun- 
fel  pegvifhly  or  infolently  retire  from  the 
prifoner's  defence,  becaufe  the  court  might 
in  the  commencement  of  the  trial,  have 
ftated  this  to  be  the  legal  definition  of  the 
crime  ?  Would  he  infill  on  the  abfurd  and 
mifchievou3  privilege,  of  controverting  fo 
plain  and  well  fettled  a  principle  of  law  ? 
No.  Far  different  would  be  his  conduct. 
He  would  enquire  whether  any  acts  had 
bqsn  done,  amounting  in  law  to  the  brsak- 


ing  open  of  a  houfe  ?  Whether  the  pri- 
foner  was  the  perpetrator  of  thofe  a£ts,  or 
a  party  in  them  ?  Whether  the  houfe  was 
broken  open  in  the  night  time  ?  Whether 
it  was  entered  by  the  prifoner  as  well  as 
broken  ?  Whether  it  was  a  dwelling 
houfe  ?  And  whether  it  was  broken  and 
entered  with  intent,  to  commit  any  crime 
amounting  tp  felony  ?  All  thefe  queitions 
would  be  perfectly  open,  under  the  general 
definition  which  has  been  ftated  ;  and  on 
the  refult  of  thefe  enquiries,  would  the 
guilt  or  innocence  of  the  prifoner  depend. 

So  in  the  cafe  of  Fries,  it  was  perfect- 
ly competent  to  his  learned* counfti,  under 
the  general  definition  of  treafon  given  by 
the  court,  to  contend  that  the  acts  proved, 
did  not  amount  to  a  rifingof  any  number 
of  people  ;  that  John  Fries  was  not  im- 
plicated in  thofe  acts  j  that  they  were  not 
done  with  intent  to  refill  pr  prevent,  by 
force  or  violence,  the  execution  of  any 
general  law  of  the  United  States  ;  or 
that  no  force  or  violence  w;;b  actually  em- 
ployed, in  purfuance  of  fuch  intention. — 
All  thefe  questions  were  perfectly  open  to 
them,  notwithftanding  the  general  defini- 
tion of  treafon  given  by  the  court.  Not 
one  of  thefe  queitions  did  the  court  in  anjc 
mannerdecide.  Thefe  queitions  involve^ 
the  application  of  the  general  definition 
to  the  particular  cafe  ;  an  app!ication*lle 
which  the  true  proper  and  only  defence  i* 
the  prifoner  cenfifted,  and  which  the 
court  neither  made  nor  intended  to  make. 

Surely  thefe  queitions  afforded  full  fcope 
to  the  learned  gentlemen^  for  the  exertion 
of  thofe  argumentative   powers,   and  the 
difplay  of  that  legal  learning,  of  which 
they  have  given,   in  the  (hape  of  tcfiimo» 
ny,   fo    haridfeme  a  fpecimen  at  this  bar. 
Even  that  eager  fondnefs  for  legal  difputa- 
tion,  which  has  carried  them,  on  this  oc- 
cafion  (o  far  beyond  the  limits  prefcribed 
by  the  lav.' of  evidence,  might  have  been 
gratified  in  this  ample  field,     There  was 
room  enough  for  the  learned  and  ingeni- 
ous diftinctior.s,  which  one  of  the  gentle- 
men   (Mr.  Dallas)    has   told   us  that    he 
intended   to   make,  between   the  cafe  of 
Fries  and  that  of  the  wefierr.  infurgents. 
It  was  his  intention,  he  fays,  had  he  not 
been  prevented  by  this  unfortunate  defini- 
tion,  to  dwell  on  feveral    cireurr fiances 
which,  in  his  apprehenfiop,  d:;1i^£uifned 
the  former  of  thefe  cafes  from  the  latter 
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He  tell?  us  that  his  mind  turned  iffelf  to- 
wards thefe  diftinctions,  and  was  occu- 
pied upon  them,  from  the  moment  when 
the  court  granted  a  new  trial,  after  the 
firft  conviction  of  Fries.  His  mind  was  le 
into  this  courfe  of  reflection,  by  the  flrefs 
Vhich  he  had  obfefved  the  court  to  lay,  in 
the  frit  trial  OfFries,  on  ihedeciiions  in  the 
cafes  of  the  weftern  infurgents.  It  would 
furely  have  been  very  unkind  in  the  ref- 
pondent,  to  prevent  the  learned  gentleman 
from  exhibiting  the  reftilts,  of  thefe  long 
and  profound  reflections'.  Sot  happily  the 
refpqndent  did  net  preve.  t  him.  His 
difapppintaient  rnuft  be  attributed  folely 
to  himfelf.  The  circumflances  on  which 
he  informs  us  that  he  intended  to  rely, 
for  lifning  the  cafe  pf  Fries  from 

ihi  (t  of  the  weftern  loftirgents,  were  the 
martial  array  at  Braddack.'*  iield  ;  the 
m.irch  to  Pittfburg,  lor  the  avowed  pur- 
pcfe  of  attacking  the  farrifori  ;  and,  I 
think,  the  attack  on  Neyill's  houfe. — 
The  firft  of  thefe  circumllances  applied  to 
the  nature  of  the  aiiemblage,  whether  it 
amounted  to  a  tiling  or  infurrceticn  ;  the 
fecoad  to  the  intent  with  which  the  ri- 
fing was  made  ;  and  the  third  to  the  de- 
pree  and  nature  of  the  force  or  violence 
ommitted.  They  were  ail  open  to  the 
c°I:arr,c'd  gentleman  under  the  opinion  : 
ec*  "lich  did  not  declare  what  fort  of  an  af- 
*°  emblaze  would  cor.ftitute  an  jniurrection 
^or  rifing  ;  what  circumftances  would  be 
fufEcient  evidence  of  the  improper  inttnt, 
or  what  kind  or  degree  of  force  or  vio- 
lence muft  be  employed  ;  but  merely  fta- 
ted  that  a  rifing  or  infurrection,  proceed- 
ing from  fuch  an  intent,  and  accompanied 
by  actual  force  or  violence,  would  amount 
to  levying  war.  Whether  the  aiiemblage 
in  Backs  and  Northampton,  had  the  ne- 
ceifary  ingredients,  to  confUtute  a  rifing 
or  infurrection  ;  whether  the  acts  done 
afforded  fufficifnt  evidence,  of  an  intent 
to  refill  or  prevent  by  force  or  violence; 
the  execution  of  the  aft  of  Congrefs  ; 
whether  the  force  or  violence  commi'atd 
were  fufEcient  in  nature  or  degree  ;  and 
whether  in  all  or  any  of  thefe  points  of 
view,  the  cafe  of  Fries  in  Bucks  and 
Northampton,  was  weaker  than  that  of 
the  weflcrn  infurgents,  or  materia'ly  dif- 
ferent from  it  ;  were  queftions  not  at  all 
affected  hy  the  opinion,  but  left  entirely 
open  to  the  learned  gentleman  ;  who 
Plight,  notwithstanding  this  opinion,  hav« 
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di  fcufiVd  them  before  the  court  and  jury,, 
atall  the  length  into  which  the  exuberance 
of  his  genius  fo  much  delights  to  moot, 

Thefe  learned  gentlemen  pofleffed,  there, 
fore,  under  the  opinion  communicated   to 

them  by  the  refpondent,  even  it  it  ' 
been  withdrawn,  all  the  latitude  which  n 
d  "ate  counfel  could  have  defired.  All  the 
quei'aoos  of  fact  j  a1!  the  queflions  of  in- 
tention, which  are  queilicns  of  faci  ;  the 
whole  bufinefs  of  deciding,  whether  the 
c.f  roved  came  within  the  general  prin- 
ciple of  law  ;  of  applying  the  general  rule 
to  tl  .'.^:\lur  cafe;    remained    within 

the  province  cf  the  jury,  and  furniihed  the 
cniy  proper  means  cf  defence.  sEven  if 
ihe  facts  had  b<  itted,.as  the  honor- 

able managers  contend,  Hill  the  intent  re- 
mained to  be  afcertained,  and  was  a  quef- 
i.  .  of  fact,  folely  co: .  ni/able  by  the  jury. 
—  But  it  is  utterly  incorrect  to  fay,  that 
the  facts  were  admitted.  It  wa?,  tiideed, 
admitted,  c:  rather  it  wes  not  doubted, 
that  certain  acts  had  been  done,  by  John 
Fries  and  others  :  but  whether  thofe  acts 
were  of  fuch  a  nature,  and  proceeded  from 
fuch  an  intention,  as  to  bring  the  cafe 
within  the  general  rule  cf  law,  laid  down 
by  the  court,  was  a  point  unhealed,  which 
formed  the  proper  and  fole  ground  of  en- 
quiry. And  this  point  was  not  affected,  by 
the  opinion  communicated  by  the  refpon- 
dent to  the  prifoner's  counfel. 

And  here,  Mr.  Preildenr,  let  me  be  per- 
mitted to  notice,  what  I  deem  a  moil:  dan* 
gerou'j  error,  refpecting  the  conftitationaJ 
power  of  juries,  in  criminal  cafes.  It  is 
conhantly  afferted,  that  the  jury  are  to 
decide  the  law  and  the  fact,  in  criminal 
cafes  ;  and  this  is  correct  when  properly 
explained  :  but  taken  in  its  literal  unqua- 
lified fenfe,  it  is  contrary  to  every  princi- 
ple of  law,  and  every  dictate  of  common 
fenfe.  It  is  the  province  of  the  court  to 
expound  and  declare  the  law  generally,  in 
all  cafes,  criminal  as  wet  as  civil.  To 
apply  the  law  to  each  particular  cafe,  to 
decide  whether  the  fails  proved  in  any 
cafe,  bring  it  within  the  general  rule  of 
law,  is  the  piovince  of  the  jury,  and  their 
only  province.  They  have  no  difpenfing 
power  o^er  the  laws  of  the  land.  Will 
any  man,  the  leaft  acquainted  with  our 
fyftem  of  jurifprudence,  declare,  that  a  ju- 
ry has  a  right  to  decide,  that  breaking  open 
and  entering  a  dwelling  houfe  in  the  night 
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time,  with  intent  to  Seal,  is  not  burgula- 
ry,  Doiefs  an  actual  rKeft  be  committed  ? 
I  preAirtfe  that  nq  one  will  hazzard  fuch 
an  opinion.  The  jury,  in  fuch  a  cafe,  may 
de<  i  ie  tnat  the  hciufe  .va's  not  broken  or  I  , 
ard  entered  ;  [bar  it  w:?s  not  a  dwelling 
huufe  ;  that  the  faft  was  not  committed 
by  the^perfon  accufcd  ;  ihst  it  was  riot 
commute  ■  jn  the  nig  ■■  time,  ;  or  that  it 
was  not  committed  witrh  yi  i';:?nt  to  com. 
m'''  a  felony.  Put  if  they  beliaye  the  af- 
firmative, on  a:i  .hole  pa  ;,  they  rpOK 
find  the  prifoner  guilt  ",  or  epea  nit  a  dirett 
violation  of  their  oath*,  the ■  a  c  boundj 
by  the  genera!  principle  of  law,  as  declared 
by  tlje  court.  The  r  duty,  and  their  r:.e 
duty,  confiils  in  apply iog  it  to  the  particu- 
lar cafe,  in  t.  ,  and  this  alone,  are 
they  judges  of  the  law  as  well  as  fact. 

It  is  well  known  that  a  new  trial  may 
be  granted  in  a  criminal  cafe,  where  the 
ve:  iict  is  againfc  the  party  accufed,  and  is 
fupppfed  by  the  court  to  be  contrary  to 
iaw.  Tiiis  pr  ;y^s  that  the  jury  are  not  the 
j  .  gc§  of  tlie  iaw,  in  the  unqualified  fi  ffe 
contended  for  by  fome  perfens  :  for  i:  fifty 
were  the  judges  of  the  law  in  that  ie:::V, 
it  would  nec'tffarily  follow,  that  a  new 
trial  could  no  more  be  granted  in  favor  of 
the  prifoner,  in  a  criminal  cafe,  then  a- 
gainit  him.  The  rule  that  it  cannot  be 
granted  againft  him,  has  been  eftablifhed 
by  the  court  in  favor  ef  life,  through  a 
laudable  motive  of  tendernefs  and  humani- 
ty ;  and  not  becaufe  they  had  not  power 
to  grant  new  trials  in  this  cafe,  as  well  as 
in  others,  where  a  verdict  is  contrary  to 
law. 

So  in  cafe  of  an  offence  created  by  fta- 
tute, a  jury  may  declare  that  the  cafe 
proved  on  an  indictment  under  trie  ftatute, 
does  not  come  within  it  ;  for  want  of  the 
improper  intent,  or  of  feme  other  neceffafy 
ingredient.  But  it  has  never  entered  in- 
to the  head  of  any  man  to  fuppofe,  thzt 
the  jury,  in  fuch  a  cafe,  has  a  right  to  de- 
clare, that  the  ftatute  itfelf  is  not  a  lav/  of 
the  land,  has  been  repealed,  has  expired, 
or  does  not  create  any  orfence.  All  tnefe 
are  queftions  of  law,  which  come  within 
the  exclufive  province  of  the  court. 

This  conlideration,  by  the  way,  fur- 
nifhes  the  true  anfwer  to  the  famous  Rich- 
mond fyllogifm,  of  which  we  have  heard 
Co  much  in  this  cafe  ;  and  proves  the  ccr- 


reclnefs  of  that  dccifion,  by  which  ths 
counfel  of  Callender  were  prevented,  moft 
properly,  from  contcftlng,  before  the  jury, 
the  conftitutionallity  of  an  act  ofcon^refs 
—  a  decifion  which  the  honorable  man; 
have  had  the  good  fenfe  net  to  call  in  qi 
tion.  This  decifion,  undeniably  correal 
as  it  is,  and  ftrartge  as  the  /ties  2re 

to  which  a  contrary  principle  would  lead, 
can  be  defended  on  no  other  ground,  than 
that  for  which  1  contend. 

And  I  will  a  Ik  how  the  cafe  of  treafon 
can  be  diftinguifhed  in  this  refpeel,  from 
thiat  of  burgulary  ?  Ifaj::y  be  bound  by 
the  general  rule  of  law,  which  d'r-fmes  the 
crime  of,burgulary ;  and  be  confined  folely 
to  the  enquiry,  whether  the  cafe  proved 
comes  within  that  rule  ;  upon  tvhat  prin- 
ciple can  it  be  contended,  that  they  are 
not  equally  bound  by  the  general  diiinitijn, 
of  treafon  ? 

Will  it  be  contended  that  the  latter  de- 
finition is  noi  as  well  fettled  as  the  form- 
er ?  This  pofition  I  deny.  Ho-v  was  the 
definition  of  burglary  fettled  ?  It  was 
r.ot  by  any  legiflative  aft,  remaining  on 
record,  or  known  by  tradition  ;  but  by  ju- 
dicial determinations  declaratory  of  the 
law.  In  She  fame  manner  has  the  defini- 
tion of  treafon  bv  levying  war  been  fet- 
tied.  Three  folemn  adjudications  in  the 
fame  court,  and  era  of  them  in  the  fame 
cafe,  had  declared  it  to  be  the  la.v  ;  and 
it  was  the  law  of  the  land,  as  much  as 
the  law  defining  burglary,  or  any  other 
offence.  If  gentlemen  deny  that  three 
fo'emn  decifions  upon  the  fame  point,  by 
a  court  of  the  higheft  juriiuiclion,  are  fuf- 
ficient  to  fettle  the  iaw  ;  will  they  inform 
us  how  many  decifions  are  neceilary  for 
that  purpofe  ?  Or  are  we  never  to  have 
fixed  principles,  or  fettled  definitiu-.s  off 
crimes  ?  Is  the  law  of  treafon  never  to  bs 
eftablifhed  on  a  certain  bafis  ?  Are  the  na- 
ture and  definition  of  this  high  offence,  tu> 
be  left  forever  floating,  on  the  uncertain 
and  varying  opinions  of  courts  and  of  ju- 
ries ?  Is  that  which  was  not  treafon  to- 
day, to  become  treafon  to-morrow,  ac- 
cording to  the  caprice  the  interelts  or  the 
prejudices  of  thofe,  who  may  be  appointed 
to  determine,  or  to  the  power  influence  or 
intrigues  of  the  accufer  or  the  accufed  ?  If 
fuccceding  courts  and  juries  are  net  to  oe 
bound,  by  precedents  eft.abli-i.ed  by  their- 
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predeceflbrs,  then  will  every  thing  be 
treafon  when  a  man  is  tried  by  his  foes, 
and  nothing  when  he  is  tried  by  his  friend?. 
There  will  no  longer  be  any  fecurity,  in 
times  of  party  contention,  for  life  liberty 
or  property  ;  and  we  are  deftined  to  fee 
2<fted  over  in  this  land,  vainly  boafting  of 
its  freedom  and  happinefs,  the  fcenes  of 
judicial  murder  and  pillage,  which  difgra- 
€ed  our  mother  country,  during  the  ftrug- 
gles  between  the  houfes  of  York  and  Lan- 
cafter.  Sooner  than  live  under  fuch  a  fyf- 
tem,  I  would  take  retuge  in  Turkey  ; 
where  by  bribing  the  Cadi,,  I  might  ef- 
cape  from  judicial  tyranny  5  and  might  be 
fafe  from  the  oppreffion  of  the  government, 
provided  I  avoided  the  ofTence  of  growing 
rich.  Not  for  one  moment  would  1  live  in 
a  country,  where  I  fhould  be  tantalized 
with  the  femblance  of  liberty,  and  in  fact 
liable  to  the  penalties  of  treafon,  when- 
ever I  might  by  any  act  of  oppofition,  or 
any  alTertion  of  my  rights  or  thofe  of  my 
fellow. citizens,  become  obnoxious  to  a. 
party  in  power.  This  mud  be  the  confe- 
quence,  fhould  the  principles  contended  for 
by  the  managers  finally  prevail.  When  the 
rules  of  law  defining  offences  are  fixed  and 
certain,  then  is  every  man  fafe  ;  becaufe 
he  may  know  the  law,  and  may  avoid  of- 
fending againft  it.  But  if  no  refpect  is  to 
be  paid  to  former  decifions  ;  if  counfel  are 
to  be  allowed  to  controvert  points,  which 
have  been  folemnly  and  repeatedly  adjud- 
ged ;  if  our  courts  and  jurors,  without  re- 
gard to  former  decifions,  are  to  declare 
that  to  be  law  in  each  particular  cafe, 
which  the  paffions  the  prejudices  or  the  po. 
litical  views  of  the  moment  may  dictate  ; 
then  indeed  have  we  grafped  a  fhadow, 
while  the  fubftance  has  efcaped  from  us, 
and  the  blood  of  our  fathers  has  in  vain, 
bedewed  their  native  foil.  But  no.  So 
monftrous  a  principle  cannot  be  endured, 
and  will  not  receive  the  fanction  of  this 
honorable  court.  Rules  of  law  once  ef- 
tablifhed  muft  be  adhered  to.  Courts  muft 
regard  ihem  as  facred,  and  muft  not  allow 
them  to  be  called  in  queftion.  In  this 
cafe  the  opinion  communicated  had  been 
folemnly  fettled,  and  was  a  part  and  a 
rnoft  important  part  of  the  law  of  the  la,nd. 
There  was  no  fgperior  tribunal  to  review 
it  ;  and  if  there  be  one  the  argument  is 
ftill  ftronger  :  for  then  the  acquiefence  of 
the  parties,  who  took  no  meafures  to  get 
thefe  decifions  ixverfed,  is  added  to  the 


authority  o{  the  court  which  made  them' 
The  court,  therefore,  where  the  refpon 
dent  prefided,  was  bound  to  confider  thefe 
decifions  as  the  law  of  the  land,  to  declare 
them  as  fuch,  and  to  prevent  them  from 
being  called  into  queiiion,  for  thepurpofe 
of  misleading  the  jury. 

Another  charge  waged  againft  our  ho- 
norable client,  under  the  iirft  article  of 
impeachment,  is  that  he  prevented  the 
prifoner's  counfel,  in  the  ca[n  of  Fries., 
from  citing  to  the  jury  certain  Englifh  ad- 
judications on  the  law  of  treafon,  and  fome 
ftatutes  of  the  United  States.  So  far  as 
this  charge  relates  to  the  ftatutes,  I  fhall 
leave  it  moft  chearfully  where  it  has  been 
placed,  by  my  learned  and  ingenious  col- 
league who  commenced  the  defence.  No- 
thing can  be  added  to  the  ftriking  and  fa- 
jisfactory  view,  which  he  has  given  of  :hat 
point.  As  to  the  Englifh  authorities,  I 
will  make  one  obfervation,  which  did  not 
fall  within  the  fcope  of  his  argument. 

The  refpondent  did  fay  that  Englifh  ad- 
judications, at  common  law,  on  the  doc- 
trine of  treafon,  ought  not  to  be  read  to 
the  jury  ;  that  Englifh  decifions  before  the 
revolution  of  1688,  under  the  ftatute  01 
treafons,  were  deferving  of  very  little  at- 
tention ;  and  ought  to  be  received  with 
great  caution  ;  and  that  fuch  decifions 
fince  that  revolution,  though  proper  to  be 
cited,  were  not  to  be  coniidered  as  abfo. 
lute  authorities,  but  merely  as  ftrong  ar- 
guments. Into  the  legal  correclnefs  of 
this  opinion,  it  is  not  now  my  purpofe  to 
enquire.  The  point  has  been  fufficiently 
difjuifed.  But  I  beg  this  honorable  court 
to  remark,  that  this  opinion,  of  which  the 
learned  counfel  for  Fries  now  fo  loudly 
complain,  was  an  opinion  precifely  in 
their  favor,  and  gave  them  all  the  advan- 
tage on  this  fubjed,  that  they  expecf  ed  to 
derive  from  citing  thefe  Englifh  cafes. — 
Why  did  they  wifh  to  cite  thefe  cafes  ? — 
It  was,  they  tell  us,  to  convince  the  jury 
of  the  very  thing  which  the  court  thus  de., 
clared  to  them  ;  namely,  that  the  Englifh 
decifions  before  the  revolution  of  1688, 
were  entitled  to  little  or  no  attention  ;  and 
that  even  thofe  fince  the  revolution,  being 
in  fome  degree  founded  on  the  former, 
ought  to  be  received  with  caution,  and  not 
to  be  confidered  in  the  light  of  abfolute  and 
binding  authorities.  Thefe  were  the  points 
which  they  wifhed  to  eftabiifh,  by  citing 
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thofe    Englifh  adjudications :     And  thefe 
were  precifely  the  points  which  the  court 
eltablifbed.     The  decinon  was  completely 
in  their  favor  ;  and  yet  they  complain  of  it, 
as  a  grievous  injury.     They  complain  of 
it,   though  iu   their  favor,   becaufe  ir  was 
made  without  giving  them  an  opportunity 
of  (peaking.      Whence  this  caufelefs  dis- 
content, this  moil  unreasonable  complaint  ? 
Did  it  proceed  from  the  difappointment  of 
a  puerile  and  Iktle  vanity,  which  made  them 
wiih  to  exhibit  their  talents  before  the  pub- 
lic ?  Surely  we  cannot  fufpect  thofe  learned 
gentlemen  of  fo  contemptible  a  motive. — 
Why  then,   I  repeat,   do  they  complain  of 
a  decifjon  made  in  their  favor  ?  They  have 
been  compelled  by  the  force  of  truth,   to 
explain  the  reafon.     The  truth  is,  as  it 
appears  On  their  own  testimony,   that  they 
complained,    not    becaufe     they     thought 
themfelves  or  their  client  injured  by  this 
decifion,  but  becaufe  itfuited  their  p^rpofe 
to  reprefent  themfelves  as   injured,  their 
client  as  oppreiTed,   the  cafe  as  prejudged, 
and  the  conduct  of  the  court  as  arbitrary 
and  precipitate;   in  order  to  excite  odium 
and  refentment  againft  the  court,  and  ccm- 
miferatioh  towards  their  client  ;   and  to  in- 
duce the  Prefidentj   by   erroneous  impref- 
fions  thus  made  on  his  mind,  to  extend  his 
mercy    to  a  perfon,   who  could  not  have 
been   thought  a  fit  object  for  it,   had  the 
truth   been   known.     The   whole    of  this 
pretended  difpleafure  ;  all  tfris  affected  ont- 
ery    about  the  privileges  of  counfel,   the 
rights  of  jurors,  2nd  pre-judged  opinions  ; 
was  a  mere  pretence,  an  artful  contrivance, 
to    procure  the  pardon  of  a  criminal  twice 
convicted  of  treafon  :  and  to  procure  it,  by 
holding  up  a  falmood  to  the'  view  of  the 
Prefident,  and  of  the  public  ;   by  calumni- 
ating the  court)  deceiving  the  executive, 
weakening    the   confidence   of  the  people 
in  the  adminiftrarion  of  the  laws,   and  ia- 
crificing  truth  and  juftice  to  the  attainment 
of  a  momentary  purpofe. 

The  learned  gentlemen  thought  them- 
felves justified  in  all  this,  by  their  duty  to 
their  client.  It  is  not  for  me  to  condemn 
them.  I  am  not  here  to  examine  into  the 
impropriety  of  their  conduct.  But  I  may 
be  permitted  to  afk,  whether  fuch  a  contri- 
vance ought  to  receive  the  countenance  of 
this  high  court  ?  And  whether  gentlemen 
who  have  thought  it  right  thus  to  aft, 
ought  not  to  be  listened  to  with  caution, 


when  they  come  here  after  their  SkiSfe  has 
completely  Succeeded,  to  complain  of  inju- 
ries, which  in  the  fame  breath  they  tell  as 
are  entirely  fictitious  ?  I  will  afk,  whether 
this  honorable  court  ought  not  to  difcou:n.r- 
nance  fuch  proceedings  in  future,  by  vindi- 
cating the  conduct  of  the  refpondent,  in 
this  particular  ?  Counfel,  Mr.  Prefident, 
have  duties  to  themfelves  and  to  the  pub- 
lic, as  well  as  to  their  clients.  They  are 
at  2II  times  bound  to  refpect  the  courts  of 
juftice,  and  themudves,  They  owe  to  their 
clients  every  honorable  exertion  of  their 
talents  and  induitry,  and  the  zealous  uic 
of  every  fair  means  of  defence.  In  crimi- 
nal cafes,  cfpeciaily  when  life  io  in  jeo- 
pardy j  we  expect  more  zeal,  and  are  wil- 
ling  to  allow    more  latitude. In 

favor  of  this  zeal,  we  are  difpafed  to  ex. 
cufe  fome  departure  from  the  Strict  iine^ 
which  propriety  would  in  other  cafes  pre- 
fcribe.  But  :  to  be  countenanced,  up- 
held arid  commended,  for  attempting  to 
excite  odium  unjuftly  againlt  a  court;  and 
to  induce  the  Prefident,  to  believe  that  a, 
prifoner  was  deprived  by  the  court  cf  a 
fair  trial,  when  they  knew  the  fait  to  be 
directly  otherwife  ;  is  more  than  model! 
man  would  alk,  or  any  man  has  a  rig;ht  :o 
expect. 

But  let  it  be  admitted  for  a  moment, 
Mr.  Prefident,   that  on  the  firft  day  of  the 
trial  of  Fries,   the  refpondent  committed 
an  error.     I  aik  if  it  was  not  atoned  for* 
by  his  full  and  honorable  retraction  on  the 
fecond  ?  By  the  pains  which  he  took  to  do 
away  all  the  proceedings  of  the  firft  day  ; 
to  induce  the  prifoner's  counfel  to  go  on 
with  the  defence  ;  and  to  fee u re    to  his. 
in  the  utmoft  latitude,  every    advantage 
for  making  that  defence  ?   One  of  the  ho- 
norable managers  has  told  us,  that  the  ref. 
pondent's  conduct  on  the  firft  day,  Was  an 
unpardonable  fin  :    Thac  repentance,  if  it 
came  at  alh.  came  too  late.     Eut  this,  fij, 
is  not  the  rule  by  which  we  hepe  c;:e  day- 
to  be  judged.      We  live  in  the  comforting 
hope,  that  repentance,   if  fincere,  can  ne- 
ver come  too  late.      We  hope  that  by  a 
fhort,  a  death-bed  repentance,  we  may  ob- 
tain pardon  for  a  life  of  errors  and  fins. — 
Our  holy  religion   permits  us   to  belie vcj 
that  there  is  but  one  unpardonable  fin  ; 
and  that  is  hardnefs  of  heart,   or  refufai  to 
repent.     And  fliall  we  frail  and  fir.ful  mor- 
tals, mete  to  each  other  a  meafure,  which 
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an  nll-juft  and  all-powerful  Gad  docs  not 
mete  to  us  ?  Shall  we  refufe  to  each  other 
the  effects  cf  that  repentance,  by  which 
r.lone  we  can  ourfelves  hope  for  happinefs 
hereafter  ?  If  for  one  error  thus  atoned 
J',  r,  the  refpondent  mull  be  punished,  let 
the  nrh.tr.one  be  cafe  by  him,  who  has  al- 
ways retracted  and  corrected  his  errors,  as 
fuon  as  he  was  made  {"enable  that  they  had 
been  committed. 

I  do  not,  Mr.  Prefidenr,  with  my  learn- 
ed  colleague  who  commenced  the  defence, 
difclaim  the  term  "  repentance"  fdr  my 
Honorable  client.  Repentance  is  a  ti 
which  fuits  creatures  fo  frail  and  liable  to 
error  as  men,  even  the  beft  of  men.  We  ail 
have  need  of  it,  and  I  trut;  that  we  (hall 
be  affirmed  of  our  errors,  but  not  of  our 
icpentance.  I  have  often  had  cccaficn  to 
repent  my/elk  1  fear  that  I  haVe  not  done 
it  often  enough.  And  however  flight  the 
errors  which  the  refpondent  may  have  com. 
milted,  I  am  willing  in  his  behalf,  to  rely 
on  the  plea  of  repentance  and  amendment. 

But  this  amendment  we  sre  told  by  the 
honorable  managers,  was  a  mere  pretence  ; 
a  cloak  beneath  which  the  refpondent 
fought  to  hide  the  fuppofed  deformity  cf 
his  coDduct,  when  he  found  that  it  began 
to  attract  attention.  Rut,  I  aOc,  was  it  a 
pretence  to  entreat  to  fupplicate  the  prifon- 
er's  cbunfel  to  proceed  with  the  defence, 
till  the  cup  of  humiliation  was  drained  to 
the  dregs  ?  Was  it  a  cioak  to  be  anxioufly 
folicitous,  after  the  prifoner  was  abandon- 
ed by  his  ccuhfe',  to  prote#  him  from  the 
dangers  into  which  his  ignorance  of  the 
law  might  betray  him  ;  to  urge  his  acte]  t* 
ance  of  other  counfel ;  to  inform  him  bare. 
fully  of  his  right  of  challenge  ;  to  a.Tift 
him  in  crofs-exarr.ining  the  witnefles,  fug- 
gcftir.g  fuch  quetlions  as  might  be  to  his 
advantage,  and  guarding  him  ngasnft  fuch 
as  might:  draw  forth  unfavorable  anfwers ; 
to  prevent  the  witneiTes  in  the  fubtoitted 
cafes,  from  being  examined  before  his 
trial,  leaft  the  jury  might  hear  tcfrimooy 
Unfavorable  to  him,  which  he  could  have 
no  cpportun'.fy  or  crofs-examining  ?  Was 
this  the  conduct:  of  a  defigning  hypocrite, 
feeking  to  glofs  ever  his  wicked  purpofes, 
by  a  fair  outfide  of  humanity  and  jufticc  ? 
Of  an  2rtful  and  worthlefs  bpprefTor,  thirft- 
jng  for  the  blood  of  an  innocent  viciim  ? 
If  this  be  cppreiTion,  God  grant  that  I  and 
mine  may  never  be  other  wife  opptefied  ! 


I  come  now,  Mr.  Frefulent,  to  the  rcTi 
of  Calender.  But  before  I  enter  into  uiofe 
views  which  remain  to  he  taken,of  the  dir- 
ges arifing  out  of  that  cafe,  let  me  be  indul- 
ged in  fome  preliminary  remark*,  on  th.it 
part  of  the  evidence  adduced  in  their  ftip- 
port,  which  waj  fuppofed  by  the  honprable 
managers,  to  furniih  direct  proof  of  cons 
rupt  intentions]  on  the  part  ot  the  refpon- 
denj, 

Tiiis  evidence  wa?  given  by  Mr.  Ma- 
for,  Mr.  Triplet,  ,  !  Mr.  John  Heath. — ■ 
As  to  the  iiiit  e<  ntlem;  n.  his  fenimonv  re- 
laies  to  a  private  and  jocuTarjConverfation^ 
no  part  ot  which  he  recollects  perfectly  ; 
and  I  Q  material  part  of  which,   the 

p  :rt  that  forrHfhes  the  true  explanation  of 
the  whole  a i  ifr,  he  h  ts  entire!)  fi  1  j/btten. 
It  canftot  be  doubted  that  this  ■  irable" 
gentleman,  was  dragged  v  ith  extreme  re- 
luctance to  detail  at  the  bar  of  a  court  or 
juftice,  a  priv  ite  and  of  courfe  a  Confidential 
cgnverfationj  the  mpft  material  parts  •■f' 
wh'ich  a  lapfe  of  five  years  has  effaced  from 
his  memory.  It  muft  have  been  to  him  a 
moil  painful  necefliry,  a  Qlofl  eniei  violence , 
which  obliged  him  ;o  do  ah  act  that,  if 
done  voluntarilyi  would  have  ainoimte'd  to 
a  violation  of  that  confidence,  which  iri 
the  interco<:rfe  of  ibciety  men  of  honor 
place  in  each  other.  Ought  a  fpecits  of 
examination  to  be  countenanced,  which 
muff  place  honorable  men  in  (6  painful  a 
fitoatron,  and  fubject  them  to  fc  cruel  a 
necefiity  ?  Which  muft:  compel  them,  after 
having  been  confidrfed  as  companions,  and 
perhaps  as  friends,  to  aflume  the  odious 
character  of  fpies,  and  to  ftiifil  the  detef- 
tabie  functions  of  informers  ?  Which  muft 
deflroy  all  the  tonf:  'ef.ee,  and  of  courfe  all 
the  p'.eafure.  of  fecial  intcreonrfe,  that 
great  fweetener  of  the  il is  ci  life  ;  muft 
fpread  the  gloom  of  miftruft  ever  all  out 
moments  cf  hilarity  &  relaxation  ;  and  muft 
Convert  our  1  ft  tables,  cur  parlors  and 

even  our  little  friendly  fuppers,  where  the 
bofom  is  wont  to  expand,  and  the  heart  is 
laid  on  the  table,  into  fecnes  of  watchful 
jealoufy,  of  dark  and  cautious  filence  ! — ■ 
Ought  a  practice  to  be  tolerated,  which 
thus  ftrikc6  at  the  root  of  focial  harmony, 
private  honor,  and  public  morariiy  ? 

How  dangerous  too  is  this  fpecieS  of  tcfli- 
mony  to  the  interefts  of  truth,  and  the  fafe- 
ty  of  innocence  !  In  this  very  cafe  the  ho* 
norable  witnefs,  with  all  his  accuracy  of 
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JrecoUcftloBj  and  all  his  defirc  to  represent 
the  transaction,  in  a  light  as  favorable  to 
the  party  accufed  as  the  truth  would  per- 
mit, has  forgotten  the  moil  material  part 
of  tiie  cbnverfation  :  That  part  in  which 
he  himfeif  was  immediately  concerned, 
which  drew  forth  the  red,  and  which  tur- 
nithes  the  true  expisnstion  of  the  respon- 
dent's meaning.  ,  The  part  whicli  he  haS 
thus  forgotten,  has  been  happily  fuppTied 
fey  another  witnefs,  judge  Winchefter, 
who  was  alfo  prefent  at  the  converfatiGn. 
But  what  might  have  been  the  Situation  of 
the  refpondent,  had  judge  Wincfce'fter'i 
memory  been  equally  frail,  or  had  he  died 
before  this  trial  ?  That  moft  fatisfactory 
explanation  which  he  has  given,  and 
which  has  removed  every  fhadow  of  doubt 
from  this  part  of  the  cafe,  would  then  have. 
been  wanting  ;  and  the  refpondent  might 
have  been  convicted  on  a  recollection  which 
would  in  that  cafe  have  appeared  complete, 
though  we  now  know  it  to  be  utterly  im- 
perfect; 

This  explanation  proves  the  whole  ccn- 
verfation  to  have  been  a  mere  jeit,  and  a 
jeft  provoked  and  drawn  out  by  Mr.  Ma. 
fon  himfelf.  Without  the  explanation, 
it  might  have  borne  an  improper,  though 
not  a  criminal  afp*eh  With  the  explana- 
tion it  amounts  to  nothing  more  than  an  ex- 
preiTion  of  the  refpondent's  intention,  made 
in  jeft,  by  way  of  reply  to  a  jeft  of  ivlr. 
Mafon,  10  have  the  affair  of  the  "  Prof- 
peel:  Before  Us 'Mnveftiga ted  when  he  mould 
arrive    at    Richnsoridj   and   to    bring    the 

author  and  pul       ur  to  punimment. 

Will  it  be  faid  that  in  this  there  is  any 
tiling  criminal,  cr  even  improper  ?  Is  it 
net  the  duty  of  a  judge,  prellding  in  a 
court  of  criminal  jurii'di'r.o",  tocaufe  en- 
quiry to  be  made  into  offences  which  hs 
knows  to  have  been  committed,  and  to 
take  ftcps  for  bunging  the  offenders  to  juf- 
tice  ?  Suppofe  that  initead  of  a  libel,  a 
piracy  had  been  committed  ;  and  that  the 
refpondent,  being  informed  that  the  pirates 
were  lurking  with  in  the  diftrict  of  Virgi- 
nia, had  declared  that  he  would  have 
them  bzoupht  to  trial  if  they  cuu'.d  be 
taught,  and  punished  if  guilty — would 
this  have  been  improper  ?  And  does  the 
difference  between  ofFen  it  make  any  dif- 
ference in  the  duties  cf  a  judge  ?  Is  he  not 
equally  bound  to  execute  all  the  laws  r  If 
gentlemen  fay  no,  will  they  be  pieafed  to 
draw  for  rrs  ihe  pro  ier- line  of  dlfcrinaina- 
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tion,  between  thofe  laws  which  2  judge 
mult  execute,  and  thofe  which  he  ought 
to  neglect  ?  Or  is  this  line  to  be  drawn  by 
his  own  caprice  ?  Was  not  the  {edition 
act  a  law  of  the  land,  and  was  not  the 
*'  P>ofpect  Before  V«'s:J  a  violation  of  that 
act.'  If' there  were  any  circumftahces 
which  rendered  it  proper  to  difpenfe  with 
the  penalties  oi  this  law,  or  to  par-don 
the  offences  committed  againft  it,  iherfe 
was  a  power  in  the  cdnftitufidn  to  do  fo  ; 
but  that  power   refided   in  the  executive 


department. 


not    in    the    judicial  ; 


whofeduty  it  was  to  execute  ail  the  laws, 
without  refpecc  to  cireuiaftagees  perfons 
or  cafes. 

As  to  the  testimony  of  Mr.  Triplet*,  I 
cannot  conceive  what  proof  it  can  furnifh 
of  criminal  intention;  It  amounts  to 
this,  and  nothing  more,  that  the  refpond- 
ent, in  the  cour.'e  of  fome  very  loofe  and 
thoughtlefs  conversion,  from  whicli  it 
would  have  been  much  more  prudent  to 
abftain,  applied  fome  harfh  epithets  to 
the  "  Profpect  Before  Us,"  and  its  reput- 
ed autbxu  ;  and  exprefied  an  apprehenfiori 
that  he  would  efcape  punifhment.  But 
does  i*  follow,  that  becaufe  a  iud'e  re- 
maskable  fur  h,  fly  and  firong  expreffions, 
has  applied  fome  harm  and  angry  epithets, 
to  a  perfon  believed  to  be  an  atrocious  of- 
fei.der,  he  will  not  do  him  juftice  when  he 
comes  on  trial  r  It  muft  alfo  be  remarked, 
that  Mr.  Triplet  is  manifefily  in  a  miftake, 
refpecting  the  iaft  conversion  frhich  he 
has  attempted  to  detail;  lie  reprefents  the 
refpondent  as  faying,  that  the  rnarmai  r^A 
returned  without  Callender.  8ut  w«  know 
that  the  marSl  dtd  not  return  without 
Calleiider.  This  miftake  en  the  part  of 
Mr.  Triplett  may  induce  us  to  doubt,  whe- 
ther with  the  ftrof%eft  deilre  to  repre- 
fent  nothing  bu*  the  truth,  which  I  have 
no  doubt  that  he  felt,  he  may  not  have 
viewed  the  other  circumiSnces  alfo  in  too 
ftroug  a  light;  We  well  know  that  facts 
of  th;$  nature  derive  their  complexion, 
almoft  entirely,  from  Sail  circumstances 
'  r.e  manner  and  connection  ;  anj  vvhen 
we  find  fo  candid  a  witnefs  miftaken  in  fo 
material  a  cirsUntftahci,  we  may  fairly 
conclude  that  he  has  omifed  on  one  hand, 
or  too  much  heightened  on  the  other,  fome 
of  thofe  finer  fhadeS}  on  which  the  charac- 
ter of  the  piece  always  depends. 

Wuhrefoett  to  the  fact  related  by  John 
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Heath.  I  have  no  difficulty  in  admitting 
that  if  true,  it  fixes  the  ftain  of  corruption 
en  the  character  and  conduct  of  the  refpon- 
dent,  and  ought  to  produce  his  conviction. 
Jurors  in  every  cafe,  and  efpecially  in  cri- 
minal cafes,  ought  to  be  felected  without 
refpeft  to  any  circumftance,   but  their  im- 
partiality and  legal  qualifications.     Of  all 
criterions,   that    of  political    opinion    or 
party  counedion    is  the  moft  improper  to 
govern,   and  ought  the  moft  carefully    \o 
be  avoided*,  For  a  judge  to  interfere  with 
the  marfhal,   and  direct   him  to  Strike  off 
from   a  jury  1  i ft,   in  a    criminal  cafe,  all 
thofe  perfons  who  were  fuppofed  to  agree 
in  political  opinion  with  the  party  accufed  ; 
or,   in  other  words,  to  combine  wi'.h  the 
marfhal  in  picking  a  jury,  for  the  purpofe 
of  enfuring  the  conviction  of  the  party  ac- 
cufed  ;   would  be  an  offence  for  which  he 
ought  to  be  punifhed.     But  this  teftimony 
of  John   Heath  is   deeply  fhaken   by  one 
vitnefs,  and  flatly  contradicted  by  another. 
I   will  not  enquire  into  the  character  of 
John  Heath  ;    which   1  have  no  means  of 
knowing  or  of  making  known  :  But  1  will 
fay  that  it  cannot  ftand  on  higher  ground, 
than  that  of  David  Mead  Randolph   who 
has  flatly  contradicted  Heath  ;  or  of  WiJ  - 
liam  Marshall,  who  has  gone  as  near  to  a 
pofitive  contradiction,  as  it  is  poflible  to 
go  without  making  one.     There  muft  be 
a  miftake  fomewhere.     But  we  cannot  be- 
lieve the  fact  ftated  by  John  Heath,  with- 
out believing  that  David  Mead  Randolph 
has  been  guilty  of  a  direct  &  wilful  perjury, 
and  that  William  Marfhall  has  gone  as  near 
to    it   as  poflible.     Thofe  gentlemen    are 
knewn  to  all  Virginia.     The  evidences  of 
their  character    are    to   be    found,   in  the 
breafts  of  every  man  in  that  date.     But 
as  to  Mr.   Randolph,  there  is  direct  evi- 
vence  in  thiscaufe  to  fupport  his  veracity. 
Mr.  Hay  has  declared  at  this  bar,   that  he 
did  not   recollect  having  ufed  certain  ex- 
preflions,  which  were  attributed  tohim,but 
had  no  doubt  that  he  had  ufed  them,   after 
Mr.  Randolph  faid  fo.     Such  was  his  re- 
liance on  Mr.  Randolph's  veracity  and  re- 
collection !  It  is  not  poflible  to  have  ftron- 
ger  teftimony  in  favor  of  a  witnefs.      If 
itronger  could  exift,  it  would  be  found  in 
another  circumftance  which  has  appeared 
in  evidencei     When  one  juror  whom  he 
had  fummoned  for  the  trial  of  Callender, 
told  him  that  he  had  made  up  his  mind  to 
convict  the  traverfer,  and  urged  that  cir- 


cumftance as  an  exeufe,  the  excufe  was  sek 
mitted  by  Mr.  Randolph,  and  the  juror 
was  discharged.  But  when  colonel  Harvie 
applied  through  the  chief  juftice,  to  be  ex- 
cufed  in  a  iimilar  fituation  ;  and  alledped 
as  a  reafon  that  he  was  predetermined  to 
acquit  Callender,  let  the  evidence  againfl 
him  be  what  it  might,  becaufe  he  believed 
thefedition  law  under  which  he  w,is  indict- 
ed to  be  unconstitutional,  Mr.  Randolph 
would  not  excufe  him.  This  fact  appears 
by  the  teftimony  of  the  chief-juftice.  Can 
it  be  for  a  moment  believed,  that  a  mar- 
fhal acting  in  this  manner,  would  enter  in- 
to a  corrupt  and  profligate  combination 
with  a  judge,  to  pack  a  jury  for  rhe  con- 
viction of  Callender;  and  would  come  to 
this  bar  and  complete  his  turpitude,  by  a 
direct  &  wilful  perjury  ?  His  conduct  in  of- 
fice ;  the  univerfal  refpect  which  he  enjoya 
in  his  own  country,  among  men  of  sll  par- 
ties and  opinions  ;  his  manner  of  giving 
teftimony  at  this  bar  ;  and  the  evidence 
which  his  political  enemies  have  here  bornt 
in  his  favor,  all  preclude  the  idea* 

This  witnefs,  fo  honorably  Supported  by 
the  principal  witnefs  on  the  part  of  the 
profecution,  fo  high  in  his  character,  fo 
fcrupuloufly  delicate  in  his  conduct,  fo 
ready  to  difcharge  a  juror  who  had  made 
up  his  mind  to  convict  the  traverfer, 
while  he  refufed  to  difcharge  one  who  was 
predetermined  to  acquit  him,  is  faid  by 
John  Heath  to  have  prefented  the  pannel 
of  jurors  to  the  refpendent,  who  told  him 
that  if  he  had  any  "  of  thofe  creatures 
called  democrats0  on  it,  they  muft  be  inu 
mediately  ftruck  off.  He  pofuively  de- 
clares that  no  fuch  converfation,  as  that 
ftated  by  Heath,  ever  took  place  ;  that 
the  refpondent  never  faw  the  pannel;  and 
that  it  was  not  compleated  till  after  the 
meeting  of  the  court,  when  the  refpon- 
dent was  on  the  bench,  and,  therefore, 
could  not  have  beenfhewn  to  him. 

In  this  pofitive  contradiction  of  Heath, 
he  is  ftrongly  fupported  by  William  Mar- 
fhal ;  the  irrefiftable  effect  of  whofe  tefti- 
mony, derived  from  the  peculiar  candor 
Solemnity  and  precifion  with  which  it  was 
delivered,  as  well  as  from  his  high  charac- 
ter, all  who  heard  it  have  felt  and  ac- 
knowledged. 

Heath  has  declared,  that  the  incident 
which  he  relates,  took  place  at  the  lodgings 
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©f  the  judge  ;  that  he  was  there  but  once, 
which  was  in  the  morning,  a  little  before? 
the  time  when  the  court  ulually  met  ;  that 
he  rem  lined  about  half  an  hour  ;  and  that 
no  perfon  was  prefent,  except  the  judge 
the  marfhal  and  himfelf. 

William  Marfhal  declares,  that  in  the 
morning  he  called  on  the  judge,  according 
to  his  cuitom,  a  little  before  the  meeting 
or  the  court  ;  that  when  he  entered  the 
room,  Heath  had  left  it,  or  was  in  the  aft 
of  leaving  ir,  and  immediately  went  a- 
way  ;  and  that  the  judge  did  not  fay  one 
word  in  his  hearing,  which  it  was  poffible 
for  Heath  to  hear.  Thus  far  he  fpeaks 
poiitivcly.  He  adds  that  he  firmly  be- 
lieves, but  cannot  pofitively  affert,  that 
the  marfhal,  David  Mead  Randolph,  went 
with  him  to  the  judge's  lodgings,  and  left 
thern  with  him  ;  and  that  they  both  toge- 
ther attended  the  judge  to  the  court-houfe. 
His  reafons  for  this  belief  are,  that  he  has 
a  ftrong  impreilion  of  the  facts  on  his  mind, 
though  not  a  perfect  recollection;  that  it 
was  his  daily  cuftom  to  call  on  the  judge 
in  the  morning,  on  his'way  to  the  court- 
houfe  ;  that  in  going  from  his  own  houfe 
t?  the  lodgings  of  the  judge,  he  paifed  by 
or  near  the  office  of  the  marfhal,  who  ufual- 
ly  accompanied  him,  in  order  to  attend 
the  judge  to  court  ;  and  that  he  perfectly 
recollects  a  converfat  ion  between  himfelf 
and  the  marfhal,  on  the  way  from  the  jud- 
ge's lodgings  to  the  court-houfe,  in  which 
he  remarked  to  the  marfhal,  the  circura- 
ftance  of  having  feen  Heath  with  the  judge. 
This  converfation  with  Mr.  Randolph, 
Mr.  Marfhal  perfectly  recollects,  and  that 
it  took,  place  on  the  way  from  the  judge's 
lodgings  to  the  court-houfe  ;  and  he  very 
naturally  infer*  from  it,  that  they  left  the 
judge's  lodgings  at  the  fame  time  :  As 
the  other  circumftances  which  he  has  fta- 
ted,  induced  him  to  believe,  with  equal 
probability,  that  they  went  there  to- 
gether. 

If  they  went  together,  then  is  Mr. 
Marfhall  alfo  in  pofitive  contradiction  with 
Mr.  Heath.  The  only  way  in  which  they 
can  be  reconciled,  is  to  fuppofe  that  Mr. 
Randolph  went  there  without  Mr.  Mar- 
fhall, and  had  before  that  gentleman's  ar- 
rival, the  converfation  which  is  related  by 
Mr.  Heath.  It  cculd  not  have  been  af- 
terwards ;  for  Heath  went  away  as  Mar. 
fliall  ejnteredj  and  did  no:  return.     He  has 


faid  that  he  was  there  but  once  ;  and  that 
when  he  left  the  judge,  he  went  immedi- 
ately on  the  Hill,  and  related  the  conver- 
fation. That  Randolph  and  Marfhall  went 
together,  is  m  thejfiigHeft  degree  probable, 
not  only  from  Marfhall's  belief  of  the  fact, 
and  the  ftrong  impreflion  of  it  remaining  on 
his  mind  j  but  alfo  from  the  circumftances 
which  he  has  itated.  If  they  went  toge- 
ther, then  it  is  clear,  it  Marfhall  tells  the 
truth,  that  Heath  left  the  room  as  they 
entered  it  ;  that  no  converfation  could 
have  taken  place  between  Randolph  and 
the  judge,  in  the  hearing  of  Heath,  with- 
out being  heard  by  Marfhall  alfo  ;  and 
that  none  in  fad  did  take  place,  Confe- 
quently  it  is  manife(ls  that  unlefs  we  be- 
lieve, contrary  to  ail  probability,  and  to 
the  belief  and  strong  impreffions  of  Mar-% 
fhell  himfelf,  that  Randolph  went  to  the 
judge's  lodgings  before  him,  we  mud  ad- 
mit that  his  teflimony,  as  well  as  that  of 
Randolph,  is  in  direct  contradiction  with, 
the  teftimony  of  Heaths 

To  this   double   contradiction  we  muft 
add,  the  extreme  improbability  of  the  fact 
itfelfo     A  judge  having  a  defign  to  pack  a 
jury,   for    the  purpofe     of  procuring    the. 
conviction    cf   a  perfon,    whofe   fuppofed 
offence  was  intimately  connected  with  thq 
political  ltruggie,  in  which  (he   country 
was  then  fo  warmly  engaged  ;  about  to  ex., 
ecute,  this  defign  at  the  place  where  tho 
profecution  had  excited  the  greatest  irrita- 
tion ;  furrounded  on  all  fides,  and  watched 
at  every  moment,  by  thofe  whom  he  knew 
to  have  molt  zealouily  efpoufed   {he  caufo 
of  the  fuppofed  offender  ;  and  entering  ir.tQ 
a  corrupt  combination  with  the  marfhal, 
for   the   purpofe  of  carrying  this  criminal 
defign  into  effect  ;   a  judge  in  thefs  circum~ 
fiances  and  with   thefe   views,  deveippes 
his  plans  to  a  perfect  firanger  ;   whom,   if 
he  had  known  any  thing  o{  him,  he  muS 
have  known   to    be  perfectly  devoted^  ta 
the  political  friends  aiid  fupporf.ers,  of  the 
perfon  accufed  !  !     Sir,   the  thing  is.  Mrpcf, 
fible.       The  judge  mu.il  have  been  a  fooIa 
r;s  well  as  a  knave,   to  acTi  in  this  manne  T 
Confpiracy,  fir,  feeks   darknefs,  and  no$ 
light,     lis  plots  are  formed  in  fecre:  cor^ 
ners.      Its  communications  are  wrapt  up  in 
cyphers,  or   convryed   in  cautious   whif- 
pers.    Had  the  refpondent  intended  to  hold 
fueh  a  converfation  with  the  marfhals  ha 
would  have   united  till  Heath  was  gone,, 
would  then  have  J»»wn  his  accomplice  inta 
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one  of  thofe  dark  hiding  places  which  con- 
fpirators  love,  and  there  would  have  mut- 
tered his  corrupt  orders.  If  the  words 
Which  Heath  relates  had  been  fpoken,  the 
fin;?':  ■  umft  nee  that  they  were  fpoken 
rp>  niy  m  his  prefence,  would  be  fuificient 
to  prove  ;h  t  they  were  nothing  more 
tn?.n  a  foolifti  jeft,  devoid  alike  of  crimi- 
nal intent  iuid  ierious  meaning. 

It  is  indeed  poftibie,  that  Keith  may  have 
heard  the  refnondent  utter  fomc  incor.fi- 
derate  jell,  about  democrats  on  the  jury, 
which  his  zeal  led  him  to  miftake,  for  a 
direction  to  the  marfhal  to  ftrike  them  off. 
lam  defuous  offuppofhg  that  fomething 
of  this  fort  may  have  happened  :  for  I  can 
fee  no  other  way  of  relieving  this  man, 
from  the  imputation  of  wilful  talfe  fw-ear- 
ing  ;  which  it  would  be  moil  painful  to 
fee  fixed  on  any  perfon,  an.d  efpecially  on 
ore  who  has  fiued  an  honorable  ftation, 
under  .he  government  of  hie  country. 

Before  I  quit  the  fubject  of  Heath's  tef- 
timony,  let  me  be  permitted,  Mr.  Prefi- 
denc,  to  alk  why,   if  it  was  believed,  it 
Was  not  taken  a  year  ago,   when  witneiTes 
were  convened  from  all  parts  of  the  conti- 
nent,  and  the  tcftiraony  was  coileeled  on 
which  thefe  articles  of  impeachment  were 
founded  ?    It  muft  have  been  well  known 
at  that  time  ;  for  he  has  declared  that  he 
mentioned  the  fact  to  Hugh  Holmes,  Me- 
rewether  Jones,  and  fome  others,  as  foon 
a?  it  happened  ;  and  to  a  great  many  per- 
fons  afterwards.     Had  this  teftimony  then 
been    taken,     and   pre  fen  ted  to  the   pub- 
lic with  the  red  of  the  evidence,  wc  might 
have  been  preparta  to  contradict  or  ex- 
plain it.     1  will  afk,  why  the  honorable 
managers  have  not  fummoned  fome  of  thofe 
p£Yfor.5,  '0  whoih  this  ftory  ^-ap,  related  by 
Heath,  znd  who  might  nave  corroborated 
or  refuted  his  tcftirr.ony  ?     Thofe  perfons 
were  fully  within  their  reach.     Nay  the 
n  inutcs   of  this    court    (hew,    that    Mr. 
!        les  has  actually  been  fummened  : 
arid)   if  I  am  right'}'  informed,  he  has  at, 
tftoded  for  three  days  paft.     Why  is  he  not 
produced  ?  I  will  not  undertake  to  account 
lor  this  omifiion  ;  but  I  will  \?.yt  that  if 
Heath's  teftimony  was  believed,  it  ought 
to  have  been  taken  at  firft,   fo  as  to  give 
us  sn  opportunity  of  investigating  it  fully  ; 
snd  that  it  appears  probable^  that  the  ma- 
nagers would  have  adduced  the  witneffes 
who  were  certainly  in  their  reach,  to  cor- 


roborate Heath,  did  they  not  apprehend 
a  contradiction  inftead  of  a  corroboration* 

So  much  for  the  proofs  adduced,  of  a 
previous  corrupt  intention  in  the  refpon- 
dent,  to  procure  the  conviction  of  Calen- 
der. Weak  as  they  are  in  rhemfeives, 
and  broker;  by  the  oppofing  teftimony,  let 
us  complete  their  overthrow,  by  bringing 
againft  them  the  proofs  which  the  evidence 
exhibits,  of  a  difpofition  full  of  y .ft ice  and 
humanity.  It  is  written  that  "  by  their 
fruits  ye  ihall  know  them."  Let  us  then 
look  to  the  fruits.  Let  us  ex.  nine  the. 
conduft  of  the  refpondent  towards  C.dlen- 
der,  throughout  the  trial;  and  enquire 
whether  it  bears  the  marks  of  a  Uifpcfition 
to  op.prefs. 

And,  first,  let  us  oppore  converfation  to 
conversation  :  the  converfation  with  Wil- 
liam Marflial]  about  the  jury,  to  thofe  with 
Mr,  Mafon  and  Mr.  Triplet*.  William 
Marfhall  has  informed  us  th3t  the  judgea 
having  heard  the  name  of  Mr.  Giles  men- 
tioned in  court,  enquired  if  that  was  the 
celebrated  Mr.  Giles,  member  of  Con  ; 
grefs  ;  that  he  afterwards  afkfd  the  wit- 
ness, whether  it  was  probable  that  Mr. 
Giles  would  remain  in  Richmond,  till  the 
trial  of  Calierder  ;  and  afterwards  added, 
that  he  fhould  with  Mr.  Giles  to  be  on 
that  jury  ;  and  indeed,  if  it  were  v.roper 
for  him  to  give  any  intimation  to  the  mar- 
flial reflecting  the  jury,  would  requeft 
him  to  compofe  it  entirely  of  perfons,  who, 
agreed  with  Callender  inpolitical  opinions, 
What  is  to  be  inferred  from  this  conven- 
tion ?  That  he  wifhed  to  convict  Callen- 
der ?  No.  But  that  as  he  knew  the  cafe 
to  have  excited  ftrong  party  feelings,  he 
wifhed  the  perfon  accufed  to  have  a  trial 
which  would  filence  ckmor,  and  preclude 
all  fefpicion  of  improper  views  ;  fo  that  a 
conviction,  fhould  one  take  place,  being 
free  from  the  imputation  of  party  ven- 
geance, might  operate  more  firongly  as  an 
example,  to  check  the  licentioufnefs  of  the 
pref;;.  Surely  this  motive  was  humane 
towards  the  party  accufed,  anei  highly  pa- 
triotic as  it  rtfpected  the  public. 

When  Calender  was  taken,  the  refpon- 
dent, inftead  of  committing  him  immedi- 
ately to  prifon,  as  lie  might  have  done, 
there  to  wait  till  bail  fhould  be  offered, 
manifested  the  utmoft  readtnefs  to  let  him 
oo  cut  aud  fearch  for  bail,  arid  an  ar,xious 
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folicitude  that  he  fhould  find  it.  Inflead 
of  demanding  bail  in  a  large  fum,  one 
two  or  three  thonfand  dollars  for  imtance, 
Tvhich  it  was  in  his  power  to  do,  he  de- 
manded only  what  Callender  himfelf  de- 
clared he  cculd  give:  and  bail  was  ac- 
tually taken,  in  the  very  moderate  fum  of 
two  hundred  dollars. 

After  the  counSel  for  Callender  had  been 
mott  properly  over-ruled,  on  legal  grounds, 
ja  their  attempts  to  obtain  a  continuance; 
the  respondent  being  obliged  to  refufe  the 
continuance,  for  which  no  Sufficient  oround 
was  laid,  humanely  offered  to  poftpone 
the  trial,  for  weeks  and  months,  for  the 
accommodation  of  the  traverfer  and  his 
counfei.  When  this  was  refuted,  he  poft- 
poned  it  from  day  to  day,  as  long  as  they 
defired,  to  give  the  witneffes  who  were 
within  reach  an  opportunity  of  coming  in  ; 
and  offered  to  iffue  attachments  for  thofe 
who  did  not  appear,  which  would  have 
induced  neceffariiy  a  further  delay, 

And,  lastly,  when  Callander  was  con- 
sisted, and  thus  placed  completely  within 
the  power  of  the  court,  the  respondent 
instead  of  going  to  the  utmost  verge  of 
tiie  lav/,  in  the  severity  of  punishment, 
fined  him  only  one-tenth  of  the  sum,  and 
imprisoned  him  for  but  Httle  more  than  a 
third  of  the  time,  which  the  law  allowed. 
The  sum  limited  by  the  law  was  two 
thousand  dollars  ;  and  the  fine  imposed 
was  two  hundred.  The  term  of  impri- 
sonment which  the  law  allowed  was  two 
years  ;  and  the  time  fixed  by  the  court 
was  nine  months. 

Are  these,  Mr.  President,  the  fruits  cf 
a  disposition  oppressive  and  corrupt  I  A- 
gafri   I    say  if  this  be  oppression^    God 
nt  that  I  and  mine  may  never  be  other- 
wise oppressed  I  i 

It  is  urged  againft  the  refponrlenr,  under 
the  Second  charge,    that  he  refufed  to  let 
the  indictment  be  read  to  the  jurv,  when 
it  was  requeiled  by  Cal lender's  cour.fel. 
Why  did  they  wifh  the  indictment  to  be 
read  ?  It  was,  they  tell  us,  Sor  the  purpofe 
of  making  known  to  John  Baffet  and  the 
other    jurors,     before    they   were    Sworn, 
the   nature  of  the  charges  ;   and  thereby 
enabling  them    to   declare   whether  they 
ftood   indifferent,    or  had  m^.de  up  and 
expreffed  ?n  opinion,  as  to  the  matter  in 
iffue,     But  John  Ballet  has  informed  ers, 


that   when  the  quefHon  whether  he  haft 
formed   and  expreffed  an  opinion  was  put 
to  him,  he  was  perfectly  apprized  of  ths 
nature  of  the  charges,  and  knew  that  Cal. 
lender  was  indicted  under  the  Sedition  law* 
for  printing  and  publifning  «  The  Profpeft 
Before  Us."     As  to  the  other  jurors,  i'r  is 
in  evidence,    that  before  the  queftion  was 
propounded  to  them,   the   refpondent  ex- 
plained   to   them    fully    the   Subject  and 
object  of  the  proSecution,  and  the  nature 
of  the  iffues  which  they  were  calied  upon 
to  try.     Where  then   was   the   necedrv, 
where  would  have  been  the  ufe,  of  readin* 
the  indictment  ?    It  could  have  informed 
John  Baffet  of  that  only  which  he  knew 
before ;     and    the    other   jurors    of    that 
which  the  refpondent  explained   to  them, 
much  better  than  they  could  have  under- 
ftood  it,  by  merely  'hearing  a  long  in- 
dictment read  in  court.      The  object   of 
the  counfel,    they  fay,   and  certainly  tie 
only   proper  object,    was   to   inform    the 
jury.       The   judge   took    a  fhorter   and 
much  more  effectual  method  cf  attaining 
this  object.     He  clearly  and  fully  Stated 
to  the  jury  the  matter  in  iffue,  the  points 
in  d  Spute,  and  the  legal  principles  which 
ought  to  govern  their  determination.     He 
told  them  that  Callender  was  indicted,  So? 
printing   or  publishing    certain    libellous 
matter   extracted    from    i:  The    Profpeft 
Before  Us  j"  that  he  muff  be  proved  to  be 
the  author  or  publffher  of    that  book  ;■ 
that  the  paflages  ftated  in  the  indictment 
muft  appear  to  be.  contained  verbatim  in 
the  book,  and  to  be  fWe    Scandalous    and 
malicious;  and  that  the  book   ruuft   ap. 
pear  to  have  been  publifted  ;  with  intent 
to  defame   the   president   of    ths  United 
States,  and  to  bring  hirfl   into  difrepute 
and  contempt.      All  this  he  fully  explained 
to    the   jurors,   before  the    queftion    was. 
propounded  to  them.      Will  'any  one  fay 
that  all   this  could   have  been   as  clearly 
underftood    by    the    jury,     Srom    limply 
hearing  the  indictment   read  ?    And  is   a 
judge   to    be   cenfured,     becaufe    inftead 
of  conSuming   the   time  of  the   court,   in 
reading    a    long   indictment,     he    took    a 
Shorter  and  more  effectual  method  of  at- 
taining, the  only  proper  object  that  could, 
be  attained  by  the  reading  ? 


As  to   the  main  point  of  the   (zzo-.  1 
charge,   the  over-ruling  of   Mr.   Battel's 
fupppfed  objection  to  Serving  on  the  jury, 


r  ««  ] 


I  leave  the  legal  correctnefs  of  that  de- 
eifion,  where  it  has  been  placed  by  the 
teiiimony  of  Mr.  Ballet  himfelf,  and  by 
the  very  learned  arguments  of  my  two 
colleagues,  who  took  up  this  part  of  the 
cafe.  But  admitting  it  for  a  moment  to 
be  incorrect,  it  is  not  impeachable,  unlefs 
it  proceeded  from  an  improper  motive. 
And  what  evidence  of  intention  to  cpprefs, 
or  other  improper  motive,  does  it  furnifh  ?• 
The  refpondent  did  not  know,  and  had  no 
means  of  knowing,  the  political  opinions 
of  Mr.  BaiTet.  And  if  he  had  known 
them,  they  could  have  furnifticd  no  reafcn 
for  a  particular  with  to  retain  that  gentle- 
men on  the  jury.  It  would  have  been 
very  eafy  to  find  another  juror,  of  the 
fame  opinions,  who  would  have  anfvvered 
the  purpofe  equally  well.  It  is  in  evi- 
dence that  the  city  of  Richmond,  where 
the  court  fat,  and  from  whence  a  new 
juror  muft  have  been  fummoned,  had 
Ballet's  been  excufed,  abounded  with  per- 
fons  ot  the  fame  politics.  Why  then 
commit  a  crime,  from  which  it  was  mani- 
fest that  no  advantage  could  be  derived  ? 

Strefs  has  alfo  been  laid  on  the  queftion 
propounded  to  the  jurors  in  this  cafe  ; 
"  whether  they  had  formed  and  delivered 
an  opinion  on  the  charges  in  the  indict- 
ment"? But  this  queftion,  it  will  be  reT 
collected,  was  the  fame  which  had  been 
fettled  in  the  cafe  of  Fries,  after  much 
deliberation.  This  appears  by  the  tefti- 
mony  of  Mr.  Rawle,  If,  therefore,  it 
were  an  improper  queftion,  it  would  fur- 
nifh no  proof  of  improper  intention  againft 
Callendsr ;  fince  it  merely  followed  a  pre- 
cedent, which  was  eftablifhed  without  the 
leaft.  reference  to  his  cafe  ;  a  precedent, 
too,  in  which  judge  Peters  concurred. 
And  although  judge  Peters  was,  I  prefume, 
included  in  the  general  charge  of  imbeci- 
lity of  character,  adduced  againft  the 
«U  ft  rift  judges,  by  the  honorable  manager 
who  opened  the  profecution,  he  has  never 
been  charged  with  deficiency  in  legal 
knowledge. 

It  has,  moreover,  been  proved  undenia- 
bly, by  my  two  learned  colleagues  who 
difcufled  this  charge,  that  this  queftion, 
as  propounded  to  the  jurors  in  the  cafe  of 
Cdlender,  was  a  great  relaxation  of  the 
law,  in  favor  of  the  traverfer.  It  was 
therefore  an  indulgence,  inftead  of  an  aft 
©f  oppre&OH  ;  and  adds  one  mere  to  the 


numerous  proofs  displayed  by  the  refpoir* 
dent,  in  this  cafe,  of  a  difpofition  full  of 
humanity  and  kindnefs,  towards  the  party 
accufed. 

Under  the  third  charge,  which  is  found- 
ed on  the  rejection  of  Col.  Taylo  's  tes- 
timony, it  has  been  contended  by  the 
honorable  managers,  that  the  refpondent 
rejected  this  teftimony  without  knowing 
what  it  was,  But  this,  fir,  is  an  utter 
miftake.  No  part  of  Col.  Taylor's, 
teftimony  was  rejected,  ex.ept  what  re, 
lated  to  the  three  queftions  ftated  by  tha 
counfel  for  Callender.  From  any  thing 
that  appears  we  cannot  conclude,  that 
any  other  teftimony  which  Co).  Taylor 
might  have  been  able  to  give  would  have 
been  rejected.  It  was  not  fuggefted  that 
he  could  give  any  other,  and  thare  was  no 
queftion  about  any  other.  Into  the  legal 
corrcctnefs  of  rejecting  thofe  queftions,  it 
is  rot  neceflary  for  me  to  enquire.  That 
point  I  moft  cheerfully  leave  to  be  decided, 
on  the  very  learned  and  conclufive  argu- 
ments of  my  two  colleagues.  But  I  will 
requeft  the  indulgence  of  this  honorable 
court,  while  I  advert,  as  briefly  as  pofli- 
ble,  to  fome  of  thofe  confederations  which 
fhew  conclufively  to  my  mind,  that  admit- 
ting the  decifion  on  this  doubtful  and  dif- 
ficult point  of  law  to  have  been  incorrect, 
it  could  not  have  proceeded  from  impro- 
per intention. 

And  here  let  me  remark,  that  the  r«- 
fpondent  could  not  have  been  ignorant  of 
Col.  Taylor's  high  (landing  and  character 
in  the  ftate  of  Virginia,  of  the  influence 
attached  to  his  name  and  his  opinions, 
or  the  refentment  which  muft  in  all  pro- 
bability be  excited,  by  any  act  of  oppref- 
fion  or  impropriety,  whereof  he  might  in 
any  degree  be  confidered  as  the  object. 
The  refpondent  could  not  be  ignorant  of 
the  ftate  of  irritation,  which  then  exifted 
in  that  part  of  the  union,  on  the  fubject 
of  the  fedition  law,  nor  of  the  extreme 
offence  which  muft  be  given  by  any  conduct 
of  the  court,  having  or  capable  of  receiv. 
ing  the  appearance  of  oppreflion  under  that 
law.  He  could  not  be  ignorant  that  to 
reject  Col.  Taylor's  teftimony,  was  ex- 
tremely capable  of  receiv  ing  that  appearance, 
and  could  hardly  fail  to  aiTume  it,  in  the 
ftate  of  perfonal  and  political  feeling 
which  then  exifted.     He  is  admitted  05 
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atl  hand*  to  be  a  man  of  fenfe  ;  and  would 
a  man  of  fenfe,  without  fome  ftrong 
motive,  commit  deliberately  a  crime, 
fo  likely  to  blow  up  a  flame  of  refentment 
againft  himfelf,  and  thofe  with  whom  he 
was  connected  ? 

What  motive  could  the  refpondent 
have,  for  rejecting,  improperly,  this 
teftimony  ?  To  fecure  the  conviction  of 
Callender?  No;  for  he  was  equally  fure 
'of  that,  without  the  rejection.  Col. 
Taylor's  teftimony  applied  to  but  one 
charge,  and  there  were  nineteen  others 
undefended.  If  then  he  rejected  this 
teftimony,  knowing  it  to  be  proper,  he 
committed,  without  motive  or  objecl,  the 
crime  the  moft  likely  to  heap  odium  on 
himfelf,  and  to  bring  difgrace  and  ruin  on 
the  party  with  which  he  was   connected. 

Had  he  been  actuated  by  a  criminal  in- 
tention to  oppress  Callender,  it  is  far 
more  probable  that  he  would  have  receiv- 
ed this  testimony,  believing  it  to  be  im- 
proper, than  that  he  would  have  rejected 
it  believing  it  to  be  proper.  A  judge  ca 
pable  of  acting  deliberately,  under  the  in- 
fluence of  such  a  design,  must  be  as  re- 
gardless of  the  law  as  of  his  oath.  His 
considering  the  testimony  as  illegal,  would 
not  prevent  him.  from  receiving  it,  if  re- 
ceiving it  could  subserve  his  purpose,  better 
than  in  its  rejection*  In  this  case  it  would 
have  served  his  purpose  better.  To  re- 
ject gave  him  no  additional  hold  on  Cal- 
lender ;  who  was  placed  completely  in 
his  power,  by  the  nineteen  undefended 
charges  :  but  to  receive  it  would  throw  a 
cloak  of  fairness  and  humanity  over  his 
'conduct,  under  cover  of  which,  lie  might 
more  safely  and  more  fully  glut  his  ven- 
geance. The  more  he  had  saved  appear- 
ances in  this  respect,  the  more  safely 
might  he  have  indulged  his  vindictive 
temper  afterwards. 

But  it  is  clearly  proved,  by  his  request^ 
ing  the  district  attorney  to  consent  to  this 
evidence,  that  he  was  actuated  not  by  a 
wish  to  exclude  it,  but  by  a  conscientious 
belief  that  it  was  illegal  and  inadmissible. 
This  request  may  perhaps  be  represent- 
ed, and  I  think  already  has  been,  as  a  mere 
cloak  ;  as  an  artful  subterfuge,  to  escape 
from  the  indignation  which  he  saw  rising. 
But  how  does  this  agree  with  the  character 
of  open  and  high-handed  "violence,  which 
the  honorable  gentlemen  attribute  to  the 


respondent  f   How  docs  it  agree  TJrjih'  I 
incautious  openness  in  his  conversationj 
that  indiscreet  promptness  in  his  conduct, 
almost  amounting  to  precipition,  which 
appear  throughout  to  enter  essentially  in 
to  his  character  ?  And  had  he  been  thus 
artificial,  thus  capable  of  throwing  a  hypo 
critical  cloak  of  candor  over  his  wicked-4 
ness,  must  he  not  have  perceived  that  his 
true  policy  consisted  in  receiving  the  tes- 
timony, without  regard  to  its  illegality  ? 

If  there  could  remain  any  doubt,  as  to 
the  correctness  of  his  motives  in  rejee'dr  g 
this  testimony,  it  would  be  removed  by 
his  ofi'er  to  submit  the  question  to  the 
judges  of  the  supreme  court,  and  to  res- 
pite the  sentence  till  their  opinion  could 
be  known  :  the  traverser,  in  the  mean 
time,  remaining  at  large  on  bail.  It  is 
distinctly  stated  by  Mr.  Robertson  and 
Mr.  William  Marshall,  that  this  offer  was 
made,  in  reference  to  the  decision  of  this 
point.  We  have  had,  indeed,  some  cavil- 
ing, about  bills  of  exception  in  criminal 
"cases.  Perhaps  the  judge  may  have  ex- 
pressed himself  inaccurately.  He  may 
have  spoken  of  a  bill  of  exceptions,  in* 
stead  of  a  case  stated  ;  or  he  may  have 
been  misunderstood  by  the  witnesses,  in 
this  particular.  But  it  is  unquestionably 
proved,  that  in  substance  he  offered  to 
submit  the  question,  whether  tins  testi- 
mony was  properly  rejected  or  not,  to  the 
revision  of  all  the  judges  of  the  supreme 
court  ;  to  let  the  sentence  await  the  resuk 
of  their  deliberations  ;  and  to  grant  a  new 
trial,  if  they  should  think  the  decision 
erroneous.  It  is  well  known  to  every  law- 
yer, that  although  no  writ  of  error  or  bill 
of  exception  lies  in  criminal  cases,  yet  it 
is  the  usual  practice  in  England  as  well  .:s 
in  America,  when  any  new  and  tiiiBcu  t 
point  arises  in  a  criminal  trial,  to  stafe  t 
for  the  consideration  of  a  superior  couit, 
and  to  respite  the  judgment  till  the  deci- 
sion of  that  court  can  be  had.  The  point, 
in  such  cases,  is  regularly  argued  by 
counsel,  before  the  superior  court  ;  t» 
whose  decision  the  judgment  of  the  infe- 
rior court  is  made  to  conform.  It  is  also 
known,  that  a  new  trial  may  be  granted  in 
a  criminal  case,  where  there  is  a  convic- 
tion, though  not  where  there  is  an  ac- 
quittal. What  the  respondent  offered  in 
this  case,  might  therefore  have  been, 
done  :  and  he  went  further.  He  offered 
to  assist  Calender's  counsel  in  doing  it 
He  offered  to  them  the  assistance  of  his 
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legal  knowledge  art',  experience,  in  fra- 
liiing  the  case  to  be  stated  on  the  record, 
for   the    consideration   of  the    supreme 
court      This  appears  from  the  testimony 
ot  'William  Marshall.     It  is  not  for  me  to 
decide  or  to  enquire,  why  those  offers,  and 
all  the  others  made  by  the  respondent  in 
-this  trial  of  Caliender,  were  contemptu- 
ously rejected  by  his  counsel.  It  is  enough 
for  me  that  the  offers  were  made  ;  and 
that  tiie  conduct  of  my  honorable  client 
in  making  them,  taken  in  connection  with 
the  .other  circumstances  which  have  been 
noticed,  proves  beyond  all  possibility   of 
doubt,  that  however  erroneous  in  point  of 
law   his  rejection  of  colonel  Taylor's  tes- 
timely  may  have  been,  it  proceeded  from 
his  honest  judgment,  and  not  from  a  cor- 
rupt intention  to  oppress 

I  cbrne  now,  Mr.  President,  to  notice 
some  of  the  charges  embraced  by  the 
fourth  article  :  and  first  the  refusal  to 
continue  the  case  of  Caliender  till  the  next 
term.  To  prove  the  correctness  of  this 
refusal,  in  point  of  law,  I  desire  no  better 
authority  than  that  produced  by  the  ho- 
norable managers  themselves,  from  6. 
Bacon's  abridgement,  new  edition,  page 
(52.  It  is  there  laid  down,  on  the  autho- 
rity of  Tidds  practice  500,  3.  Burrows 
1514,  and  1 .  Black.  Rep.  436,  that "  where 
there  is  no  cause  of  suspic'on,  the  affida- 
■\  it  to  put  off  the  trial,  on  account  of  the 
absence  of  a  material  witness,  is  sufficient 
in  the  common  form  :  namely,  that  the 
person  absent  is  a  material  witness,  with- 
out whose  testimony  the  defendant  can- 
not safoly  proceed  to  trial ;  that  he  has 
endeavored  without  effect  to  get  him 
subpeenaed,  but  that  he  is  in  hopes  of  pro- 
curing his  future  attendance.  But  if  there 
be  any  cause  of  suspicion^  the  court 
should  be  satisfied  from  circumstances, 
first,  that  the  person  absent  is  a  matei  ial 
witness  ;  secondly,  that  the  person  ap- 
plying has  not  been  guilty  of  any  laches  ; 
and  thirdly,  that  he  is  in  reasonable  ex- 
pectation of  being  able  to  procure  his  at- 
tendance at  some  future  time-"  Here  it 
appears  that  even  where  there  is  no  cause 
of  suspicion,  that  is  no  cause  of  suspect- 
ing, that  the  application  for  a  continuance 
is  made  merely  for  the  purpose  of  delay, 
still  the  affidavit  must  state,  that  the  t  ai  t . 
applying  for  the  continuance,  "  is  in  hopes 
of  procuring  the  future  attendance  of  the 
witness."  The  affidavit  iii  Cal lender's 
ease  is  contained  in  the  Exhibit  No;  5, 


filed  with  the  answer*  Let  it  be  examin- 
ed, and  contrasted  with  this  authority! 
It  will  be  found  to  contain  no  such  state- 
ment;  and  is,  therefore,  clearly  insi 
ent,  even  ban  the  case  been  free  from  sus- 
picion of  affected  delay.  But  is  it  pos- 
sible for  any  man  to  say,  that  it  was  tree 
from  such  suspicion,  after  raving  heard 
the  testimony  delivered  at  this  bar  r  lias 
not  the  leading  counsel  for  Caliender,  who 
filed  this  affidavit,  and  made  the  motion 
for  a  continuance,  impliedly  acknowled- 
ged that  his  sole  object  was  delay  .?  Has 
he  not  acknowledged  tha^  he  knew  Cai- 
lender  to  be  incapable  of  defence,  en  uiy 
other  ground  than  the  unconstitutionality 
of  the  sedition  law;  and  consequently 
that  he  knew  .the  absent  witnesses  to  bfe 
necessary^  and  was  as  w«.  prepared 
for  trial  v  ithdut  them,  as  he  could  be  with 
them  5  sir.ee  nothing  that  they  could 
prove,  could  have  any  effect  on  that  ques- 
tion ?  Has  he  not  expressly  declared,  that 
one  great  object  which  he  had  in  wis: 
for  the  continuance,  v.  as  to  get  the  trial 
before  a  different  judge  ?  When  this 
is  admitted  by  the  learned  gentleman  1  it- 
self to  have  been  the  truth,  was  it  very 
unnatural  that  the  respondent  should  sus- 
pect it  ?  If  he  had  grounds  for  suspec 
it,  of  which  he  was  to  judge,  the  authority 
informs  us  that  there  ought  to  have  beeij 
circumstances  stated  by  the  affidavit, 
sufficient  to  satisfy  him,  that  the  absent 
witnesses  were  material,  and  that  the 
party  applying  was  in  reasonable  expecta- 
tion? of  being  able  to  procure  their  at 
tendance  at  some  other  time.  No  such 
expectation  is  stated  in  the  affidavit,  widch 
was  clearly  insufficient  on  that  ground  : 
and  a  comparison  of  it  with  the  indict- 
ment plainly  shews,  that  the  absent  wit- 
nesses were  not  material. 

The  learned  managers  are  therefore 
entitled  to  our  thanks,  for  furnishing  us 
with  an  authority  which  conclusively  es- 
tablishes our  case. 

But  anmitting  the  respondent  to  have 
deciaed  incorrectly  *  in  refusing  the  conti- 
nuance, where  is  the  evidence  oi  impro- 
per intention  ?  If  it  was  an  honest  error 
iri  judgment,  he  is  free  from  blame.-— 
And  how  can  we  doubt  the  uprightness  of 
his  intentions,  when  we  recollect,  that  al- 
though he  considered  himself  unauthori- 
sed to  grant  a  continuance  till  the  next 
term,  because  it  was  not  a  matter  of  mere 
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iifcretiea,  and  bo  lep«!  grevmd  for  it  was  on  different  perfons,  according  to  the  va- 
in his  opinion  fhewn,  he  yet  offered  a  poft-  rious  ftates  of  mind  in  which  they  were 
ponement  for  fix  weeks,  which  it  was  in  heard.  Mr.  Hay  was  fo  highly  irritaed, 
kis  power  to  grant  without  legal  caufe  ?  as  to  conflrue  a  bow  into  an  affront. 
This  offer  to  poftpone  for  fix  weeks,  which  There  had  been  much  mirth  at  his  ex- 
throWs  fo  ftrong  a  light  of  upright  inten-  pence,  in  which,  Col.  Taylor  tells  us, 
tion  and  humane  indulgence,  on  the  whole  he  did  not  at  all  partake;  and  he  thought 
conduct  of  the  refpondent,  has  been  for-  thofe  exprelhons  rude  and  contemptuous, 
gotten  by  Mr;  Hay  ;  but  fortunately  for  Tc  Col.  Tuyior,  who,  though  perhaps  not 
Be,  it  is  diftin&ly  remembered  by  three  or  inclined  to  view  the  refpondent's  conduct 
four  mo  ft  refpectable  witneifes  ;  and  efpe-  with  very  favorable  eyes,  had  not  the 
dally  by  Mr.  Edmond  Lee  and  Mr.  Wil-  fame  caufes  of  irritation  with  Mr.  Hay, 
liam  Marftull.  There  can  be  no  doubt  of  and  was  far  more  cool,  they  appeared  in 
the  fact.  It  is  even  manifeft  that  three  or  the  lefs  exceptionable  light,  of  "impera- 
four  months  would  have  been  allowed,  had  tive  farcaftic  and  witty."  Mr.  Gooch 
they  been  afked  for.  To  give  fix  weeks  may  be  confdered  perhaps  as  favorably 
would  have  made  it  neceifary  for  the  judge  inclined  towards  the  refpondent,  but  his 
to  return  home,  in  order  to  hold  the  court  Jhewn  no  difpoiition  to  extenuate  his  con- 
in  Delaware  ;  and  when  he  had  returned,  dud,  and  he  regarded  thefe  expreffions,  as 
it  would  have  been  more  agreeable  and  con.  mere  efforts  on  the  part  of  the  refpondent, 
venient  to  remain  fotne  time  at  home,  than  to  fhew  his  wit.  Wit,  1  allow,  has 
to  hurry  immediately  back  to  Richmond,  nothing  to  do  on  the  bench.  If  a  judge 
in  order  to  hold  the  court  at  the  end  of  fix  mould  happen  to  poffefs  it,  attempts  to 
weeks.  How  is  this  humane  and  accom-  difp'.ay  it  in  the  difcharge  of  his  official 
anodating  offer  to  poftpone,  at  a  grs:U  in-  duties,  would  perhaps  be  unbecoming,  or 
eonvenier.ee  to  himfelf,  to  be  rrconciled  even  improper  ;  but  certainly  not  crimi- 
wkh  a  corrupt  difpoiition  to  opprefsCallen-  nal.  To  Mr.  SaiTett,  who  appears  ro  be 
der  ?  And  why  fhcuid  the  refpondent  refufe  of  a  warmer  temperament,  and  wh'ofe  feel- 
to  contince  the  cafe  till  the  next  term,  ings  feem  to  lean  towards  the  r-fpondent, 
which  would  have  expofed  him  to  no  in-  thofe  expreffions  appeared  to  be  firm  with- 
eonvenience  or  troubie,  and  yet  offer  to  out  being  imperative,  and  facetious  but 
poftpone  it  for  fix  weeks,  at  the  expenceof  no*  f?,r:aftic.  And  is  criminality  to  be 
a-  Rew  journey  to  Richmond,?  It  could  inferred  from  a-fes,  which  thus  receive 
have  been  for  no  other  reafen,  than  a  belief  their  hue,  not  from  any  thing  in  them- 
that  he  vpas  obliged  by  the  law  to  refufe  felves  perceptible  to  this  honorable  court, 
the  coatinuance,  and  a  defire  to  indulge  buf  from  the  characters  the  feelings  and 
the  traverfer  and  his  cpmjfel,  as  far  as  the  modes  of  thinking  of  thofe  who  relate 
rules  of  la-v  would  permit,  them  ?     If  fo,   then    innocence  and   guilt 

mi.'ft  depend  not  on  the  conduct  of  the  ac- 

Herq  again,  I   forbear  to  enquire  into  eufed,   but  on  the  temper  and  discernment 

the  motives  of  Callender's  ccunfe!,  for  re-  of  the  witneifes.     The  chief  juftice  of  the 

fiifing     this   indulgence,    by    which  they  l-'r.ited  States,  who  was  prefent  during  all 

would  have  completely  obtained  all  the  le-  thofe  tranfactions.  faw    nothing  improper 

gal  and  proper  objects  of  a  continuance. —  or  unufuai  in  the  conduct  of  judge  Chafe. 

With  their  motives  we  have  nothing  to  do.  Thefe  expreffions,  which  {o  forcibly  ftruck 

It  is  into  the  motives  of  the  judge  alone  the  heated  and  angry  mind  of  Mr.  Hay, 

thar.  we  are  bound  to  enquire  ;  and  of  the  conveyed  no  idea  of  impropriety  to  the  mind 

purity    of   them    this   offer  fo    indulgent  of  the  chief  juftice  ;  a  gentleman  as  remark- 

and  humane,  and  fo  unaccountably  reject-  able  for   the  delicacy   of  his  manners,  as 

ed,  leaves  no  doubt.  for  quick   difcernmer.-  and   found  under- 

ftanding,     Mr.    iCduuind  Randolph    was 

As  to  the  rude  uuufual  sad  coniemptu-  in  court  dnrinc  a  o-veat  part  of  Calender's 

•us  expreffions,  which  are  charged  under  trial,  ar.d  he  perceived  in  the  conduct  of 

the  fourth  article,  and  have  been  detailed  thteco\irt$  nothing,  rl             ;.*qalor  indica. 

by  one  of  the  witneifes  for    the  profec;:-  tive  of   a  difpofuton  to  opprefs.     I  appeal 

tioa,  it   is  material  to    remark,  how  dif-  to  all  who  have  the  pleafure   of  knowing 

l«r«*t  a*  impr»8ig»  theft  txpi«j&ons  rnade  that   eentlcman,    whsthsr    jfo'cfa  conduct 

HK 
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eaakl  hare  fatten  place,  without  arreftlng 
his  attention.  So  remarkable  himfelf  for 
urbanity  of  manners,  and  correctness  or 
pcrfonal  deportment,  he  muft  have  been 
Ihocked  by  fo  glaring  a  departure,  from 
them,  in  a  judge,  feaied  in  the  bench. 
That  lively  and  inftir.ctive  f-nfe  of  pro. 
priety,  which  forms  the  bafii  of  eiined 
gocu  breeding,  would  have  made  hitn 
feelingly  alive  to  fuch  a  departure,  in  fuch 
a  pldee,  from  that  line  of  conduct,  which 
decorum  no  lefs  thar.  duty  prefcribes  to  a 
judge.  On  thofe  finely  attuned  nerves, 
which  render  him  the  delight  of  every  fo 
cial  circle  where  he  appears,  expreffions 
rude  and  contemptuous  would  have  grated 
meft  harihly,  and  would  have  made  an 
impreffion  not  to  be  forgotten.  Yet  Mr. 
.Randolph  remembers  no  fuch  expreffions. 

Ar.d  we  find  no  ltfs  difference  between 
the  different  wjtnefies,  re  peeling  the  fpe- 
ciiic  terms  of  thefe  expreffmns,  than 
jefpecting  their  general  cearucter.  Of 
this  one  inftance  may  fufHce.  Mr.  Hay 
has  ftated  that  the  refpondent  interrupted 
Mr.  Wirt,  and  rudely  and  prcemptorily 
ordered  him  to  fir  down.  The  expreffions 
which  this  witr.efs  attributes  to  the  re- 
{pendent,  on  this  occafion,  are,  "fit  down 
fv  ;"  tlian  which  the  language  furnifhes 
none  more  harfh  or  indecorous.  But  from 
the  teifimnhy  cf  Mr.  Uobertfon,  a  di£r.: 
tereiled  fpectator,  who  took  down  in 
ihort-hand  ail  that  paiTed  at  the  trial,  it 
appears  that  the  expreffions  addrelfed  to 
Mr.  Wirt  were;  "  pleafe  fir  to  be  feat- 
fed."  And  Mr.  Gooch,  who  attended 
the  trial  for  the  exprefs  purpofe  of  ob- 
ferving  all  that  puffed,  ftaies  that  the 
refpondent,  being  about  to  deliver  an  opi. 
nion  while  Mr.  Wirt  was  Up,  faid  to  that 
gentleman,  "  pleafe  fir  to  take  your  feat." 
Thus  it  is  that  pafTion  diftorts  every  object 
to  the  view,  magnifies  mole- hills  in  o 
nioui. tains,  and  converts  the  moil  ccm- 
plaifant  phrafes  into  "rude  unufual  and 
contemptuous  expreffions  !"  To  the  heat- 
ed imagination  of  Mr  Hay,  the  expref- 
fionii  which  he  has  detailed  no  doubt  ap- 
peared in  that  light  ;  but  this  honorable 
court  will  be  guided,  no:  by  the  exagge- 
rated and  dil  orted  views  prefented  to  his 
irritated  mind,  but  by  the  teifimony  of 
thoie  calm  and  difpaffionate  fpcclafors, 
who  were  able  to  view  the  fubject  throuo-h 
an  ancioudod  medium. 


Let  me  *«v,  Mr.  Frefidenr,  he  ii»i 
dulged  in  one  or  two  remarks,  rcfpecYmg 
the  interruptions  of  counfe!,  which  form 
one  of  the  charges  under  this  article.  Mr. 
William  Marfhall  has  told  us  that  he  re- 
members a  cafe,  in  whih.  counsel  wes« 
more  frequently  interrupted  iy  judge  I  e- 
dell,  than  they  were  on  this  occa  .  n  by 
the  lefponient.  V\  e  all  know  the  charaei 
ter  of  that  eminent  and  excellent  judge, 
whofe  juft  eulogium  the  honorable  mans, 
gers  have  pronounced  at  this  bar,  ar.d 
whofe  example  they  have  fet  up  as  a 
ftandard,  whereby  to  treafi.-re  the  conduct 
of  the  refpondtnt.  Will  the;,'  not  in  thii 
inftance  confent  to  be  judged  by  t!  eir  own 
rule  ?  Will  ih*y  fli,j  i lilifx  on  condemn- 
ing in  ti.e  refpondent,  th;t  which  h.s  beea 
praCtifed  to  a  greater  extent  by  judgl 
I;:dd:? 

But  we  know  the  caufe  which  produced! 
the  greater  pun  of  thefe  interruptions, 
ar.d  which  rendered  them  prcp.'r  aid  nc 
ceffiry.  Mr.  BafTetthas  iin'ormed  us,  that 
Callender's  cour.fcl  appeared  to  left  their 
cafe,  wholly,  0:1  the  unconftkutionality  of 
the  fed ition  law  ;  that  they  withe  d  to 
argue  this  point  before  the  jury,  and  had 
flattered  themfelves  with  the  hone  of  fuc- 
cefs  ;  that  af'er  the  court  had  formally 
deel  red  this  attempt  to  be  improper,  and 
that  the  jury  could  not  take  cognizance 
of  the  i,udtion,  they  continually  r  r.ewei 
the  attempt,  and  as  often  a  they  did  fo 
were  ftopt  by  the  court.  This  iiatement 
is  fuppcrted  by  Mr.  Gooch  and  Colonel 
Gamble.  And  will  any  man  fay  that  un- 
der fuch  circumftanceK,  it  was  not  proper 
to  interrupt  :.\e  counfel  ?  Will  any  man 
fay,  that  counfel  ought  to  he  fuffer  d  to 
fly  in  the  face  of  the  court's  authority, 
and  to  fet  at  nought  its  ordtis  and  dc» 
cifian  ? 

Thefe  interruptions,  moreover,  as  the 
chief  juftire  has  informed  us,  were  made 
in  the  ordinary  manner  of  the  judge,  and 
wtit  not  more  frequent,  than  was  ufi;al 
with  him  in  c  vij  cafes.  Therefore  they 
afford  no  pi  oof  of  an  uppreffive  difpofitioit 
towards  Cailendar,  or  of  an  improper  dif- 
pofition  towards  any  perfon.  They  af, 
ford  proofs  of  that  promptnef?,  fometimci 
bordering  on  precipitation,  which  is  well 
known  to  make  part  of  his  character.  It 
is  in  proof,  by  the  ;.eftimcny  of  Mr.  Pur* 
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stance,  who  hat  long;  prs&ifcd  in  courts 
ivl-ere  the  refpondent  prefided,  that  he  is 
much  in  the  habit  of  interrupting  counfeJ, 
even  thofe  to  whom  he  is  known  to  be 
jnoft  ftrongly  attached  ;  that  in  his  in  er. 
rt-piions  there  is  no  difcrimination,  be- 
tween his  friends  and  thufe  who  are  not  fo  ; 
end  that  if  counfel  when  thus  interrupted 
keep  their  temper,  and  coolly  and  refpeft- 
fuliy  infill  on  their  right  to  be  heard", 
they  never,  fail  to  obtain  a  hearing,  and 
frequently  fucc-ed  in  removing  impreiuons, 
which  the  judge  had  rco  haftily  taken  up 
£  ^jnft  their  caufe.  If  here  be  wjjknefs, 
there  is  magnanimity  which  attonei  for 
it:  and  if  in  this  cafe  Mr.  Hay,  inftead 
©f  cortemptuoufiy  leaving  the  courtj 
■when  he  thought  himfelf  improperly  ir. 
?err  pted,  had  maintained  his  ground 
with  firmnefs,  but  with  that  refpecYtui 
snanner  alfo  which  was  due  to  the  age  and 
ilation  of  the  judge,  and  which  would 
have  been  highly  beccm'ng  in  himfelf, 
there  is  no  doubt  that  he  would  have  ob- 
tained, as  full  a  hearing  as  he  cci::d  hav§ 
ecured. 

On  the  ,ci.-decent  foKcitude"  charged 
by  this  article  to  have  been  manifested  by 
the  refpondent,  for  the  conviction  of  Cal. 
lender,  I  will  remark,  that  if  irs  exigence 
hid  been  proved,  ftbl  it  broke  out  into 
no  overt  adt  of  oppreffion  or  injuftice,  2nd 
therefore  i<  not  the  objeft  of  punifnment, 
or  of  judicial  cognizance.  Inrentions, 
■nlefs  accompanied  by  ads,  foiicituo  s 
■and  wifhes,  unlefs  carried  into  effect,  3re 
©ffences  unknown  to  our  criminal  code, 
and  inconfiftent  with  the  principles  of  our 
Ipbrrftitatior.. 

The  fifth  and  fixth  charges,  relative  lo 
the  operation  of  the  Virginia  laws  on  the 
cafe  of  Cailender,  and  their  fuppofed  vio- 
lation by  the  refpondent,  have  been  fo 
ably  and  clearly  refuted,  by  my  two  learn- 
ed colleagues  who  immediately  preceded 
IBe,  that  nothing  remains  to  be  faid  on 
thofe  points.  I  will  merely  remark,  that 
had  an  error  been  committed,  in  award- 
ing a  canias  againft  Cailender  on  the  pte- 
fentmenr,  and  making  it  returnable  to  the 
court  then  fitting",  it  would  have  been 
the  error  of  the  diitricl  attorney  and  the 
clerk,  for  which  the  refpondent  could 
have  been  in  no  manner  anfwerable.  It 
£  ki  svidt^*  by  ttst  ukimony   cf   the 


clerk  fcimfrlf,  M%  William  M^rfhsli, 
that  when  the  prefentment  3g;.ir:fi  Cai- 
lender was  returned  into  court,  the  ref- 
pondenr,  then  fitting  alop.?,  afked  Mr. 
Neifon,  tru? diftrict attorney,  what  w?,<the 
•proper  procefs  in  fuch  a  cafe  ;  whoanfwer- 
ed,  a  capias  ;  and  that  the  capias  which 
actually  iifued,  was  immediately  «drawn 
up  at  the  bar,  by  the  clerk,  was  inspected 
b\  Mr.  Kelfon,  and  was  then  ordered  by 
theju^ge.  h  a  car;  of  this  nature,  re- 
lating to  the  loial  laws  a  d  practice  of 
the  ftate,  the  refpnrident,  being  then  unaf- 
^ifted  by  the  diftrict  j;idgef  could  apply  to 
no  better  guide  than  the  clerk  end  th* 
diltrict  attorney,  both  at  that  time  prac- 
titioners in  the  ff.tre  courts  ;  and  had  they 
led  him  into  an  error,  <<vhi  h  they  certain- 
ly did  not,  i:  would  be  the  height  of  ab-» 
fi  rditv  as  well  as  of  injustice,  to  impu.9 
it  to  him  a*  an  offence, 

I  have  now,  Mr.  Prefident,  concluded 
my  remarks  oh  thofe  charges,  which  arils 
out  of  the  tiiaJ  of  Cailender, — 

(Mr.  Harper  was  proceeding  to  the 
cext  article,  when,  it  being  three  o'clock, 
a  mGtion  was  made  to  adjourn  ;il  the  next 
day.  When  the  tjueft ion  was  about  to  be 
taken,  Mr.  Harper  ob.'erved  to  the  court, 
that  although  an  adjournment  would  be  a 
perfonal  convenience  and  gratification  to 
him,  yet  i  his  w ilb.es  could  be  at  al'  cor*.- 
fulted,  he  would  prefer  to  conclude  his 
argument  on  that  day  :  that  th  time  had 
become  very  fhort,  which  afforded  feme 
ground  to  apprehend,  th-it  a  p  ftponem  nt 
of  the  de  iiton  till  next  (effion  mi  ht  be 
thought  neceffary  :  and  that  it  wa?^ 
therefore,  extremely  deferable,  and  very 
much  ddired  by  his  client  and  tiimfelf3 
to  clofe  the  argument  as  foon  as  poilible. 

An  adjournment  for  half  an  hour  waa 
then  moved  and  carried.) 

When  the  court  met  again,  js*!r.  Ran. 
dolph  ftaied  t'iat  with  the  cenfent  of  the 
refpondent's  counfei,  he  v/ifhed  to  examine 
Mr.  Hugh  Holmes,  a  witnefs  who  had  bcea 
fummoned  and  attended,  toeorrohor  te  the 
•e'.timony  of  Mr.  Heath.  -  Mr.  Harper,  on 
the  part  of  the  eounfel,  gave  his  cenfent, 
but  an  oojection  was  made  by  a  member  of 
the  courf  ;  on  the  ground,  it  is  prefuncd 
that  after  the  evidence  was  ci ■>  ed,  and 
ths  argui^ema  csramsocedj,  a»  new  fceiiu 
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mony  eeold  regularly  be  received  ;  not 
even  by  confent.  On  the  queftion  being 
taken,  there  appeared  a  majority  for 
receiving  vhe  teftimony.  And  Mr. 
Kolmes  was  accordingly  f  vvorn. 

Hugh  Holmes  snuortt. 

Mr.  Randolph. — We  wiih  to  know 
whether  John  Heath,  in. the  Spring  of 
i8co,  mentioned  to  you  at  Richmond,  a 
convcrfa:ion  which  he  had  heard  between 
judge  Chafe  and  the  late  Marfhal  of  Vir- 
ginia, concerning  the  jury  that  were  to 
try  Callender  ? 

Mr.  Holmes. — I  was  in  Richmond  in 
May,  1800,  whiie  the  circuit  court  was 
fitting.  It  was  commenced  on  a  Wednes- 
day, and  I  left  Richmond  the  Sunday  fol- 
lowing. During  that  time  Mr.  Heath 
informed  me,  that  he  had  gone  to  judge 
Chafe's  chambers  on  bufincisj  and  while 
there  Mr.  Randolph,  the  marshal,  came 
jn  with  a  paper  in  his  hand,  and  that 
judge  Chafe  afked  him  what  it  contained 
1 — that  the  reply  was  that  it  was  the  pan- 
rel  of  the  jury  to  try  Callender.  Judge 
Chafe  afked  him  whether  there  was  a  cer- 
tain defcription  of  people  on  it.  and  if  there 
Were,   to  ftrike  them  off. 

Question. — Are  you  certain  that  this 
converfation  was  related  to  you,  during 
the  the  time  you  have  mentioned  ?  V 

Ar.iiver. — The  impjriTions  on  my  mind 
are  that  it  was  ;  it  muft  have  been,  if  re- 
lated in  May,  becaufe  I  am  certain  that 
I  left  Richmond  on  the  Sunday  after  the 
commencement  of  the  circuit  court.  It 
might  have  beep  told  me  the  September 
following,  when  I  attended  the  chancery 
court,  where  Mr.  Heath,  judge  Brooke, 
General  Mtnor  and  myfelf  practifed.  I 
think  judge  Brooke  and  General  Minor 
were  prefent  when  Mr.  Heath  related  the 
converfation. 

Q^  You  were  not  prefent  at  the  trial  of 
Callender? 

| 

A.  I  was  not.  I  left  Richmond  on 
a  Sunday,  and  Callender  was  tried  en  the 
Tucfday  week  following. 

Questions  by  Mr.  Nicholson. 

Are  you  certain  that  you  left  Rich- 
mond on  the  Sunday  after  the  coaimence* 
<p«-r»c  ©f  tfce.  circuit  cpr.t:  $ 


A.  lam.  I  was  obliged  to  lea v*  the reA 
in  order  to  attend  the  court  at  Winchefter8 
and  I  am  certain  that  I  arrived  at  court. 

Q^  When  does  the  court  at  Winchefter 
fit? 

* 

A.  The  Monday  before  the  firft  Taef, 
day  in  every  month. 

Q^  Do  you  recollect  whether  thai 
court  was  held  the  firft  cr  fecond  Monday 
in  the  month  ? 

A.  It  is  impofTible  that  it  coujd  have 
been  the  fecond  Monday.  It  mutt  eithej 
have  been  the  firft  Monday  in  June,  or 
the  laft  Monday  in  May. 

Hugh    Helixes,   cross-examined  by  Mr, 
Mr.  Harper. 

Q^  Do  you  recollect  on  what  day  Mr. 
Heath  related  this  converfation  to  vou  ? 

A.  1  do  not. 

Q^  What  time  of  the  day  was  it  ? 

i.  I  am  not  certain,  but    my  impref- 
fions  are  that  it  was  in  the  evening. 

Mr.  Harper. — This  teftimony  of  Mr. 
Holmes,  Mr.  Prefident,  completes  the 
Overthrow  of  John  Heath,  whom  it  was 
adduced  to  fupport.  It  adds  the  laft 
clench  to'he  naii,  by  which  his  teftimony 
is  fixed  on  high.  This  honora!  le  court 
will  recolhdt  that  John  Heath  declared, 
that  as  foon  as  the  converfation  between 
judge  Chafe  and  the  marfhall,  about 
ftriking  thofe  "  creatures  called  demo- 
crats" from  the  jury  fummoned  to  try 
Callender,  took  place,  which  was  in  the 
morning  before  the  court  met,  he  went 
immediately  on  the  hill,  and  related  that 
converfation  to  Hugh  Holmes.  This, 
confequently,  muft  have  happened  before 
Mr. Holmes  left  Richmond.  He  tells  us  that 
he  left  Richmond  on  Sunday  which  was  the 
25th  of  May.  We  know  from  the  record 
evidence  in  the  caufe,  as  well  as  from  the 
teftimony  of  Mr.  William  Marfhall  and 
fome  other  witnefTes,  that  Callender  was 
not  brought  to  Richmond  until  the  27th 
of  May.  And  it  is  well  known  that  by 
the  practice  of  Virginia,  a  jury  is  never 
fummoned  to  try  an  offender,  till  he  is 
before  the  court,  and  puts  himfelf  up- 
on trial.  Confequently,  at  the  time 
v.  hen  John  Heath  informed  Mr.  Holmes, 
that  he  bad  fee>n  the  raarfnal  pr&fgnt  \m 
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the  refposdenr,  the  panntl  of  jurors  fum- 
rnoned  for  the  trial  of  Caliender,  and  had 
heard  the  refpondent  tell  the  marfhal,  to 
itrike  off  all  the  ''creatures  called  demo- 
crats," it  is  perfectly  certain  that  no  ju- 
ry had  been  fummoned  ;  that  the  marfhal 
had  not  taken  Caliender  ;  that  it  was  per- 
fectly uncertain  whether  he  would  be 
taken  :  and  that  no  fuch  circumftance  as 
Heath  related  to  Mr.  Holmes,  could  pof- 
£biy  have  taken  place.  For  this  fiat 
contradiction  of  their  witnefs,  we  are  in- 
debted to  the  honorable  managers,  and  we 
Tender  them  our  thanks.  They  have  fur- 
nifned  us,  by  the  testimony  of  the  fame 
refpeclable  wicnefs,  with  another  contra- 
diction  of  minor  importance,  but  not  un- 
deferving  of  notice^  Heath  fay:  that  he 
made  this  communication  tG  Mr.  Hoimes 
in  the  morning,  Mr.  Holmes  ftates,  as 
his  ftrong  belief,  that  it  was  made  in  the 
evening.  So  much  for  the  '  testimony  of 
Mr.  John  Heath  ;  which  I  leave,  with- 
eut  further  remark,  where  it  has  been 
placed  by  Mr.  David  Mead  Randolph, 
Mr.  William  Marfhal],  and  Mr.  Holmes  ; 
and  proceed  to  confider  the  tranfadfions  at 
Kew-Caftle  in  Delaware,  which  form  the 
matter  of  the  feventh  charge* 

And  here  three  qqeftions  prefent  their,- 
felves  for  examination.  What  was  the 
refpondent's  conduct  on  that  occafioni 
How  far  v/as  that  conducl  conformable  to 
duty  and  propriety  ?  What  were  the  mo- 
tives from  which  it  proceeded? — On  all 
the  previous  articles,  the  fame  divifion  of 
the  matter  prefented  itielf  to  the  mind  ; 
but  the  two  firft  grounds  were  fully  oc- 
cupied by  my  learned  colleagues.  What 
remained  for  me,  belonged  almoft  entire- 
ly to  the  third  divifion.  Here,  and  on 
the  eighth  charge,  being  deprived  of 
sheir  able  afiiftance,  it  is  incumbent  on 
me  to  confider  the  fubjeft,  under  each  o+ 
thefe  three  points  of  view, 

As  to  the  conduct  of  the  refpondent,  he 
admits  in  fubftance  that  he  did,  on  the 
firft  day  of  the  court,  decline  todifcharge 
the  grand  jury,  on  their  requeft  ;  did 
llate  to  them  fome  information  which  he 
had  received,  refpefting  a  feditious  printer 
in  the  town  of  Wilmington,  who  was 
faid  ro  be  in  the  habit  of  violating  the  act 
ofcongrefs  called  the  fedition  law;  and 
did  inform  them  that  it  was  their  duty  to 
^iquire  into  t!u,t  affair.     %  akb  admits 


that  he  requeS*d  the  diftriA  attorney  t» 
afiift  them  with  his  advice,  in  making 
this  enquiry.  Eut  he  denies  that  he  did 
utter  thofe  expreffions,  relative  to  a  fedi- 
tious  temper  in  the  Mate  of  Delaware,  or 
any  part  of  it,  with  which  he  is  charged. 

That  he  uttered  thofe  exprefllons  is 
fworn  by  Mr.  George  Read,  the  dif— 
trict.  atrorney  of  Delaware,  and  Mr.  Lee, 
one  of  the  grand  jurors.  Four  witnelTes 
on  the  contrary,  equally  rcfpc^able  and 
equally  intelligent  with  Mr.  Read  and 
Mr.  Lee,  have  depofed  that  they  were 
prefent,  that  they  attended  particularly 
to  what  palled,  and  that  they  heard  no 
fuch  e::preifions.  Firft  judge  Bedford, 
who  fat  by  the  fide  cf  the  refpondent  at 
that  time,  who  muft  have  heard  all 
that  was  faid,  and  who  appears  to  have 
remarked  particularly  what  the  refpondent 
faid,  on  the  fubjeft  of  fediticus  publica- 
tions :  for  he  afterwards  told  him,  that 
he  had  ufed  expreffions  which  would  give 
offence.  Yet  judge  Bedford  did  not  hear 
any  fuch  expreffions,  as  are  ftatcd  by  Mr. 
Reed  and  Mr.  Lee.  Next  Mr.  Vandyke, 
ihe  attorney  general  of  the  ftate  of  Dela- 
ware ;  a  gentleman  of  high  character, 
whofe  manner  of  delivering  his  teilimony, 
proves  him  to  he  very  capable  of  accurate 
obfervation.  He  attended  in  court  at 
this  time,  and  was  attentive  to  the  pro- 
ceedings ;  but  he  heard  nothing  of  thefe 
yemarkable  expreffions.  Then  Mr.  Ha- 
milton, who  attended  the  court  as  an  af- 
fiftant  to  his  father  the  marfhal,  fat  near 
the  judges,  iiftened  to  the  converfation 
between  the  refpondent  and  the  jury,  but 
heard  nothing  of  thefe  remarkabls  expref- 
fions. And  fourthly  Mr.  Hail,  who 
was  in  conrt  during  the  whole  time,  paid 
particular  attention  to  what  paffed,  buc 
heard  nothing  of  this  feditious  temper  in 
the  ftate  of  Delaware,  and  particularly  ia 
ti,c  county  of  New-Caftie,  and  more  ef- 
pecially  in  the  town  of  Wilmington.  Oa 
Mr.  Moore  fo  much  ftrefs  cannot  be  hid, 
as  on  the  former  witneffes,  becaufe  h": 
was  not  patticularly  attentive  to  what 
pafied  on  the  firft  day.  Leaving  him,  how- 
ever, out  of  the  cafet  we  have  four  wit- 
neffes  againft  two  ;  and  thofe  four  witnef- 
fes  were  fo  fituated,  that  they  muft  have 
heard  thofe  expreffions  had  they  been  uu 
tered,  and  muft  ha'e  remarked  them.—- 
Judge  Bedford  did  remark  eiprefwoHs  I-y 
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lefs  ftrongj  which  he  was  apprehenfive 
might  give  offence.  Is  itpofiible  then  to 
Relieve  that  thofe  very  offeniive  expref- 
iicns,  had  they  fallen  from  the  refpondent, 
ccuid  have  efcaped  his  notice  ? 

But  there  jj  another  piece  of  evidence, 
Hill  fironger  than  the  teftimony  of  thefe 
■witneffes.  We  know  that  within  a  day 
or  two  after  thefe  t refactions  took  place, 
an  account  of  them  was  publifhed  by  the 
printer,  and  in  the  Gazett-,  which  had 
been  the  object  of  the  respondent's  ani- 
tnadverfion.  This  publication  is  in  evi- 
dence before  the  court.  It  is  futficiently 
exaggerated,  but  it'in  ikes  no  mention  of 
thefe  remarkable  and  cfFenfive  expreitio's. 
This  printer,  it  is  very  evident,  was  ex. 
tremeiy  well  difpofed,  to  represent  the  re* 
fpondent's  conduct  in  the  moft  unfavora- 
ble light,  that  triith  wculd  juftify.  He  no 
doubt  received  hh  information  of  what 
pailed,  from  pcrfons  who  felt  the  fame  dit- 
pofition,  Thofe  perfons  muft  hive  heard 
thefe  cxpreiTicus  had  they  been  uttered, 
null  have  been  flruck  by  them,  and  fure- 
\y  would  not  have  fupprefled  them» 

When-this  mafs  of  evidence  (lands  o,p- 
pofed  to  Mr.  Reed  and  Mr.  Lee,  can  we 
hefitate  to  pronounce  that  they  have  ftattd 
what  never  took  place  ?  I  am  far  from 
intending  ;o  ch  rge  them  with  inten'ional 
departure  from  truth.  No  iloubt  they 
underftood  in  this  manner  fomethtng  thit 
•was  faid.  But  it  is  plain  that  there  mirft 
be  a  miftake  fomewhere.  Their  teftimony 
•2r.not  be  reconciled  with  hat  of  the  four 
witneffes  for  the  refpondent  ;  or  of  the 
printer,  which,  under  the  circumstances  01 
thieeffe,  is  ftronger  than  ali  the  reft  :  and 
it  is  much  more  probable  that  t*o  men 
Ihould  be  rniftaken  than  four;  and  that 
all  the  fix  lhould  be  rniftaken,  than  that 
this  printer  fhould  h  ive  been  uninformed 
•f,  or  fnould  have  omitted  to  notice, 
thefe  ocpK-fiions,  if  they  had  been  ufed 
by  the  refpondent. 

Thefe  exprcfuons  indeed  contain  no- 
thing criminal.  To  ufe  them  woald 
not  have  1  een  an  impeachable  offence : 
but  it  would  have  been  an  act  of  great 
indecorum  and  impropriety.  It  was  the 
«!uty  of  the  juJge  t  >  charge  the  grand 
jury,  and  to  point  their  attention  to  any 
fpecific  offences  againft  the  laws  of  the 
Vnited  States,    whidi  bad  corae  within 


h's  knowledge  or  Information :  but  to  tt* 
ter  indifcriminate  abufe  againft  a  whole 
ftate  or  <:ounty,  to  charge  the  pe<  pie  of 
it  generally  with  a  feditious  temper, 
would  have  been  equally  cxtra-judiciai 
and  unbecoming.  This  confidtration,  we 
hope,  will  be  admitted  as  an  apology, 
foroccupying  fo  much  time  in  the  rela- 
tion of  a  charge,  which  in  every  other 
point  of  view  is  manifeftly  frivolous  and 
futile.  VYe  v/ifn  to  refcus  the  conduct  of 
our  honorable  client,  from  the  imputation, 
of  impropriety  as  well  as  of  guilt. 

It  mty  perhaps  be  replied,  that  we  reljr 
on  merely  negative  teltimony,  to  difprov© 
thefe  exprefU jus,  while  pofuive  ttftunony 
is  adduced  to  prove  them.  But  whethe? 
ttftimony  ought  to  be  regarded  a-  poiitive 
or  merely  nrgative,  depends  on  the  fitua- 
tion  of  the  wit  Defies,  and  the  circumflmces 
of,  the  cafe.  When  a  man  fwears  that  he 
did  not  fee  a  tranfac'tion,  which  might 
well  have  taken  place  without  his  feting 
i>,  hi*  teftimony  is  merely  negative,  ar>d 
can  have  no  weight  againft  that  of  a  wit. 
.iefs,  who  f wears  that  he  did  fee  the  tranf- 
action.  But  when  it  ii  pj  fuch  a  nature 
that  it  could  not  poflibly,  or  within  the 
bounds  of "k-eafonable  probability,  have  t.  k- 
en  place,  without  being  feen  by  the  perloa 
who  fwears  that  be  did  not  fee  it,  the  tef- 
timony  of  fuch  perfon  then  affumes  the 
character,  and  poiftifes  the  weight,  of  pofi- 
tivc  teftiinonv.  It  is  the  fame  as  if  he 
had  fworn  pofnively,  that  no  fuch  tranf- 
action  did  take  place.  If,  for  inftance, 
a  witnefs  were  to  fwear,  that  he  faw  « 
mm  ftanding  with  his  hat  on,  during  the 
whole  of  this  trial,  in  the  open  fp.te  on 
the  floor  between  the  prefident  and;  me  and 
every  other  perfon  pr  fent  were  to  f >  ear, 
as  they  no  doubt  would,  that  they  had 
feen  no  fuch  perfon  :  furely  no  man  in  hi$ 
ftnfes  would  put  this  on  the  footing  of  mere 
negative  teftimony,  and  contend  that  the 
firft  vyitnefs  was  to  he  believed  againft  all 
the  others !  And  where  is  the  difference 
between  the  two  cafes  ?  It  confifts,  I  an- 
fwer,  folely  in  the  number  of  witnefies  : 
for  it  is  as  impoffible  that  thofe  expreffiona 
Ihould  have  been  uttered  by  the  refpond- 
ent, without  bting  heard  by  judge  Beford, 
Mr.  Vandyke,  Mr.  Hamilton,  and  the 
perfons  who  gave  information  to  the  print- 
er, as  that  a  man  Ihould  ftand  for  an  houj 
with  his  hat  on,  in  the  middle  of  this  fl  'or, 
without  being  obferved  by  sh§  audUnea.. 
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Wear*,  therefore,  warranted  in  laying 
ifrefe  expreffu»r>s  out  of  the  cafe  ;  and  then 
to  what  does  it  amount  ?  There  was  a  law 
of  the  United  States,  for  I he  punifhment 
of  feditious  libels,  which  the  refpondent, 
as  judge  of  the  circuit  court  for  Delaware, 
#iai  bound  to  enforce  in  that  didrict.  On 
his  way  to  the  cocrt  he  receives  informa- 
tion, that  certain  habitual  violations  of 
this  law  are  committed,  within  the  diftrict. 
This  information  is  gi<eh  to  him,  as  ap- 
pears from  the  teftimany  of  Mr.  Hall,  by 
a  juftice  of  the  peace  for  that  diftrici,  whole 
duty  it  was  to  attend  to  fjch  offences;  and 
to  take  all  legal  fleps  for  bringing  the  of- 
fenders to  juuice*  The  information,  de- 
rived from  this  official  and  authentic  fource, 
the  refpoiideru  communicates  to  the  grand 
jury  ;  obfervingro  them  that  it  was  their 
duty  to  enquire  into  the  matter,  and  that 
they  mufl  lemain  in  feffion  one  day  more, 
for  th<:t  purpofc.  He  g.-cs  further;  He 
requefts,  or,  if  the  honorable  managers 
will  have  it  fe,  he  order  ,  the  diftrict  at- 
torney t9  affid  tl.em  With  his  advice  in 
making  this  enquiry  ;  ana  directs  a  file  of 
the  newfpapers,  fuppofed  to  contain  thefc 
libellous  publications,  to  be  procured  and 
laid  before  them.  This  is  the  "head  and 
front  cf  his  offend  in  e;"  And  will  the  hon- 
erable  managers  be  plcufed  to  point  out 
the  rule  or  principle  of  law,  that  was  vi. 
•la ted  by  thefe  acts  ?  Will  they  be  fogcod 
as  to  inform  us,  whether  it  was  no:  the  du- 
ty of  tlie  grand  jury,  to  enquire  concerning 
offences  within  the  diftrict,  a::d  of  the 
judge  to  give  in  charge  to  them,  all  fuch 
offences  as  h;d  come  to  his  knowledge  ?  — 
Suppofe  that  inftead  of  a  breach  of  the  fedi- 
tion  law,  a  piracy  had  taken  place  on  the 
high  feas,  and  nformation  had  been  given 
to  the  judge,  that  the  pirates  were  lurking 
in  the  diftrict  cf  Delaware,  would  it  not 
have  been  his  duty  to  Mate  this  information 
to  the  grand  jury,  and  to  direct  them  to 
■nquire  concerning  the  offence"  ?  And  I  a- 
gain  call  on  the  honorable  gentlemen,  as  I 
had  occafion  to  do  in  a  former  part  of  the 
eafe,  to  inform  us  by  what  authority  and 
what  criterion,  a  judge  is  to  diftinguifn 
forne  offences  from  others,  to  profecute 
fome,  and  let  others,  as  far  as  depends  on 
iim,  efcape  with  impunity. 

The  honorable  pentleman  who  opened 
the  cafe  on  the  part  of  the  profecution,  ad- 
mitted diftjactly,  ia  his  opening  fpeffChj 


that  a  judge  may  pre perly  be  zealot  aa3 
active,  in  the  execution  of  the  criminal 
law  generally  ;  and  ha  beftowed  very  high, 
and  probably  very  juft,  encomiums  on  a 
judge  of  Virginia,  whom  he  represents  as 
th  is  zealous  and  active.  But  ic  is  ze4 
and  activity  in  the  execution  of  this  parti- 
cular law,  th-t  he  imputes  as  a  crime  ta 
the  refpondent. 

Eut  if  this  zeal  and  activity  in  the  re- 
fpondent, be  not  confined  to  this  particu- 
lar law,  ot  which  there  is  not  the  lea.1 
proof  or  pretence;  how,  I  afk,  can  it  be 
an  offence,  according  to  the  principle  cf 
the  honorable  gentleman  ?  Surely  each. 
particular  law  is  a  part  of  the  whole  body 
of  law.  How,  will  the  honorable  gentle- 
man be  pleafed  to  inform  u?,  is  it  pofll- 
b'e  to  be  zealous  and  active  as  to  the 
whole,  without  being  foas  to  each  of  the 
parts  (  Wiil  he  inform  us  how  the  lawa 
can  be  executed  excepe  by  parts  ;  and  whe- 
ther it  ever  did  or  could  happen,  that  they 
v/eii  ail  violated  at  once. 

There  is,  however,  a  more  ferious  ob- 
jection to  this  principle,  which,  if  ic  b* 
correct,  gees  to  invert  the  judiciary  with 
a  power  infinitely  more  formidable  and  a- 
larming,  than  has  ever  yet  been  contended 
for,  in  this,  or,  as  far  as  I  know,  in  any 
country. 

In  what  part  of  our  cor-ftitution,  or  of 
bur  fyilem  of  jurifprudence,  have  the  ho- 
norable gentlemen  found  this  difpehfiog 
power  of  the  judges,  over  a  part  of  the 
laws  ?  Was  not  the  fedkion  act,  while  it 
continued  in  force,  a  law  of  the  land  ? — 
Were  the  cour:s  cf  juftice  to  neglect  its 
execution,  becaufeit  had  been  oppofed  by 
a  political  p.rty  in  the  legillature,  or  was 
difagrct  able  to  a  portion  of  the  people  ? — - 
Are  the  honorable  gentlemen  willing  to  be 
tried  by  this  their  principle  ?  Let  thems 
before  they  anfwer  in  the  affirmative,  ex» 
amine  how  far  it  will  carry  them.  We 
now  have  circuit  courts,  and  alfociate 
judgrs  to  hold  them.  We  now  have,  and 
probab'y  always  ihall  have,  parties  in  con- 
grefs  and  in  the  country.  It  is  very  pof- 
fible  that  laws  may  be  pafTed,  which  wilj 
be  highly  difagtceabie  to~»ne  of  thofe  par- 
tic*.  Are  gentlemen  prepared  to  fay,  that 
the  judges  may  difjpenfe  with  the  execution 
af  all  laws,  vfrhiCa  they  i'uppcfe  id  be  cf 


I  M  ] 


tiiis  defcription  ?  It*  gentlemen  find  this 
principle  intolerable  and  abfurd,  when  ap- 
plied to  laws  pailed  by  themfelves,  will 
they  ftill  infift  on  its  application  to  fuch, 
as  were  heretofore  paffed  againft  their  o- 
pinion  ?  Or  will  they  contend  that  the 
queftion,  whether  a  perfon  fhall  be  punch- 
ed for  the  violation  of  a  law,  lhall  depend 
on  the  popularity  of  unpopularity  of  the 
law,  in  the  particular  diftrict  where  the  of- 
fence is  committed  ?  Is  a  judge,  appointed 
to  hold  a  criminal  court,  to  enquire  from 
the  people  of  the  diftricl,  or  from  popular 
leaders,  what  laws  he  lhall  execute  ?  Ought 
he  to  take  his  information  on  this  fubject 
from  political  parties,  inftealof  the  ftatute 
book  ?  Would  this  be  living  under  equal 
laws,  equally  impartially  and  fteadily  ad- 
miniftered  ?  And  do  not  fuch  laws  fo  ad  - 
rniniftered,  coriftitute  the  very  elTence  and 
definition  of  free  government  ? 

On  principle  then,  even  the  principle 
admitted  by  the  honorable  gentleman  him- 
felf,  who  opened  the  profecution,  the  con- 
duct of  the  refpondent,  in  directing  the  at- 
tention of  the  grand  jury  to  this  offence, 
is  ilrictly  juflifiable.  But  it  does  not  reft 
on  principle  alone.  It  is  ftrongly  fupport- 
ed  by  precedent,  both  in  England  and  this 
•ountry.  In  the  Lawyers'  Magazine,  an 
authentic  collection  of  legal  proceedings 
and  adjudications,  vol.  3,  page  333,  we 
find  a  charge  delivered  to  a  grand  jury  by 
Chief  Baron  Perryn,  in  which  he  calls  their 
attention  to  certain  particular  offences.- — 
In  page  384,  of  the  fame  book,  we  find 
Lo.d  Loughborough  calling  the  attention 
of  a  grand  jury,  to  particular  offences.  In 
the  fifth  vol.  of  the  fame  work,  page  199, 
there  appears  a  charge  of  judge  Afhhurit, 
in  which  he  directs  the  attention  of  the 
grand  jury  to  certain  feditious  printers. — 
And  in  the  report  of  Hardy's  trial,  we  fee 
the  celebrated  judge'Eyre,  as  illuftrious  for 
his  juftice  humanity  and  love  of  liberty, 
as  for  his  profound  knowledge  of  the  law, 
and  his  great  talents  as  a  judge,  directing 
the  attention  of  a  grand  jury  to  a  particu- 
lar offence. 

Parting  rVom  England  to  this  country, 
we  find  judge  Iredell,  whofe  example  has 
fo  often  been  held  up  for  imitation,  direct- 
ing the  attention  of  the  grand  jury,  in  a 
Very  particular  and  emphatical  manner,  to 
^se  particular   cafe  of  the  Northampton 


infurgents.  This  teok  place  at  the  cireuit 
court  at  which  thefe  infurgents  were  to  be 
tried  ;  and  the  charge  was  delivered  to  the 
fame  grand  jury,  which  found  the  firlt  in- 
dictment againft  John  Fries.  And  we 
have  another  authority  more  directly  im 
point,  becaufe  it  occured  in  the  cafe  of  a 
fuppofed  libellous  publication.  It  is  alfo 
furnifhed  by  a  judge  of  great  legal  reputa- 
tion and  talents,  whom  I  trufi:  the  honor- 
able gentleman  will  not  confider  as  inimi- 
cal to  liberty,  or  difpofed  to  judicial  op- 
preffion.  I  mean  Mr.  M'Kean,  formerly- 
chief  juftice  and  now  governor  of  Penn- 
fylvahia.  In  a  charge  delivered  to  a  grand 
jury  of  the  city  and  county  of  Philadelphia, 
on  the  27th  of  November,  1797,  after  a 
very  elaborate  and  luminous  expofition  of 
the  iaw  relative  to  libels,  he  informs  them 
that  a  certain  printer  in  that  city,  meaning 
Cobbett,  the  publifher  of  Porcupine's  Ga- 
zette, was  and  long  had  been  in  the  habit 
of  offending  againft  this  law,  by  the  pub- 
lication of  fcar.dalous  and  malicious  libels  j 
that  he  had  interfered,  and  endeavored  to 
arreft  the  progrefs  of  this  offender,  by 
binding  him  over  to  he  of  the  good  beha- 
viour ;  that  the  printer,  in  contempt  of  his 
recognizance,  and  in  defiance  of  the  autho- 
rity of  the  law,  perfifted  in  his  rhirchtev. 
ous  courfe  ;  and  that  the  duty  of  arrefting 
him  now  devolved  on  the  grand  jiuy,  by 
whom  alone  the  ffrong  corrections  appear- 
ing to  be  neceffary,  could  be  applied. — 
The  expreffions  ufed  by  this  learned  and  a- 
ble  judg<,  are  ffrong  and  remarkable.  I 
will  take  the  liberty  of  'prefenting  him  to 
the  court  in  his  own  drefs.  (Here  Mr* 
Harper  read  the  charge  from  Clay  pole's 
Gazette  of  Nov.  28th  or  29th,   1797.) 

It  will  be  remarked  that  the  printer  in 
this  cafe,  had  not  been  bound  over  to  appear 
at  the  court,  and  anfwer  for  a  libel  ;  but 
had  beeu  bound  in  a  recognizance  to  be  of 
good  behavior,  which  he  was  fuppofed  to 
have  violated  by  publifhing  further  libels. 
On  this  recognizance  a  civil  action  had  been 
brought  ;  and  the  grand  jury,  who  had 
nothing  to  do  with  the  recognizance, 
nor  any  information  before  them,  were 
thus  called  upon  to  apply  a  further  cor± 
rective,  by  prefenting  the  offender. 
It  is  impoflible  that  a  cafe  fhould  be 
more  exactly  in  point.  Indeed  it  goes 
much  farther,  than  the  conduct  of  the  rc=> 
fpoadent  at  JNew-Caitle. 


*57* 


] 


Jam  far  from  condemning^  or  calling 
in  que^icn,  the  conduft  of  the  late  chief 
juftice  of  Pennfylvania,  in  this  inftance. 
Bur  I  contend  that  the  fame  aft  which  has 
been  cohfidered  as  proper  in  him,  ought 
not  to  be  imputed  as  a  crime  to  my  honor*, 
abie  client. 

Thus  we  fee  tint  the  conduct  of  the 
refpondent,  in  this  in'tance,  was  fcriftly 
«6rre:t,  'whether  it  be  tefted  by  principle 
or  preccS;nr.  If  this  could  be  doubted, 
if  it  were  even  admitted  that  he  acted  in- 
correctly, it  w6u!d  ftill  be  clear  that  he 
act^d  from  proper  motives ;  that  his  error 
*vV33  a  mere  error  of  judgment  ;  and  ccn 
fequer.tiv  cannot  be  the  ground  of  a  con. 
vidjon  on  impeachment. 

H:id  he  been  confeioos  of  improper  in* 
tettfionsi  how  eafy  was  it  for  him  to  ac- 
cdmpiim  his  object,  without  appearing  in 
the  bufinefs  !  When  Dr.  M'Mecken, 
from  whom,  as  Mr.  Hail  feils  u~,  the  re. 
fpor.dent  received  the  information,  men-' 
tioned  rhefe  publications  to  him,  it  would 
have  beer,  eafy  to  requeft  that  gentleman 
to  give  the  information  to  the  grand  jtf- 
?y.  Dr.  M'Meckfcn  rtb  doubt  would  have 
complied  with  the  rcauefc  :  the  prand 
jury  would  have  obtained  the  informa- 
tion ;  the  printer,  had  it  appeared  proper 
to  them,  would  have  been  profecuted ; 
afiid  the  refpondent  would  have  at  tamed 
hh  end,  without  ir.  the  Icafi  expofing  him- 
felf  to  view.  Would  he  not  have  afted 
,  had  he  been  conicicus  of  improper 
defigns  ?  With  criminal  plan:,  ofoppref- 
fion  in  his  mind,  would  he  not  have  fought 
concealment,  where  it  was  fo  eafily  nrac- 
tifed,  and  coidd  in  no  degree  have  imped- 
ed his  projects:  I  Undoubted!*'  he  would, 
Nothing  bat  a  confeiousnefs  of  upright 
views  cotild  ha?e  induced  him,  in  fuch 
circumftances,  to  act  this  frank  and  open 
part. 

In  judging  of  mens*  motives  it  is  mate- 
rial alfo,  to  liften  to  their  private  con- 
verfations,  addrerfed  at  the  time,  to  thoie 
in  whom  they  have  confidence,  la  fuch 
eonverfations  the  hearts  of  the  mofr  c^n. 
tious  are  apt  to  expand,  andthemoft  hid- 
den views  are  fometimes  difclofed.  What 
was  the  respondent's  reply  to  j'jdge  Bed- 
ford, when  t'./:!f  gentleman  cenfured  him 
for  acting  imprudently,  in  recommending 


in  that  part  of  the  country',  an  enqu^y  iVu 
tooffences  againft  the  fediticn  law"?  "My 
dear  Bedford,"  to  ufe  the  beautiful  Ian, 
guage  of  the  refpondent,  as  repeated  by 
the  witnefs;  «  my  dear  Bedford,  no  mat- 
ter where  we  are,  nor  anions  whom  we 
are,  we  muft  do  our  duty."  This,  fir,  id 
the  language  of  the  heart  j  not  or  a  cor- 
rupt heart,  filled  with  plans  of  oppieulon 
and  violence,  but  of  a  heart  manly  up* 
right  and  honorable.  It  bears  the  ir.tr:;1- 
fic  character,  and  the  ftamp,  of  finceri:* 
and  truth.  It  is  a  frank  and  unftudied 
avowal  of  motives,  made  to  a  confidential 
friend,  in  an  unfufpecling  moment ;  and 
it  is  of  more  a^ail  than  volumes  of  reftju 
meny,  to  (hew  the  real  unpreffioaa  under 
which  he  acted. 

Remember.,  too,    how  readily,  and  in 
w<hat   good  humour,  the   refpondent  gave 
up  this  point,  and  acquiefed  in  the  opinion 
of  the  grand  jury  and  the  diftrict  attorney, 
when  they,  declared  that   they    had  found 
nothing  libellous  in  the   papers.     Having, 
afted  from  a  fenfe  ef  duty,  in' calling  the 
attention  of  the  grand  jury  to  the  fubjeft, 
he  was  content  with  having  difcharged  his 
Avty,  and  preffed   the  matter  no  further. 
But  had  he  acted   from  a  vindictive  fipirit 
of  oppreiiion,  or  any  other  improper  mo* 
tive,  inducing  hira  to  wiili  for  the  profc 
cation  of  the  printer*   woojd   he  {o  readi- 
ly have  defi-ted  ?    The  file  of  papersVas 
within  his  reach.     We  who  have  examin- 
ed it,  know  that  he  might  have  found  in 
it  libellous    matter  enough.     And  would 
he  not  have  examined  it  ?   Would   he  not 
have  pointed  out  the  libellous  pafiages  to 
the  grand  jury  ?   Would  he  not  have  fenf, 
them  out  agale,  with  ftronger  injunction* 
to  do  their  duty  ?  Do  oppreifors  fo  readily 
abandon   their  projects,  when  the  acconv* 
pliihment  is  fo  much  in  their  power  ?  No 
fir.     This.conduft    in   the  refpondent   is 
utterly  incon&ftent,  with  zr.y  other  motive 
thari  that  fenfe  ofdutv,  under  which  it  is 
roaniieil  that  he  afted  throughout* 

We  come  now,  Mr.  Prefideftt,  to  the 

eighth  charge ;  under  which  I  find  n>vf-]f 
again  obliged  to  perfofm  the  difi— AC-->H^ 
talk,  of  contraiting  evidence  rrs:;  contro- 
verting the  teftimony  of  a  wU»sfa  for  the 
profecutior.  This  wirne^,  Mr.  Mont- 
gomery, ha*  attributed  to   th«  refpondent 


f   «js*  1 


ajtprem'ons,  relative  to  the  character  mo* 
lives  and  views  of  the  prefent  adminiftra- 
tion,  which,  had  he  uttered  them  irom 
the  bench,  ought  to  draw  on  him  the 
cenfure  of  the  public,  and  the  fevere  ani- 
madverfion  cf  this  tribunal.  Thefe  ex- 
prefiions  I  am  authorifed  by  him  exprefs- 
]y  to  deny  and  disclaim.  He  contends 
that  according  to  the  cuftom  of  this  coun- 
try, fubfifting  for  almoft  thirty  years, 
without  any  mark  of  public  difapproba- 
tion,  he  had  a  right  to  warn  his  fellow- 
citizens,  in  a  charge  from  the  bench, 
againft  the  political  dangers  by  which  he 
believed  them  to  be  threatened  ;  to  affift 
in  this  manner  in  averting  impending  ru- 
in ;  infnatching  the  pccp;e  of  hii  native 
ftate,  from  an  abyfs  into  which  he  thought 
them  about  to  plunge.  He  contends  that 
for  this  purpofe,  and  according  to  this 
cuftom,  he  had  a  right  to  point  out  what 
he  confidered  as  the  pernicious  tdfider.cy, 
of  certain  meafures  of  the  federal  govern, 
tnent ;  in  order  to  (hew  in  a  ftronger  light, 
the  danger  of  adopring  fimilar  meafures 
in  the  lta'e.  This  is  what  he  did,  and 
what  he  fuppofed  limfelf  authorifed  to  do. 
But  he  neither  claims  nor  has  <  xercifed 
the  priviledge,  of  abufing  thofe  who  have 
been  appointed  to  adminifter  the  govern- 
ment of  his  country  ;  nor  of  paffir.g  ftn«  = 
tures,  in  his  official  capacity,  on  their 
character  motives  and  general  conduct. — 
However  he  may  differ  from  them  in  po- 
litical opinion ;  however  he  may  dis- 
prove their  principles  ;  whatever  appre- 
henfions  he  may  entertain  about  the  ten- 
dency cf  their  meafures;  he  has  always 
inculcated  obedience  to  them,  in  the  ex- 
ercife  of  their  conftitutional  powers,  and 
has  carefully  avoided  any  remarks,  in 
Ills  judicial  character,  on  their  fyftera 
•views  and  conduct .  When  he  could  not 
approve  their  meafures  he  was  filent  :  ex- 
cept in  this  fingle  inftance  ;  where,  in 
order  to  diffuade  the  people  of  Maryland, 
from  the  adoption  cf  a  conftitutional 
amendment,  then  under  confideration, 
v/hich  he  conceived  to  be  fraught  with  fo 
man/  evils,  he  adverted  to  the  confequen- 
«e8  likely  in  his  judgement,  to  flow 
from  one  of  thofe  meafures. 

Thofe  very  reprehenfible  expreflions, 
**  that  the  prefent  adminiftration  was  weak 
incapable  and  unequal  to  the  proper  dif- 
iharge  of  their  duties ;  a»4  that  the  ob- 


ject of  their  meafures  was  net  to  promote 
the  public  good,  but  to  prcferve  unfairly 
acquired  power  ;'*  are  attributed  to  the 
refpondent  by  one  witnefs  alone,  Mr. 
Montgomery  of  Maryland.  How  far 
that  witnefs  is  entitled  to  credit,  in  this 
particular,  it  is  my  duty  to  enquire. 

Let  us  advert,  Mr.  Prefidenf,  to  the 
ftate  of  mind  in  which  this  witnefs  was, 
at  the  time  when  thofe  exprelfions  ire  fup- 
pofed to  have  been  uttered. 

He  informs  us  that  he  was  the  author 
and  chief  fupporrer,  of  thofe  meafures  of 
the  Maryland  legiflature,  againft  which 
the  refpondent  levelled  his  artillery  ;  that 
he  confidered  himfelf  as  particularly  poi'it, 
ed  at ;  and  fuppofed  the  eyes  of  the  audi- 
ence to  be  turned  upon  him.  So  greatly 
was  he  irritated  by  this  imaginary  attack 
on  himfelf,  that  as  he  left  the  100m,  after 
the  charge  was  finifhed,  he  declared  that 
the  refpondent  fhould  be  impeachei  for 
that  charge.  This  we  learn  from  the  tef- 
timony  of  Mr.  M'Mecken,  who  heard 
the  declaration.  After  he  went  home, 
he  wrote  an  infiamatory  piece  for  the 
prefs,  purporting  to  be  the  fubftance  of 
the  charge.  This  piece  was  avowedly 
written,  tor  the  purpofe  of  promoting  an 
impeachment.  It  re  commends  that  mea- 
fure  ;  abounds  with  the  moft  apprnbrious 
and  abufive  language  againft  the  refpon-i 
dent  ;  and,  what  is  ftill  worfe,  it  varies 
very  materially,  from  the  teftimony 
which  the  author  of  it  hat  delivered  at 
this  bar. 

Is  it  furprifing  that  a  man  in  this  ftate 
of  mind,  fhould  mifconceive  the  truth  ? 
Is  it  to  be  wondered  at  that  he  fhould 
convert  his  own  inferences,  the  mifcon- 
ceptions  and  diftortions  of  his  own  heated 
brain,  into  facts?  Have  any  members  of 
this  honorable  court,  heard  a  perfon  gives 
an  account,  in  a  court  of  juftice,  of  a 
quarrel  in  which  he  had  been  himfelf  a 
party  ?  Of  a  brawl  or  riot  in  which  he 
had  been  himfelf  engaged,  in  which  he  had 
perhaps  been  beaten,  and  of  his  wrongs 
in  which  he  came  to  complain?  Have 
they  obferved  how  the  truth,  in  fuch  fi- 
tuations,  is  diftorted  by  the  blindnefs  of 
paffion,  the  partiality  of  felf  love,  and 
the  thirft  of  revenge?  I  prefume  that  they 
have ;  and  they  will  then  know  how  t» 
appreciate  the  testimony  of  a  witnefs,  i» 
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the  flatt  of  mind  in  which  Mr.  Montgo- 
mery viewed  thefe  tranfactions,  and  in 
which  he  has  given  evidence  at  this  bar. 

I  have  faid  that  this  publication,  pur- 
porting to  be  the  fubftance  of  this  charge, 
varies  materially  from  his  teftimony  in 
this  cafe.  For  the  truth  of  this  ftate- 
ment  I  refer  to  the  publication  itfelf,  which 
is  in  evidence  before  the  court,  and  to  his 
teftimony,  which  is  in  the  recollection  of 
the  honorable  members.  But  I  will  point 
out  one  of  the  mod  remarkable  variances. 
In  the  publication  he  reprefents  the  ref- 
pondent  as  faying,  "  that  in  a  country 
where  thsre  were  equal  rights  and  equal 
laws,  that  is  laws  equally  adminiftered  and 
that  operate  equally  upon  the  rich  and 
the  poor,  there  was  freedom  ;  but  that 
country  was  not  ours  ;  we  had  no  equal 
rights  or  equal  laws."  In  his  teftimony, 
as  taken  down  by  the  (horc-hand  writer, 
he  reprefents  the  refpondent  as  faying, 
e<  that  where  there  were  equal  laws  and 
equal  rights,  there  was  freedom  ;  but 
where  the  admimftration  of  the  laws  was 
partial  and  not  certain,  the  people  were 
hot  free  :  and  that  we  were  approaching 
to  that  ftate  of  things."  In  his  publica- 
tion he  accufes  the  refpondent  of  faying, 
we  actually  were  in  this  condition  :  in 
his  teftimony,  that  we  were  approaching 
to  it.  Is  it  poffible  to  give  credit  to  a 
witnefs,  who  thus  contradicts  hirofelf? 
And  what  affurance  can  we  have,  that  he 
whofe  memory  is  fo  treacherous,  and  who 
is  proved  by  his  publication  to  have  been 
fo  angry, has  not  Itated  his  own  impreflions 
and  inferences  as  matters  of  fact  ? 

This  witnefs  has  indeed  made  an  at- 
tempt to  fupport  himfelf,  by  an  explana- 
tion of  this  part  of  his  teftimony.  In  his 
«xplanation  he  tells  us,  that  although  he 
attributed  the  word  '*  adminiltration"  to 
the  refpondent,  the  word  ufed  might  per- 
haps have  been  "government."  In  this 
way  he  endeavors  to  get  rid  of  the  contra- 
diction, between  himfelf  and  the  numerous 
«  ether  witnefles.  But  this  cannot  avail 
him.  The  expreffions  whether  applied  to 
the  admmift-ation  or  the  government, 
Eiuft  in  this  inftance  have  meant  the  fame 
thing.  The  charges  of  weaknefs,  re- 
laxation, incapacity,  and  a  view  to  the 
continuance  of  their  unfairly  acquired 
wower,  inftead  of  the  public  good,  coeld 


have  had  no  application  to  the  government 
in  its  general  abftract  nature.  They 
could  have  applied  to  it  only  as  adminifter- 
ed?  by  the  perfons  or  the  party  now  in 
power.  So  that  whether  the  term  "gov- 
ernment" or  "adminiftration"  was  ufed, 
the  meaning  was  precifely  the  fame.  The 
expreffions  were  equally  remarkable,  ia 
one  cafe  as  in  the  ether.  They  muft  hav« 
ftruck  the  by-ftar;ders  as  much,  in  one  cafe 
as  in  the  other.  They  were  in  fad  the 
fame,  with  the  variance  of  a  Angle  word, 
which  did  not  in  the  leaft  vary  the  fenfe. 
The  witnefles  have  all  fworn  that  they 
heard  no  fuch  expreffions  ;  and  the  con« 
tradition  is  as  ftrong  after  the  explana- 
tion, as  it  was  before. 

Who  are  thofe  witnefles  thus  Handing 
oppofed  to  Mr.  Montgomery  ?  Thofe 
witnefles  that  were  prefenr,  and  attentive, 
and  yet  did  not  hear  thofe  remarkable  ex- 
preffions, which  he  heard  fo  diftinCtly,  and 
which  he  tells  us  made  fo  ftrong  an  im- 
preffion  on  his  mind  ?  If  when  he  flood 
on  his  own  merits,  and  on  the  comparifon 
between  his  publication  and  his  teftimony, 
he  was  fo  weak,  how  muft  he  appear  when 
oppofed  by  this  hoft  of  witnefles  ? 

Firft  Mr.  Mafon.  That  gentiemans 
indeed,  was  fo  much  occupied  by  the  falu- 
tationsofhis  friends,  that  he  did  not  at- 
tend accurately  to  the  whole  charge  :  al- 
though he  had  leifure  enough  to  remark 
what  nobody  elfe  faw ;  that  the  refpon- 
dent,  in  the  intervals  of  reading  his 
charge,  fometimes  feemed  to  indroducs 
extemporaneous  cbfervations,  by  way  of 
comment  on  what  he  read.  Still  he  has 
given  us,  with  great  confidence  and  no 
lefs  accuracy,  the  principal  points  of  the 
charge.  He  recollects  nothing  of  thefe 
expreffions.  Can  it  be  believed  that  they 
would  not  have  ftruck  him,  had  they  been 
ufed  ?  Mr.  Mafon  is  one  of  the  ftrongeft; 
adherents,  one  of  the  warmeft  and  mofc 
zealous  friends,  of  thofe  who  now  admin- 
ifter  the  government.  Indeed  he  is  one 
of  the  chief  props  of  the  prefent  admini- 
Oration;  united  with  it  in  intereft  princi- 
ciple  2nd  affection.  He  is,,  moreover,  fa 
accurate  in  his  obfervation,  and  fo  correct 
in  his  recollection,  about  what  relates  to 
the  refpondent^  as  to  be  able,  after  a  lapfc 
of  five  years,  to  repeat  a  cafual  and  jocu- 
lar conversation  -}  which  is  afualiy  tor^ou 
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ten  as  foon  as  it  paffes.  Can  it  then  be 
believed,  that  fo  outrageous  an  attack  on 
bis  friends,  by  this  judge,  and  in  fuch  a 
place,  could  have  efcaped  his  notice,  or 
been  effaced  from  his  memory  ? 

Next  Mr,  Smith,  editor  of  the  Nation- 
al Intelligercer,  than  whom  the  prefent 
adminillration  certainly  has  not  a  more 
jzealous  f'rif  nd.  He  is  indeed  remarkable, 
for  the  devotednt-fs  of  his.  attachment  to 
this  adminifiration,  his  lively  and  keen 
fenfibiluy  to  all  its  wrongs,  real  or  ima- 
ginary, and  his  vigilant  and  unwearied 
e«aj  in  its  defence.  He  if,  moreover,  re- 
markable ic.r  his  talent  of  flaring  in  writ- 
ing, whatever  he  has  heard  fpoken  qr 
read  ;  a  talent  into  the  careful  cultivation 
and  conllant  exercife  of  which,  he  is  led 
by  his  profeffion.  He  liflencd  alteTrtiveiy 
to  this  charge.  After  hearing  it,  he  fat 
down  in  his  chamber,  the  fame  evening, 
arid  committed  the  fubftance  of  it  to  writ- 
ing ;  for  the  exprefs  purpofe  of  pnbhfhing 
it  in  his  paper.  This  publication  he  has 
produced  and  attefted  ;  and  it  contains  no 
fu^h  exprefliens  about  the  prefent  admmi- 
ilntion,*  or  the  prefer.:  government,  as 
were  heard  by  Mr.  Montgomery.  Is  it 
uojfihle  to  believe,  that  had  fuch  expref- 
i'.ons  been  ufed,  they  would  not  have  been 
heard  by  Mr.  Smith;  or  that  if  he 
had  heard  them,  lie  would  have  omitted 
them  in  his  publication  ? 

Mr.  Stephen  too,  who  is  known  to  be 
jbrongiy  att  icbed  to  the  prefent  admini- 
firation, was  prefent  at  the  delivering  of 
this  charg'-,  attended  to  it,  but  heard  no 
fuch  exprtihons  a*  thofe  related  by  Mr. 
"ivi'intgomery.  A  multitude  of  other  wit- 
neifes,  who  flood  round  the  refpondent, 
while  he  delivered  the  charge,  who  were 
all  for  various  reafons  very  attentive  to  it, 
have  with  one  voice  declared  that  they 
heard  no  fucfo  expicflions,  Among  them 
is  thediiirict  judge,  who  fat  by  the  fide 
of  the  refpondent  ;  the  clerk  of  the  court, 
ivho  fat  next  to  him  but  o.ie,  and  who 
moreover  is  an  adherent  of  the  prefent  ad- 
miiiiltrat  on  ;  the  foreman  of  the  grand 
jury,  Who  flood  dbfe  to  tne  refpondent, 
and  to  whom  the  charge  was  particularly 
addrelled  ;  and  one  of  the  judges  of  this 
diftnet,  who  attended  that  court  as  a 
witnefs,  and  ftocd  very  near  to  the  re- 
fpondent, while  he  delivered  the  charge. 


The  others  are  gentlemen  of  the  bar,  files 
of  high  character,  who  have  delivered 
their  tefticiony  with  great  accuracy,  and 
aligned  with  candour  and  precifion  the 
reafons  of  their  belief.  And  all  thofe 
pcrfons  declare  moft  pofitively,  that  they 
heard  no  fuch  expreffions  as  have  been  re- 
lated by  Mr.  Montgomery,  about  the 
conduct  character  and  views  of  the  prefent 
adminifiration. 

Nay  more.  The  charge  was  read  from 
a  written  paper,  and  that  paper  is  produced 
in  court,  and  proved  by  the  perfon  who 
wrote  it,  from  a  rough  copy  lurnifhed  by 
the  refpondent.  Mr.  Mafon,  it  is  true, 
{tares  that  fome  ex'emporaneccs  comments 
appeared  to  him  to  be  made  by  the  refpon- 
dent, while  reading  from  a  written  paper  > 
3nd  the  inference  to  be  drawn  from  this,, 
I  prefume,  is,  that  thefe  expreffions  might 
have  formed  one  of  thefe  extemporaneous 
comments  ;  and,  therefore,  might  have  beea 
ufed,,  though  they  do  not  appear  in  the 
p  per.  But  Mr.  Mafon,  it  will  be  re- 
membered, though  very  correct  and  pofi- 
tive  in  (rating  the  fubftance,  does  not  pre- 
tend to  accuracy  in  the  particulars.  He  was 
too  much  interrupted  by  the  falutations  o£ 
his  friends,  who  preffed  through  the  crowd 
to  fpeak  to  him.  And  it  may  very  well 
have  happened  that  when,  alter  thefe  in- 
terruptions, he  turned  his  attention  again 
to  the  refpondent,  he  fometimes  found  him 
with  his  eyes  raifed  from  the  paper,  as 
thofe  cf  every  man  will  be  who  reads  his  ovrri 
compofition,  or  any  writing  with  which 
he  is  familiar.  This  might  have  led  him 
to  conclude,  that  the  refpondent  fometimes 
fpoke  extempore.  But  Mr.  Montgomery 
himfeif  lias  fcated  that  the  whole  charge 
was  read  from  a  paper  ;  and  the  fame  fact 
has  been  eftablifhed  by  the  teftimony  of 
nine  or  ten  witneffes,  among  whom  are  the 
diftrLft  judge,  and  the  clerk  of  the  court. 
Thofe  gentlemen  fat  near  to  the  refpon- 
dent, whili  he  delivered  the  charge.  One 
of  them  far  next  to  him,  and  the  other 
next  but  one.  They  were  both  attentive 
to  the  manner  in  which  the  charge  was 
delivered  ;  and  they  both  fay  that  it  ap. 
peared  to  them  to  be  entirely  read.  They 
both  fay  that  the  refpondent,  in  reading 
it,  occaficnally  raifed  his  eyesjrom  the  pa- 
per, at  the  ciol'e  of  a  fentence,  and  turned 
them  6ft  the  audience ;  but  not  icnger^ai  aajr 
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«ne  time,  than  is  ufual  with  a  perfon  read- 
ing. Ir.  this  the  o  her  witneffes  folly  con- 
cur. They  all  Mood  round  the  refpon- 
dent, had  their  eyes  fixed  upon  him  du. 
ring  the  whole  time,  and  were  particularly 
attentive  to  the  manner  as  well  as  the 
matter  of  the  charge. 

Mr.  Montgomery,  indeed,  after  he  had 
heard  the  teftimony  of  Mr.  Mafon,  ex- 
plained hirhfelf  on  this  fabjecl.  fie  faid 
at  firft,  that  the  whole  charge  appeared  to 
hftn  to  be  read  from  a  written  paper.  But 
after  he  heard  Mr.  Mafd'ri  ftate  that  the 
refponder.'-,  in  delivering  the  charge, 
fometimes  appeared  to  leave  the  paper, 
and  introduce  extemporaneous  matter,  he 
was  called  again  ;  and  he  then  informed 
us,  that  his  eyes  were  not  conftantly  di- 
rected towards  the  refpondent,  but  were 
cccaficnally  turned  on  the  bye-fianders  j 
whofe  eyes  he  obferved  to  be  directed  to 
him,  as  the  known  author  of  the  meafures 
reprobated  in  the  charge.  From  this  he 
inferred,  very  properly,  that  the  refpo'n* 
dent  might  have  fpdken  extempore,  fiom 
ti.:<:  .o  time,  without  his  obferv.ng  the 
fact.*  This  explanation  certainly  removes 
the  contradiction,  which  at  firit  appeared 
between  *\lr.  Mafon  and  Mr.  Mont?o. 
jnery  ;  and  weakens  materially  the  testi- 
mony of  the  latter  gentleman,  as  to  the 
fact  now  in  queftion^  But  it  has  no  fuch 
effect  on  the  teftimony  of  the  other 
witneffes,  tyhpfe  attention  was  not  called 
oif,  like  (hat  of  Mr.  Montgomery  ;  who 
had  their  eyes  upon  the  refpnnden'.  during 
"the  whole  time;  and  who  firmly  believe 
that  every  wor>)  w.h>ch  he  delivered,  was 
read  from  the  paper.  This  tact,  then,  I 
coniider  as  completely  eftablifhed.  The 
paper  has  been  proved,  and  is  in  evidence 
before  the  con-t.  A  true  copv  ot  it  will 
be  found  among  the  exhibits  fi  ed  with  the 
anfwer,  No.  8.  On  examination  it  will 
be  found  to  contain  no  fuch  expreffians,  as 
pre  attributed  to  the  refpondent  by  Mr. 
Montgomery, 


The  teftimony  o?  Mr.  Montgomery  on 
this  point,  thus  liable  to  fulpicion  in  it- 
felf,  on  account  of  the  ftate  of  irritation  in 
which  he  faw  thf  tranfaclion  ;  thus  con- 
tradicted by  his  own  written  ftateroenr, 
bv  the  teftimony  of  fo  many  witneP.es,  and 
by  the  written  charge  j  n  not  entitled  to 
belief,  but  mult  be  laid  wholly  out  of  ths 
c^fe.  I  do  not  charge  him  with  wilfully 
miftatmg  the  fact ;  but  that  he  has  utterly* 
miltaken  it,  cannot  be  doubted. 

There  is  another  point  on  which  forr.» 
contrariety  appears  in  the  teftimony.-— 
Some  of  the  witneffes  have  fuppofed  that 
the  refpondent  concluded  the  charge,  with 
a  direct  recommendation  to  the  jury,  to 
ufe  their  endeavors,  on  their  return  home, 
towards  preventing  the  final  paffage  of  the 
act  of  affembly  of  Maryland,  for  aboliihing 
the  fuprcme  courts  ;  by  procuring  the 
ejection  in  'heir  feveral  counties,  ot  fuch 
perfons  as  would  vote  againft  that  mea- 
sure. Others  are  under  the  imprefnon, 
that  no  fuch  recommendation  was  ex- 
prefsly  made  ;  but  w^s  merely  to  be  in* 
ferred  from  the  general  tenor  of  the  charge. 
That  fuch  a  oirference  of  opinion  fhouid 
take  place,  is  by  no  means  furprizing  ; 
but  the  difference  is  immaterial.  Th- 
object  of  the  charge  undoubtedly  was,  to 
diffuade  the  people  of  Maryland  from  a. 
dop  ing  the  meafure  in  queition  ;  and  to 
imprefs  on  the  grand  jury  and  the  audi- 
ence, the  neceffity  of  exerting  themfelves 
againft  it,  at  the  election  which  was  then 
approaching,  and  was  to  decide  its  fate. — • 
It  this  recommendation  was  not  exprcfaly 
given,  it  was  plainly  implied.  Such  was 
the  intention  of  the  refpondent  ;  and  his 
defence  refts  on  the  correctnefs  of  this  in- 
tention ;  on  his  right,  according  to  the 
long  eftablifhed  cuitom  of  this  country, 
to  purfue  the  object  in  this  way. 

Let  the  charge,  Mr.  Prefident,  be  care- 
fully examined  ;  and  it  will  be  found  la 
have  no  object  in  view,  but  to  convince 


*  We  are  authorized  to  state  that  the  testimony  of  Mr.  Montgomery ,  in  this  part  of  it, 
has  not  bee'i  cot  redly  repreened  by  the  short. hand  writer.  What  he  said  is  correiliy 
stated,  but  not  in  the  order  in  which  it  was  faid.  In  the  report  it  appears  as  if  all  that  Mr. 
Montgomery  said  on  this  subject,  had  been  said  at  the  feme  time.  But  that  is  not  the  fail. 
He  stated  at  first  that  the  charge  appeared  to  be  read;  and  the  part  which  immediately  foL 
lows  this,  in  the  repori,  was  given  in  evidence  after  Mr.  Mafon  had  be.'ti  examined.—- 
5  his  fad :,  we  are  i?iformed,  attracled  much  citation  at  the  li.vf]  <iud  will  be  a'.itited  by  all 
mhi  attended  particularly  is  ihc  testimony.  t 
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ihc  pe©P'«  of  Maryland,  by  arguments 
drawn  from  reafon  and  experience,  of  the 
danger  of  adopting  a  change  in  their  ftate 
eonftitution,  which  had  been  fubmitted  {o 
their  confideration,  and  tie  object  of  which 
was  to  abolish  all  their  fupremc  courts  of 
law  ;  to  introduce  a  fyftem  entirely  new 
and  untried  ;  and  above  all  to  deftroy  the 
independent  tenure  of  judicial  office,  fe. 
cured  to  them  by  their  exifting  conilitu- 
tion,  and  to  leave  the  judges  dependent  on 
the  executive  for  their  continuance  in  of- 
fice, and  on  the  legiilature  for  their  fup. 
port.  The  refpondent,  who  had  contri- 
buted largely  to  the  formation  and  eftabj 
lifhment  of  the  ttate  conititution,  was 
greatlv  alarmed  at  thefc  changes.  He 
oonfidered  'hem  as  of  the  moit  deftruclive 
tendency,  to  the  liberty  and  happinefs  of 
the  ftate  to  which  he  belonged  ;  and  he 
jefolved  to  take  this  opportunity,  of  warn- 
ing his  fel  ow  citizens  againft  them.  Th's 
is  the  whole  fcope  of  bis  addrefs  to  the 
grand  jury  :  to  Pnew  the  importance  of  an 
independent  judiciary,  the  dangerous  ten. 
dency  of  fome  changes  already  made",  and 
the  mifchiefs  which  would  refult  from  tak- 
ing this  additional  ftep,  in  the  career  of  in- 
novation. He  did,  indeed,  advert  to  the 
aft  of  congrefs  for  repealing  the  circuit 
court  law,  and  remarked  that  it  had  (haken 
to  its  foundation  the  independence  of  the 
federal  judiciary  ;  but  the  manifeft  and 
fole  object  of  this  was  to  thew,  that  the 
fpirit  of  innovation  had  gone  forth,  and 
Ought  to  be  carefully  watched;  that  the 
pubiic  refpect  tor  great  constitutional  prin- 
ciples, had  begun  to  he  weakened  ;  and  that 
by  how  much  th<?  fecurity  which  might 
have  been  derived,  from  an  independent 
federal  jidiciaiy,  had  been  diminifhed,  by 
{o  much  the  more  vigilantly  it  behoved  us 
to  guard  our  ftate  infthutions.  No  other 
object  can  be  difcovered  in  the  charge,  or 
inferred  from  its  general  teior,  or  from 
the  language  in  which  it  is  exprefled  ;  nei- 
ther is  there  any  evidence,  which  has  the 
molt  remote  tendency  to  mew,  that  he 
had  any  o  her  object  in  view. 

And  was  not  this  an  objefl  which  a  ci- 
tizen of  this  country  might  'awfully  pur- 
sue? Is  it  not  lawful  for  an  aged  patriot 
of  the  revolution,  to  warn  his  fellow-citi- 
aens  of  dangers,  by  which  he  fuppofes  their 
liberties  and  iiappinefe  to  be  threatened  ? 


»» 


Or  will  it  be  contended  that  a  citizen  It 
deprived  of  thefe  rights,  becaufe  he  is  a 
judge  ?  That  his  office  takes  from  him  the 
liberty  offpeech,  which  belongs  to  every 
citizen,  and  is  juilly  confidered  as  one  of 
our  rooft  invaluable  privileges  ?  I  truft  not. 
And  if  there  could  be  any  doubt  on  this 
point,  I  would  remove  it  by  refcring  to  a 
recent  inftance,  of  two  judges  of  the  fu- 
preme  court  of  Maryland,  who  in  a  lata 
political  conteft,  entered  the  lifts  as  chain, 
pions  for  trie  rival  candidates,  and  travel- 
led over  a  whole  county,  making  political 
fpeeches  in  oppofition  to  each  other.  Yet 
thefe  gentlemen  juftly  poffefs  the  confi- 
dence and  refpect  of  the  public  ;  their  con. 
duel  in  this  inftance  has  never  been  confi- 
dered as  a  violation  of  duty  ;  and  he  who 
cfpoufed  the  interefts  of  the  fuccefsful  can- 
didate, has  been  far  from  receiving  any 
marks  of  difpleafure,  from  the  government 
of  this  country. 

If  therefore  a  judge  retain  this  right, 
riotvyithftanding  his  official  character  ;  if 
it  ftill  be  lawful  for  him  to  exprefs  his  o- 
pinion  of  public  meafures,  to  oppofe  by  ar- 
gument fuch  as  are  ftill  pending,  and  to 
exert  himfelf  for  obtaining  the  repeal,  by 
constitutional  means,  of  fuch  as  have  been 
adopted  ;  I  aft:  what  law  forbids  him,  tQ 
exercife  thefe  rights  by  a  charge  from  the 
bench  ?  In  what  part  of  our  laws  or  con- 
ftitution  is  it  written,  that  a  judge  (hall 
not  fpeak  on  politicks  to  a  grand  jury  ?  — 
Shall  not  advance,  in  a  charge  from  the 
bench,  thefe  arguments  againft  a  public 
meafure,  which  it  muft  be  admitted  that 
he  might  properly  employ,on  any  other  oc- 
cafion  ?  Such  conduit  may,  perhaps,  be  ill- 
judged  indifcreet  or  ill-timed.  I  am  rea- 
dy to  admit  that  it  is  fo  :  for  I  am  one  of 
thofe  who  have  always  thought,  that  poli- 
tical fubjects  ought  never  to  be  mentioned 
in  courts  of  juifice.  But  is  it  contrary  to 
law  ?  Admitting  it  to  be  indecorous  and 
improper,  which  I  do  not  admit,  is  every 
breach  of  decorum  and  propriety  a  crime  ? 
The  rules  of  decorum  and  propriety  forbid 
us,  to  ring  a  fong  on  the  floor  of  congrefs, or 
to  whittle  in  a  church.  Thefe  would  be 
ads  of  very  great  indecorum,  but  I  know 
of  no  law  by  which  they  could  be  punifhed 
as  crimes. 

Will  they  who  contend  that  it  is  con- 
trary to  law,  for  a  judge  to  fpeak  of  poli- 
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tics  to  a  grand  jury,  be  pleafed  to  point  to 
the  law  of  the  land  which  forbids  it  ?  They 
cannot  do  fo.  There  is  no  fuch  law. — 
Neither  is  there  any  conftitution.1  provi- 
fion  or  principle,  or  any  cuftom  of  this 
country,  which  condemns  this  practice. 

And  will  this  honorable  body,  fitting 
not  in  a  legiflative  but  a  judicial  capacity, 
be  called  on  to  make  a  law  ;  and  to  make 
it  for  a  particular  cafe,  which  has  already 
occurred?  What,  fir,  is  the  g\at dirtinc- 
tion  between  legislative  and  j  idictal  func- 
tions ?  Is  it  not  that  the  form  -r  is  to  make 
the  law,  for  future  cafes ;  and  that  the  tat- 
ter is  to  declare  it,  as  fo  cafes  which  have 
already  happened  ?  Is  it  not  one  of  the 
Fundamental  principles  of  our  conftitution, 
and  an  effential  ingredient  of  free  govern- 
ment, that  the  legiflative  and  judicial 
powers  (hall  be  kept  diitinft  and  feperate  ? 
That  the  power  of  making  the  general 
law,  for  future  cafes,  fliall  never  be  blend- 
«d  in  the  fame  hands*  with  that  of  declar- 
ing and  applying  it  to  particular  and  pre- 
fent  cafes  ?  Does  not  the  union  of  thefe 
two  powers  in  the  fame  bands,  conftitute 
the  worft  of  defpotifms  ?  What,  fir,  is 
the  peculiar  and  diftinguifhing  characterif- 
tic  of  defpotifm  ?  It  confifts  in  this,  fir  ; 
that  a  man  may  be  punifhed  for  an  aft, 
which  when  he  did  it  was  not  forbidden 
by  law.  While,  on  the  other  hand,  it  is 
the  efienc*  of  freedom,  that  no  wet  can  be 
treated  as  a  crime,  cnlefs  there  were  a  pre. 
cife  law  forbidding  it,  at  the  time  when  it 
was  done* 

It  is  this  line  which  feparates  liberty 
from  flavery  :  And  if  the  refpondent  be 
condemned  to  punifhment  for  an  ad,  which 
far  from  being  forbidden  by  any  law  of 
the  land,  is  fanctioned  by  the  cuftom  of 
this  country  for  more  than  twenty  years 
paft,  then  have  we  the  form  of  free  govern- 
ment, but  the  fubftance  of  defpotifm. 

Let  gentlemen,  before  they  eftablifti  thi3 
principle,  recoiled  that  it  is  a  two  edged 
fword.  Let  them  remember,  that  power 
mud  often  change  hands  in  popular  go- 
vernments ;  and  that  after  every  ftruggle, 
the  victorious  party  comes  into  power,  with 
refentments  to  gratify,  by  the  deftruction 
•f  their  vanquished  oppoients  ;  with  a 
thirft  of  vengeance,  to  be  flaked  in  their 
fclood.    Let  tktia  resBcrabsr  that  rjriacU 


pies  and  precedents,  by  which  anions  ixs» 
nccent  when  they  were  done  may  be  con- 
verted into  crimes,  are  the  mod  conveni- 
ent and  effectual  inftruments  of  revenue 
and  destruction,  with  which  a  victorious 
party  can  be  furnifhed.  Let  them  bewar* 
how  they  give  their  fanction  to  principles, 
which  may  fcon  be  turned  againft  them- 
fclves  ;  how  they  forge  bolts  which  ma/ 
ibon  be  hurled  on  their  own  heads.  In  a 
popular  government,  where  power  is  fo> 
fluctuating,  where  constitutional  principle* 
arc  thereto  e  fo  important,  for  the  protect 
tion  of  the  weaker  party  againft  the  vio- 
lence of  the  ftronger,  it  above  all  things 
behoves  the  party  actually  in  power,  to 
adhere  to  the  principles  of  juftice  and  law  ; 
left  by  departing  from  them,  they  furnifit 
at  once  the  provocation  and  the  weapons, 
for  their  own  deftruction. 

I  have  ftated,  Tvlr.  President,  that  the? 
practice  of  introducing  political  matter 
into  charges  to  grand  juries,  has  beeat 
fanctioned  by  the  cuftom  of  this  country* 
from  the  beginning  of  the  revolution  to 
this  day.  Need  I  advance  any  other  proof 
of  the  fact,  than  its  general  notoriety  ? 
Need  I  refer  to  the  charge  delivered  i* 
South-Carolina,  in  1796,  by  William  Hen- 
ry Drayon,  for  which  he  has  been  fo> 
much  admired  and  applauded  ?  Need  I 
fefer  to  the  recommendation  of  the  execu- 
tive council  of  Pennfylvania,  at  a  period! 
fomething  later,  in  which  that  body,  wklr. 
John  Dickinfon  at  its  bead,  enjoins  it  o» 
the  judges,  to  avail  themfelves  of  their 
charges  to  the  grand  juries  on  their  cir- 
cuits, for  difieminating  correct  political 
information  and  principles,  among  the 
people  ?  Shall  I  refer  to  the  cafe  of  judge 
Addifon  in  Pennfylvania,  who  has  deliver- 
ed many  political  charges  ;  2nd  againft 
whom,  when  he  was  lately  impeached, 
thof-  charges  made  no  par:  of  the  accufa- 
tion  ?  Shall  I  refer  again  to  the  charge  of 
judge  Iredell,  delivered  to  the  grand  jury 
which  found  the  firft  indictment  againt?: 
John  Fries,  and  containing  a  variety  of 
political  matter  ?  It  is  unr.eceffary  to  di- 
late on  thefe  inftances.  They  have  beea 
given  in  evidence,  and  are  frefh  in  thz 
memory  of  this  honorable  court.  The 
recollection  of  the  honorable  members 
muft  furnifa  them  with  many  others  eqt>aii<f 
ftriliing. 
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Afrd  ycf  have  the  author*  of  none  of 
thefe  political  charges  been  cenfured.  No 
mark  of  public  or  private  difapprobation 
has  been  fixed  on  their  conduct.  No  le- 
giflative  a£t  has  forbidden  this  practice. 
From  the  time  of  judge  Drayton  to  the 
time  of  judge  Chafe,  it  has  been  confidered 
as  innocent.  It  remained  for  the  y  ar 
j  803,  after  a  lapfe  of-*tvventy-feven  years, 
to  djfeover  its  triminality.  But  this  ho- 
norable  body  will  not  To  determine.  It 
will  not  forget  the  diftinftion,  between 
its  judicial  and  its  legiflative  character. 
In  its  judicial  character  it  will  declare  that 
an  aft,  however  improper  in  itfelf  or  dan- 
gerous in  its  tendency,  fhall  not,  if  for. 
bidden  by  no  law,  be  punifhed  as  a  Crime  j 
that  the  prevalence  of  this  cuftom  for 
twenty -feven  years,  the  countenance  which 
it  received  from  fome  governmental  au- 
thorities, and  the  acquicfcnce  of  all,  are 
"fufiicient  evidence  of  its  legality  j  and 
that  the  criminal  intent  wh  ch  conftiiutes 
an  elTemial  ingredient  of  the  offence,  in 
this  as  in  every  other  cafe,  and  of  which 
no  direft  proof  is  now  adduced,  can  never 
be  inferred  from  the  aft  itfelf,  when  done 
in  compliance  with  a  cuftom  fo  long  ef- 
tablifhed,  .-;nd  fo  highly  fanfticned.  But 
if  the  members  of  this  tribunal  fhouid  be 
individually  of  opinion, that  this  cuftom  is 
dangerous  or  improper,  they  will,  after 
pronouncing  a  fentence  of  acquittal  in  this 
cafe,  tefume  their  legiflative  character, 
and  pafs  a  law  to  reftrain  the  praftice  in 
iuture.  Thus  will  the  mifchief  be  pre- 
venied  on  one  hand,  and  the  principles  of 
liberty  and  juftice  refpefted  on  the  other. 

This  charge,  therefore,  fails  like  the 
reft  ;  and  what  remains  of  the  accufation  ? 
It  has  dwindled  into  nothing.  It  has 
been  fcntteied  by  the  rays  of  truth,  like 
the  mifts  of  the  morning,  before  the  ef- 
fulgence of  the  rifing  fun.  Touched  by 
the  fpear  of  inveftigation,  it  has  loft  its 
gigantic  and  terryfying  form,  and  has 
Ihrunk  into  a  toad.  Every  part  of  our 
honorable  client's  conduct  has  been  fur- 
veyed.  All  his  motives  have  been  fe- 
veTely  fcrutinized  :  all  his  aft  ons  have 
been  brought  to  the  teft  of  law  and  the 
conftitution  :  his  words,  and  even  his  jo- 


cular converfations,  have  beer,  paffed  >a 
ftnet  review  :  and  the  ingenuity  and  in- 
duftrv  of  the  honorable  managers,  have 
been  unable  to  deteft  one  illegal  act,  one 
proof  it  one  fair  prefumption  of  improper 
motive* 

Perceiving  perhaps  by  anticipation,  this 
defpeate  iituation  of  his  cafe,  the  honor- 
able gentleman  who  opened  the  profecu- 
tiun,  lias  devifed  another  expedient,  to  ef- 
cape  from  anticipated  defeat,  and  toer.fure 
that  conviction  on  which  he  fcems  to  have 
fer  his  heart.  He  has  told  ust  and  no 
doubt  will  hereafter  infill,  that  in  order  to 
torm  a  true  judgment  en  the  refpondtnt's 
conduct,  1  he  whole  of  it  muft  be  embraced 
in  one  view  ;  and  all  ihe  particulars  re- 
garded as  p^;ts  of  one  whole.  This 
means,  if  it  means  any  thing,  that  al- 
though n>.'  fingle  a{i  alledged  in  the  ar- 
tic  cs,  fhouid  beconfidered  as  all  impeach- 
able .'fleiv  e,  and  a  fuffi>  ient  ground  of  ion. 
vktion,  yet  all  the  acts  taken  together/ 
may  cpntVitute  fui  h  an  offence.  That  is, 
in  oifier  Words*  that  many  nothings  may 
makr  lomething  :  that  many  noughts  may 
make  a  unit  :  that  many  innocent  afts  may 
make  a  crime.  What  is  this  but  recurring, 
in  another  form,  to  the  abfurd  and  men- 
ftrous  doctrine,  that  judges  may  be  remo- 
ved on  impeachment,  for  re. fens  of  expe- 
diency, withoui  the  proof  of  any  fpecific 
offence  ?  No  fir,  this  hft  fubterfuge  will 
not  avail  thfe  profechtors.  This  honor- 
able court,  adhering  to  the  principles  of 
the  conftitution,  the  pofitive  rules  of  law, 
and  the  pi  in  dictates  of  juftice  and  com- 
mon fenfe,  will  require,  heiore  it  con- 
victs, the  clear  proof  of  a  criminal  imenr, 
manitelted  and  carried  into  effect,  by  fome 
act  done  in  vio  a  (ion  or  the  1  ws.  Under 
the  fh-cid  of  this  ge.t  ptinciple,  our  ho- 
norable client  ftands  fecure*  In  iuli  con- 
fidence that  you  Mr.  Prefident  and  the 
members  o:  thifc  I  ©nor  ble  court,  will  be 
guided  by  it ;  1  chearfully  fubmit  his  cats 
to  you.  And  when  you  retire  to  deli- 
berate on  it,  remember  that  pofterity  will 
fit  in  judgment  on  your  conduct  ;  tha  her 
deciiion  wbl  be  pronounced  on  the  tefti- 
mony  of  impartia  hiftory  ;  and  that  from 
her  awtui  fentence  there  lies  no  appeal. 
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Tuesday,  February  26tr,  1305. 

The  court  being-  called  as  usual,  Mr. 
Nicholson  rose  and  said  : — 

Mr.  President, 

The  house  of  representatives  having 
impeached  Samuel  Chase,  one  of  the 
associate  justices  of  the  supreme  court 
of  the  United  States,  for  high  crimes 
and  misdemeanors,  and  evidence  having 
been  adduced  both  against  and  in  favor  of 
the  accused,  and  counsel  having  been 
heard  in  his  defence,  it  becomes  my  duty 
as  one  of  the  managers  to  reply.  To  me 
this  duty  is  an  unpleasant  one.  Under  all 
circumstances  the  office  of  a  pubiic  pro- 
secutor is  painful,  but  more  t specially  so 
%vhen  the  object  of  the  prosecution  is 
covered  with  age  and  infirmity.  I  speak 
the  sentiments  of  the  house  of  represen- 
tatives when  I  say  that  this  impeachment 
would  never  have  been  instituted,  if  they 
had  not  believed,  that  the  offences  com- 
mitted by  the  respondent  were  of  such  a 
nature  that  the  best  interests  of  the  country 
required  that  the  offender  should  be 
punished.  But  the  happiness  of  society 
materially  depends  upon  the  free  adminis- 
tration of  justice  which  the  respondent  is 
charged  with  perverting.  We  may  make 
laws  for  the  benefit  of  our  country,  but 
■  will  be  of  little  avail  if  the  tribunals 
of  justice  are  not  faithful  in  the  discharge 
of  their  duty.  If  our  laws  are  not  faith- 
fully and  impartially  administered  ;  if 
justice  is  to  suffer  her  pure  garment  to  be 
stained  by  political  venom,  we  may 
boast  of  having  the  shadow  of  freedom, 
but  we  have  lost  the  substance.  In  this 
point  of  view  "I  admit  the  case  to  be  an 
important  one,  fu'dy  as  important  as  the 
counsel  for  the  respondent  have  contended 
that  it  is.  Eut  I  trust  that  this  honora- 
ble court  will  not  suffer  themselves  to  be 
influenced  by  that  kind  of  appeal  {which 
has  been  made  by  the  counsel.  I  trust 
that  the  frequent  observations  that  poste- 
rity will  judge  of  the  sentence  to  be  pro- 
nounced on  judge  Chase,  will  have  no 
influence  in  the  decision.  To  secure  the 
approbation  of  posterity  is  an  honorable 
feeling,  but  to  secure  it  we  must  pursue 
the  dictates  of  our  own  consciences.  It 
is  true  that  our  fellow-citizens  are  looking 
with  an  anxious  solicitude  to  the  decision 
of  this  cause,   and  as  the  counsel  have 


said  a  condemnation  will  not  be  a  proof 
cf  the  guilt  of  the  judge  ;  and  I  thank 
God  that  an  acquittal  will  not  establish 
his  innocence.  If,  sir,  it  shall  ever  be 
the  fortune  of  my  humble  name  to  be 
handed  down  to  posterity,  I  shall  not  fear 
their  sentence  on  my  vote  upon  impeach- 
ing the  respondent,  and  my  acting  as  one 
of  the  managers  in  support  of  the  im- 
peachment. No,  sir,  it  will  be  my  boast, 
and  I  trust  that  no  member  of  this  court 
will  be  afraid  to  submit  his  vote  to  poste- 
rity. If  the  judge  is  guilty,  posterity 
will  heap  on  him  the  odium  which  he  will 
oo  justly  merit,  if  innocent  let  the  odium 
fall  on  his  accusers.  The  facts  submitted 
to  this  court  will  be  presented  by  the 
faithful  historian  to  posterity  and  upon 
them  wi-11  their  judgment  be  formed  and 
not  upon  the  sentence  here.  Sidney  and 
Russel  bled  on  the  scaffold,  but  ample 
justice  has  been  done  to  their  memories, 
and  their  suffering  an  ignominious  death, 
has  not  been  deemed  a  proof  of  their 
guilt,  nor  because  Scroggs  and  Jeffries 
escaped  the  punishment  due  to  their 
crimes,  have  posterity  failed  to  execrate 
their  characters.  The  gentleman  who 
first  spoke  in  defence  of  the  respondent 
(Mr.  Hopkinson)  gave  another  example 
of  the  little  respect  w hich  the  world  pays 
to  the  verdict  of  a  court  when  it  annears 
to  be  erroneous.  He  mentioned  the  case 
of  Warren  Hastings  who  was  acquitted. 
But  although  he  was  acquitted  has  his 
innocence  been  established  ?  No,  sir,  his 
acquittal  has  fixed  a  foul  stigma  upon  the 
English  character,  and  it  has  been  said 
that  the  plunder  of  empires  was  the  best 
proofs  of  his  innocence,  for  by  that  he 
was  acquitted.  I  trust  that  this  court 
will  not  have  their  sympathies  or  fears 
excited  by  being  told  of  the  frosty  head 
cf  the  respondent,  and  that  posterity  will 
judge  of  the  sentence.  I  ask  what  sym- 
pathies we  have  endeavored  to  enlist 
against  the  respondent  as  Ave  were  charged 
by  the  gentleman  who  spoke  yesterday 
(Mr.  Harper.)  What  could  induce  that 
gentleman  to  say  so,  I  am  at  a  loss  to  de- 
termine. We  have  endeavored  to  excite 
no  sympathies,  we  have  not  addressed  our 
arguments  to  the  feelings  of  the  court, 
we  come  here  in  the  name  of  the  house 
of  representatives  to  demand  justice,  and 
we  have  made  no  exertion  to  gain  the  feel- 
ings of  the  world  and  posterity.  If  any 
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syfnpatl  y  Is  to  be  excited  in  the  minds  of 
the  members  of  the  Court,  it  ought  to  be 
fc  tl  eir  own  families,  on  •  ccount  of  the 
effect  which  their  verdict  may  have  en 
their  children.  Cur  fathers  have  handed 
down  a  to  us,  and  we  demand 

tice  on  the  respondent  that   we  may 
hand  it  down  to  our  posterity.     We  were 
sterday,'  that  when  the  ground 
on  which  we  stood  had  shrunk  from  us 
eachra,  r.t  could  not  be  sup- 
ported by  the  evidence,  that  we  resorted 
tp  the  forlorn  hope  that  an  impeachment 
opt  a  criminal  prosecution  but  a  mere 
inquest  of  office. 

I  did  not  hear  any  such  remarks  fall 
from  any  of  the  manager:,.     If  they  were 
made  I  disclaim  them,  and  think  I  can 
answer  for  my  brother  manager:.     This 
is  a  criminal  prosecution,  and  we  mean 
to  support  it  as  sue!1.-,  and  if  no  criminal 
act  has  been  committed  by  the  respondent 
we  do  not  ask  his  co  viction.     The  learn- 
ed a  -al  of  Maryland,  might 
-  saved  himself  the  trouble  of  attempt- 
ing to  prove  that  every   citizen   of  the 
United  States  is  not  liable  to  impeach- 
ment  beci  :■  :    we  readily   concede  that 
t.     But  we  mean  to  contend  that  in 
oroer  to  sustain  mi    -       hment,  it  is  net 
ry  that  the  offence  should  be  an 
fie  one.     And  I  trust  I  shall  be 
■port  that  position.     Tl    ... 
i         F  the  pi  ;rounds  of  defence 
made  by  the  respondent's  counsel.     And 
pi  order  to  shewthat  i;  cannot  be  sustained 
i  need  tal         -  -  th  r  co   -   e  than   that 
ued  by   them.     I   might  refer  to  a 
number  of  authorities  Where  persons  have 
been    impeached,    without   any    char* 
being  made  of  their  having   violated  any 
law,  but  I  cord 

this  que    ion  don, 

and  that  it  should  be  e\  pounded  without 
any  reference  to  Eni  authorities.  I 
see  no  other  reason  for  our  i  ;  to 

them,  tl  k  the  same 

lang  In  the  first  section  of   the 

third   article   of   the   con  >n,    it  is 

declared  '•  that  the  judges  both  cf  the 
supreme  and   i  (•  courts  shall  hold 

their' offices  durin  •-  1  behavior."  I 
contend  that  if  the  constituti  i  ad  not 
afterwards  .    d  that  "  all  civil  officers 

mierht  be  i  hed  and  removed  from 

office,"  that  under  tl  is  section  a  judge 
might  he  removed  for  misbehavior  in 
In  ail  the  authorities  misbehavior 
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in  c  .....  is  defined  to  be  a  breach  Gf  duty. 
A  misdemeanor  in  office  is  therefore 
nothing  n  ere  nor  less  than  an  improper 
discharge  of  the  duties  of  the  office,  or 
the  omission  to  do  an  act  which  the  officer 
is  I  bund  to  do.  In  the  fourth  section  of 
the  second  article  of  the  constitution  it  is 
declared,  that  u  the  president,  vice-presi- 
dent and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on 
impeachment  for  and  conviction  cf  trea- 
son, bribery  or  other  high  crimes 
misdemeanors/'      Upon   this    section   I 

an  to  ground  my  argument  that  an 
officer  is  liable  to  impeachment  in  many 
instances  where  the  offence  is  net  indict- 
able. Treason*  which  is  particularized 
in  the  section  which  I  have  just  read,  is 
certainly  an  indictable  offence.  Bribery- 
is  also  an  indictable  offence  in  a  judge, 
but  suppose  the  president  should  receive 
a  bribe,  where  is  he  to  be  indicted  for  it  ? 
We  have  no  court  c  f  ordinary  jurisdictioH 
that  can  'eahe  cognizance  cf  the  offence. 
Suppose  the  president  were  to  attempt  to 
influence  the  votes  of  the  members  of 
congress  upon  a  particular  question,  and 
should  promise  them  offices,  surely  no 
gentleman  will  contend  that  he  is  not 
liable  to  an  impeachment  for  such   an 

nee,  and  yet  he  cannot  be  indicted  for 
it.  If  one  of  the  secretaries  were  to  re- 
ceive a  bribe  from  a  foreign  government 
no  court  of  ordinary  jurisdiction  could 
take  cognizance  cf  it,  and  yet  he  might 
be  impeached.  The  gentleman  who 
closed  the  defence  (Mr.  Harper)  admitted 
that  the  ground  taken  by  his  colleague 
(Mr.  Hopkinson)  that  it  must  be  an  in- 

table  to  render  it  an  impeachable  of- 
fence, could  not  be  supported  ;  but  he 
took  another  ground  ti  at  the  offence 
must  be  a  .dnst  some  known  law.  This 
ground  I  also  believe  to  be  erroneous. 
A  judge  may  cause  a  trial  to  be  by  eleven 
jurors  ;  this  would  be  a  gross  misbe 
»r  in  office,  and  an  impeachable  of- 
fence ;  because  it  would  tend  to  subvert 
the  right  of  a  trial  by  jury,  and  yet  it 
would  not  be  an  indictable  offence,  nor 
do  I  know  of  any  known  law  which 
it  would  contravene.  No  law  exists  to 
pre  rent  the  president  from  exercising  his 
influence  with  members  of  congress,  nor 
the  judges  from  delivering  political 
charges,  but  I  conceive  them  both  to  be 
impeachable  offences. 

The   gentleman  who  opened  the  de- 
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fence  observed  that  no  lawyer  would  use 
the    word    "  misdemeanor,"    unless   as 
applicable   to  an  offence  against  law.     I 
wish  to  know  against  what  law  the  gen- 
tleman meant.     Does  it  mean  an  Gffence 
against  the  common  law,  the   statutes  of 
England,    the    statutes   of   the    United 
States  or  the  laws  of  the  different  states? 
If  I  were  addressing  a  court  of  my  o    n 
stat_:  upon  the  subject  of  a  misdemean- 
or, I  should  speak  of  an  offence  against 
some   laws   of   the   state.     If   Leiore  a 
ustrate,  I  should  sp^ak  of    such    of- 
fences  as   he  had  a  right  to  punish,  and 
here,   as  a  manager,  I  speak  of  misde- 
meanors in  office,  and  I  have  shewn  that 
a  number  may  be  committed  for  which 
the  offender  can  not  be  indieted.     If  the 
objection  of  the  counsel  means  any  thing, 
it   is   that   no  officer  can  be  impeached 
unless  the  offence  be  of  such  a  nature  as 
would  make  him  indictable  in  the  courts 
of  the  United  States.     One  of  the  coun- 
sel  contended   that  to  :i  an  offence 
impeachable  it  must  be  indictable,   and 
another   says 'there  must  be  some  viola- 
tion of  a  positive  law.     And  has  referred 
us  to  the  state  and  common  laws.     They 
have  admitted  that  no  habitual  drunken- 
ness and  profane  swea  :  e  bench 
would  render  a   iudere  liable  to  impeach- 
ment,  but  have  contended  that  those  are 
indictable  offences.     I  do  not  think  they 
are   so   in   t..b   country,    except   under 
some   of    the    state    laws,      They    are 
punishable  in  England  in  the  ecclesiasti- 
cal courts  and  are  only  punishable  in  the 
temporal  courts  under  a  statute  of  James 
the  first  which  was  never  in  force  in  this 
country.     The  attorney  general  of  Mary- 
land observed,  that  there^were  offences 
for  which  a  judere  would  be  impeachable 
although  not  dorjf  in  his  judicial  capacity, 
to   >.  it,  such   as  were   of  so   heinous  a 
nature  as  to  require  an  infamous  punish- 
ment.    Let  us  examine  this  argument. 
In  Maryland,  if   a  man   gets  drunk  or 
swears  he   may  be  fined   and  upon  hi-s 
refusal  to  pay  the  fine,  the  magistrate  may 
order  him  to  be  whipped,  cr  put  him  in  the 
pillory.    Here  then  would  be  an  infamous 
punishment,   and  a   judge  in  Maryland, 
according  to  the  argument  would  be  ii  hie 
to  an   impeachment  ;  while  in  Virginia, 
perhaps  the  punishment  may  not  be  in- 
famous   and   the    judge   would   escape. 
Under  a  system  of  laws  once  established 
in  Connecticut  called  the  blue   laws,   a 


judge  might  be  publicly  whipped  for  sa- 
luting hi.,  wife  on  the  Sabbath-day, 
in  Maryland  no  such  laws  existed,  there- 
fore v.hat  would  be  dec 
ble  offence  in  one  state  would  not  in  the 
t.  It  is  therefore  improper  for  this 
court  in  trying  an  imjj  _nt  for  i 

fences    committed   against    the    Unil 
States  to  resort  either  to  state-laws,  or  to 
thejeommon  law  to  ascertain  imp    .     tble 
offences.     In  my  opinion  t  ie  constitution 
has  defined, impeachments  which  means1 
any  misbehaviour  in  chhee,  and  this 
horable  court  are  to  judge  whet 
respondent  has  misbehaved  himself  in  has 
judicial  capacity.     The  law  of  impeach- 
ment is  the  law  of  justice  and  of  truth  ; 
it  is  one  which  the  Creator  has  given  us. 
It  is  conscience.     It  is  that  lav,-  which  is 
engraven  on  the  hearts  of  men  m  indeli- 
ble characters.    Every  man  ought  to  con- 
duct himself  with  propriety,  and  his  own 
conscience  must  make  the  law.    Let  us 
then  examine  how  far  this  sense  of  pro- 
propriety    has  been    followed   by  judge 
Chase  as  to  the  first  article  of  impeac  > 
ment,  to  which  i  shall  confine  my  obserr 
vations.     We   were  told  by  the  gentle- 
men who  opened  the    defence,  that  thai 
case  had  been  argued  on  th :  part  of  vthe 
managers,  from  the  articles  of  impeach- 
ment, and  not  from  the  evidence.     Sir, 
I  shall  endeavor  to  shew  that  this  article 
is  not  at  variance  with  the  evidence,  but 
is  supported  by  it.     The  same  gentleman 
has  told  us  that  there  is  but  one  truth  in 
the    first    specification,    which    is,    that 
judge  Chase-formed  and  reduced  an  opin- 
ion to  writing  on  the  law  of  treason.  This 
is  not  a  charge  against  the  respondent, 
and  the  gentleman  might  have  saved  1 
self  the  trouble  of  prbving  that  no  injury 
could  result  from  the  judge's  informing 
his  mind  on  the  case.  The  charge 
the  respondent  is,  that  he  delivered' the 
opinion  before  counsel  were  heard,  and  in 
the  presence  of  the  jury,  and  that. intend- 
ed to  bias  them  ag  the  r.— 
In  answer  to  this  k  has  been  contended, 
that  Mr.  Lewis  was  the  person  who       ■  :. 
publicity  to  the  opinion.    *  Ir.  Le 
not  have  made   known   the  contents    of 
the    paper,   because    he    had       ,   '  now- 
ledge    of  it.       \\.   must    have     beco  lie- 
known   by    the  Conduct    of    the  judge, 
who    informed   the   counsel  of  the  con- 
tents   and  then   threw  it    do-vri  on    the 
bar  table,  wnon  it  was  copyed.     Ail  the 
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witnesses  have  declared  that  the}'  never 
"witnessed  a  similar  procedure.  I  shall 
tuidtertake  to  prove  that  judge  Chase  de- 
liverer his  opinion  in  such  a  manner  as 
tended  to  make  an  impression  on  the 
minds  of  the  jury,  upon  this  point  we 
have  the  testimony  oi  Mr.  Levis  and  Mr. 
Dallas,  but  I  eo  notiiiLendto  rely  altoge- 
ther on  fcheit  evidence.  1  he  answer  of 
the  respondent  is  sufficient  for  my  purpose. 
In  the  fourteenth  pao-e  of  the  answer  the 
judge  declares,  that  he  did  inform  Mr. 
Lewis  that  the  court  were  of  the  same 
opinion  concerning  the  law  of  treason,  as 
had  been  before  decided  in  the  case  of 
Vigol  and  Mitchell,  and  on  the  first  trial 
of  Frie a."  What  was  this,  but  declaring 
that  the  acts  charged  against  Fries  a- 
mounted  to  treason  ?  And  this  opii  ion 
was  delivered  in  the  presence  oi'  all  the 
I  .  i  standers".  The  jury  were  informed  that 
"  :  :ion  which  the  court  intended  to 

;,  was  the  same  which  had  been  given 
before,  when  Fries  was  found  i  ;uiity.  The 
plain  inference  to  be  deduced  from  this 
declaration  of  the  judge  is,  that  the  court 
had  determined  that  Fries  was  guilty  of 
treason.  But  it  has  been  said  that  the 
court  gave  no  opinion  as  to  the  facts.  In 
answer  to  this,  I  will  observe,  that  there 
was  no  dispute  as  to  the  facts,  and  the 
counsel  have  stated  that  they  meant  to 
rest  their  defence  solely  on  the  law  ;  and 
the  respondentia  the  twelfth  page  of  his 
answer  admits  "thatk  was  not  suggested 
that  any  new  evidence  Was  to  be  offered," 
and  the  evidence  was  precisely  the  same 
as  had  been  offered  at  tbj^  trial  when 
Fries  was  found  guilty.  The  respondent 
and  hfe  counsel  have  told  us  that  the 
forming  and  delivering  this  opinion  was 
intended  as  a  service  and  a  favor  to  the 
com  sej  for  Flies,  and  to  apprise  them  of 
tl  e  law  and  that  they  might  seek  new  tes- 
timony :  This  could  not  possibly  have 
been  the  reason  which  influenced  the 
judge,  because  the  opinion  was  delivered 
on  the  very' day,  when  Fries  was  brought 
into  con  it  for  his  trial,  and  that  was  far 
from  being  a  proper  time  for  the  counsel 
to  seek  new  testimony.  If  the  judge  had 
been  governed  by  any  consideration  of  this 
kind,  would  he  not  have  made  an  earlier 
communication  to  the  counsel  for  Fries  ? 
Fiut  in  the  very  same  ans\  tv>  in  which  the 
judge  gives  this  reason  for  delivering  the 
opinion,  he  states  "  that  it  was  not  sug- 
gested that  there  was  any  new  evidence," 


certainly  then  this  excuse  deserves  the 
epithet  which  has  been  applied  to  it  by 
one  of  the  managers,  it  is  "  an  unworthy 
evi  iun."  No  advantage  could  have  re- 
sulted then  to  the  counsel  or  tdeir  client, 
because  no  dispute  existed  as  to  the  facts. 
Another  reason  assigned  by  the  judge  is, 
the  great  number  of  civil  suits  which 
were  lor  trial  at  that  term,  and  there- 
fore that  the  time  of  the  court  ought 
not  to  have  been  wasted.  If  this  were 
a  reason,  how  was  the  time  to  be  saved  ? 
The  same  arguments  would  have  been 
used  by  the  counsel  to  the  jury,  whether 
the  court  had  made  up  their  minds  ornot. 
The  reasons  assigned  for  the  conduct  of 
the  judge  are.  different  and  this  court  will 
decide  whether  they  are  correct  or  not. 
I  wish  not  to  say  what  were  the  motives 
which  induced  the  judge  to  aelopt  such  a 
novel  and  extraordinary  procedure.  It  is 
not  my  office  to  impute  improper  motives, 
but  in  my  opinion  his  conduct  was  highly 
improper.  An  impression  has  been  at- 
tempted to  be  made  on  this  court  by  as- 
serting that  the  opinion  delivered-  was 
correct,  and  that  the  arguments  of  Messrs. 
Lewis  and  Dallas  could  not  have  had  any 
weight,  because  they  would  not  have  been 
correct.  Sir,  I  do  not  agree  with  the  judge 
and  his  counsel,  that  the  opinion  delivered 
in  the  case  of  Fries,  with  respect  to  the 
law  of  treason,  was  a  correct  opinion,  nor 
can  I  believe  that  I  shall  suffer  in  reputa- 
tion for  this  disagreement  ;  and  I  will  take 
the  liberty  of  offering  a  few  observations 
to  shew,  that  there  was  nothing  extrava- 

t  in  the  opinion,  that  the  court  was  in- 
correct. The  constitution  declares  "  that 
treason  shall  consist  in  levying  war  against 
the  United  States.  The  court  said  the 
terms  "  levying  war,"  must  receive  a  con- 

etive  exposition,  in  a  legal  manner. — 
There  are  some  authorities  which  consi- 
der this  a  question  of  law,  while  ethers 
deem  it  a  question  of  fact.  .  This,  how- 
ever, is  not  important.  The  court,  in 
the  case  of  Fries,  considered  it  a  question 
of  law.  I  will  here  beg  leave  to  refer  to 
the  opinion  of  a  very  eminent  judge  in 
Virginia,  who  is  of  a  different  opinion 
with  the  respondent  on  the  law  of  treason. 
I  shall  read  a  passage  from  Tucker's  edi- 
tion of  Blackstone,  not  to  shew  that  the 
opinion  of  the  court,  in  the  case  of  Frie*, 
was  incorrect,  but  to  shew  that  there  was 
nothing  extravagant  in  believing  it  so. 
[Here  Mr.  Nicholson  read  a  passage  from 
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thefotvth.  vol.  Tucker's  Blackstone,  page 
1 1 ,  on  the  subject  oi'  tre  ason.*]  I  ha\  e  read 
this  to  shew  that  the  opinion  of  judge 
se  on  tNe  law  of  treason,  is  not  the 
universal  opinion  ;  but  that  a  judge  of  a 
very  high  standing  doubts  its  correctness. 
The  first  instance  of  constructive  treason 
in  England,  after  the  statute  of  Edward 
the  first,  was  under  the  reign  of  Henry 
the  eighth.,  and  tue  next  in  the  reign  of 
EHzabeth.  In  the  reign  of  king  Charles 
the  second,  while  that  eminent  judge,  sir 
Matthew  Hale,  was  on  the  bench,  a  case 
recurred  similar  to  the  one  of  Fries. — 
The  case  was  reserved  for  the  opinion  of 
twelve  judges,  "and  they  declared  it  to  be 
treason,  but  sir  Matthew  Hale  differed  in 
opinion  with  them.  His  reasons  are  stat- 
ed at  large  in  Kelynge's  reports.  In.  the 
first  trial  of  Fries,  there  was  a  declaration 
by  the  district  attorney  who  prosecuted 
Files,  u  that  what  in  England  was  deemed 
a  constructive  levying  of  war,  must  in  tins 
country  be  deemed  a  direct  levying  of 
war."  I  ask  then  whether  there  was 
any  thing  extravagant  is  the  wish  of 
Mr.  Lewis  and  Mr.  Dallas,  to  address 
the  jury  on  the  law,  after  Sir  Matthew 
•-ale's  doubting  on  it?  So  far  from  think- 
ing them  deserving  of  censure,  I  -as  an 
individual  return  them  my  thanks  for 
their  conduct,  and  I  trust  that  on  a  simi- 
lar occasion  there  will  be  found  men 
bold  enough  to  assert  their  rights  and 
save  the  constitution.  I  trust  that  ccun-  < 
sel  will  always  in  a  case  of  treason  insist 
upon  going  before  the  jury  on  the  law, 
and  endeavor  to  obtain  an  exposition  of 
the  constitution  different  from  that  which 
has  been  given  to  it.  Vv'e  have  been 
told  that  it  is  the  universal  practice  for 
courts  to  reduce  their  opinions  to  writing 
on  the  law,  before  counsel  have  been 
heard,  and  Keiynge  is  cited  as  an  au-^_ 
thority  to  shew  that  the  judges  in  Eng- 
land met  on  a  certain  occasion  to  settle 
the  law,  before  the  trial  of  persons  for 
treason.  Let  it  be  remembered,  that  this 
was  immediately  after  the  restoration  of 
king  Charles  the  second,  and  the  per- 
sons who  v/ere  to  be  tried  were  accused 
of  the  murder  of  his  father.  At  that 
time  no  person  was  safe  who  would  sing 
hosannas  to  the  king,  and  manifest  their 
zeal  by  the  destruction  of  the  enemies  of 
his  father.  Surely  then,  a  case  which 
occurred  at'  such  a  time,  can  form  no 
precedent  to  excuse  judge  Chase.     But 


even  were  it  proper,  even  had  such  a  di- 
cision  been  made  at  any  other  time,  it 
would  furnish  no  precedent  for  the  con- 
duct of  judge  Chase.  It  is  true,  that  tha 
judges  in  England  did  meet  before  tha 
trial  and  determine  the  lav.-,  but  they  had 
modesty  enough  to  keep  their  opinions 
to  themselves,  and  did  net  disclose  them 
to  the  jury,  before  counsel  v/ere  heard. 
But  judge  Chase  did  deliver  his  opinion 
in  open  court,  and  in  the  presence  of  a 
number  of  the  jury.  This  I  have  clearly 
proved  by  the  answer  of  the  judge.  And 
he  must  have  formed  and  delivered  his 
opinion  from  a  perfect  knowledge  of  ths 
I  cts,  for  the  attorney-general  of  Mary- 
land has  caid  that  judge  Chase  had  the 
benefit  of  the  notes  of  judge  Peters  and 
Mr.  Rawle,  and  it  was  not  suggested  that 
any  hew  evidence  would  be  adduced.— 
I  presume  it  will  be  unnecessary  to  dilate 
longer  on  the  first  specification,  and 
will  proceed  to  the  second.  It  charges 
the  judge  '•  with  restricting  the  counsel 
for  Fries  from  recurring  to  such  English 
authorities  as  they  believed  apposite  ;  or 
from  citing  certain  statutes  of  the  United 
States  which  they  deemed  illustrative  of 
the  positions  upon  which  they  intended 
to  rest  the  defence  of  their  client."  In 
answer  to  this  the  gentleman  who  open- 
ed the  defence  observed,  that  the  coun- 
sel on  bcth  sides  were  restricted,  and 
therefore  no  partiality  could  be  shewn. 
Sir,  what  was  the  restriction  placed  upon 
attorney  for  the  United  States  ?  I  am 
at  a  loss  to  discover  any,  except  that  of 
being  prevented  from  defending  John 
Fries,  and  in  this  he  was  restricted  by  his 
oath  of  office.  It  could  be  no  resrictbn 
to  tell  him  the  law  was  on  his  side.  Mr. 
Lewis's  testimony  upon  this  point  de- 
serves more  credit  than  Mr.  Rawie's. 
Mr.  Rawle  took  no  notes  on  the  first  day, 
and  was  too  much  occupied  in  his  official 
situation  to  pay  much  attention  to  what 
transpired.  Mr.  Lewis  was  a  party  con- 
cerned, and  must  have  paid  particular  at- 
tention to  what  was  said  by  the  judge, 
and  his  evidence  is  corroborated  by  the 
answer  of  the  judge.  Mr.  Rawle  recol- 
lected nothing  about  any  restriction  with 
respect  to  the  statutes  of  the  United 
States,  and  he  has  stated  one  fact  diffe- 
rent from  what  is  stated  by  the  respon- 
dent. '  He  stated,  that  the  judge  declared 
that  one  of  the  copies  of  the  opinion  was 
to  be  delivered  to   the  jury,  to  take  out 
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with  them,  whereas  the  judge  States  pre- 
cisely as  Mr.  Le    is  does,   that  the  opm- 
i  m  was  lobe  delivered  to  the  iury  after 
the  opening  of.the  casebythe  district  at- 
torney.    I  shall,  therefore,  consider  that 
tiie  testimony  of  Mr.  Lewis,  is  entitled  to 
more  credit  than  the  rest  of  the  witness- 
es.      Mr?    Levis  stated  that   the  ecu  it 
said,  that  the  counsel  should  not  read  t  .e 
statutes  of  the  United  States  to  the  jury. 
Mr.  Dallas  stated,  that  after  Laving  been 
informed  by  Mr.  Lewis  of  what  had  tran- 
spired, he  went  into  court  and  mentioned 
to  the  judges  what   had   been  told  him, 
and  that  it  was  not   denied.     I  therefore 
shall  take  it  for  granted,  that  the  counsel 
•e  restricted  from   citing  the  statutes 
of  the  United  States,  as  well  as  decisions 
in  England  before  the  revolution.     What 
was  the  reason  that  the  counsel  for  F ries 
v  isiiedto  cite  those  English  authorities  ? 
It  is  evident  they  wished  tioshewtS  the  jury, 
that  the  construction  which  had  been  given 
in  England  to  the  terms  ''•  levying  war," 
given  in  the  worst  of  times,  and  that 
I  ;es  since  the  revolution,  had  coii- 
d  themselves  bound    by   the   deci- 
•    ns  prior  to  that  period.     They   wish- 
i  read  the  statutes  of  the  United  States 
to  shew,  that  congress  cud  not  consider 
that  the  offence  with  ,r"hich  Fries    was 
charged)  amounted  to  treason,  and  surely 
ss  of  the  United  5tate3   had  as 
:  right  to  giye  a  construction-  to  the 
,,-,  «  levying  war,"  as  the  court  had. 
We  have  been  told  that  jf  the  court  con- 
ceived those  authorities  to  have  no  con- 
nection with  the  c.se,  they  had  a  right  to 
prevent  their  being  read,  and    a  distinc- 
i  been  taken  between  the  power 
right  of  the  iury  to  decide   upon  the 
Jaw  in  e  i  cases.     Tnis  is  novel  to 

v:-:.  I  always  conceived  that  this  right 
had  never  beer,  denied  to  the  jury.  But 
if  they  have  the  power^  and  no  law  has 
Leer,  made  to  restrict  it,  most  indubitably 
v  have  the  riarht  to  decide  questions  of 
law  as  well  as  Let,  in  criminal  cases.  If 
a  jury  would  be  servile  enough  to  adopt 
the  opinion  of  the  court  when  they  believ- 
ed it  erroneous,  and  tamely  surrender 
their  right  cf  deciding  the  law  in  criminal 
cases,  they  would  deserve  the  punishment 
ofattaj  t.  This  attempt  to  justify  the 
conduct  cf  the  judge,  bears  some  evidence 
of  euilt.  Gentlemen  are  afraid  to  rest 
the  case  on  the  facts.  I  Lope,  however, 
that  the  right  of  the  jury   to  decide  the 


law  in  criminal  car.es,  will  never  be  deni 
ed  :  It  is  a  right  recognised  by  all  the 
courts  in  England,  borne  instances  have 
happened,  where  a  new  trial  has  been 
granted  after  a  verdict  of  guilt;  ,  but  there 
has  been  no  instance  where  a  new  trial 
has  been  granted  after  a  verdict  of  ac- 
quittal. The  reason  given  for  the  restric- 
tion of  the  counsel  is,  that  it  save;''  time. 
How  was  this  to  be  done  ?  By  prevent- 
ing the  reading  of  there  authorities  which 
the  counsel  deemed  material  to  the  de- 
fence of  their  client. 

The   third  specification  is,  (i  that  the 
:z  debarred  the  prisoner  of  his    con- 
s  itutional  right  of  addi       ;     ;  the   jury 
(through  his  counsel)  on  the  law  as  well 
as  on  the  fact,  and  indeavpring  to   wrest 
from  the  jury,  their  indisputable  right  to 
hear  argument  and    determine  upon  the 
quest' on  of  law  as  well  as  the  question  of 
fact,  involved  in  the  verdict  they  were  re- 
quired to  give."     It  is  not  contended  that 
Mr.~Chase  deban        he   counsel  by  any 
actual  interference  when  thej  were  about 
to  address  the  jury,  but  that  ids  conduct 
on  the  first  day  had   that  tendency.     Mr. 
Lewis  stated  that  the  judge  did  say,  that 
if  the  counsel  conceived  the  opinion  of  the 
court  to  be  erroneous,  they  must  address 
their  arguments  to  the  court  and  not  to  the 
jury.  And  on  the  second  day,  when  judge 
Chare    told   the  counsel    that  they  were 
at  liberty  to  proceed  and  address  the  jury 
on  the  law,  he  added,  that  they  must  doit 
at  the  hazard  of  their  reputation,  and  this 
was  done  in  the  presence  of  the  jury.  No 
doubt  can  exist  but  that  the  counsel  were 
prevented  from   addressing  the  jury  by 
the  conduct  of  the  judge,  and  no  counsel 
would  address  a  jury  under  similar  cir- 
cumstances.    Mr.  Lewis  might  well  use 
the  language  which  he  did,  and  was  per- 
fectly justifiable  in  abandoning  the  pause 
of  his  client,  because,  after  what  had  taken 
place,  there   was   no   hopes  of  rendering 
him  any  assistance  by  defending  Lira- and 
the  only  chance  of  saving  his  life  was  to 
obtain  a  pardon    from  the  president.     It 
was  said   by  cue  of  the  counsel,  that  the 
right  of  the  jury  to  decide  on  the  law,  did 
not  give  them  a  dispensing   power  over 
it,  and  they  were  bound  by  the  opinion  of 
the    court,    if  that    opinion    was  correct. 
There  can  be  no  doubt  of  this.     Neither 
the  court  nor  jury  have  any  right  to  dis- 
pense   with  the  law.      The  counsel    for 
Fries,  did  not  contend  that  the  jury  had 
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this  poia ...  All  they  contended  for  was, 
that  the  jury  should  receive  information 
upon  the.  law.  It  has  been  asked  what 
inducemeql  a  judge  can  have  to  act  cor- 
ruptly in  this  country,  when  they  are  in- 
dependent. Sir,  in  England,  the  judicia- 
ry are  as  independent  as  in  this  country  ; 
it  has  been  sacred  for  nearly  one  hundred 

rs,  and  the  last  twenty  years, 

many  instances  have  been  pointed  out;  in 
which    we  find  a  strong   leaning  of  the 

rt  against  the  prisoner.  In  Ireland, 
judicial  independence  is  strongly  fortified. 
What  has  been  the  conduct  of  judges  in 
that  country  ?  We  have  seen  Ireland 
bleeding-  at  every  pore,  and  trembling-  at 
every  nerve.  "We  see  the  judges  there, 
always  engaged  on  the  side  of  the  prose- 
cution. Those  judges  might  expect  and 
receive  the  approbation  of  their  govern- 
ment for  such  conduct,  and  that  would  be 
inducement  for  others  to  follow  their  ex- 
ample. It  is  our  duty  to  prevent  this  evil 
from  growing  in  this  country.  Let  us 
crush  it  in  the  bud,  lest  we  be  unable  when 
it  becomes  a  tree.  I  trust  that  this  court 
will  be  of  opinion,  that  judge  Chase  has 
been  guilty  of  a  misdemeanor  in  office,  arid 
that  he  will  be  convicted,  and  disqualified 
from  holding  any  office  under  the  United 
States. 

I  do  not  intend  to  make  any  observa- 
tions en  the  rest  cf  the  articles  of  im- 
peachment, but  shall  leave  it  to  my  two 
friends  who  are  to  follow  me.  I  have  in 
this  important  business  been  governed  by 
a  sense  of  duty,  and  I  trust  that  this  honor- 
able court  will  be  governed  in  the  like 
manrter. 


Mr.  RODNEY. 

Mr.  President.  A  spectacle  as  solemn 
as  any  heretofore  witnessed  now  presents 
itself  to  our  view.  A  man  who  has  filled 
many  of  the  most  important  public  stations 
in  our  country,  stands  charged  with  the 
commission  of  criminal  acts.  On  the  one 
hand  the  reputation  and  character  of  a 
respectable  individual  is  involved,  on  the 
other  the  most  important  privileges  of  th  e 
American  people.  A  man  who  can  be- 
hold this  scene  with  indifference  must  be 
unworthy  of  society.  The  public  anxiei  y 
must  be  manifest  on  so  important  a  trial. 


It  is  a  trial  embracing  a  number  of  trans- 
actions, and  is  more  important  than  any 
which  lias  transpired  since  the  formation 
of  our  g  In  acting  as  a  naana  - 

ger  of  the  house,  of  representatives  in 
support  of  the  impeachment,  I  .shall 
discnarge  my  duty  with  extreme  pain, 
but  it  has  been  a  rule  of  my  life  never  to 
suffer  my  private  feelings  to  prevent  me 
from  discharging  my  duty.  To  t 
tribunal  I  look  for  a  display  of  impartiality 
in  this  case,  and  I  feel  confident  that  this 
honorable  court  will  suffer  neither  p. 
nor  personal  considerations  to  mingle 
themselves  in  this  cause.  The  baneful 
.  spirit  of  party  wdll  not  dare  to  approach 
these  walls.  In  the  whole  proceedings  of 
this  trial,  I  have  discovered  that  truth, 
and  truth  only,  has  been  regarded,  and 
after  a  fair  and  full  investigation  of  the 
case,.  I  shall  acquiesce  with  chearfulness 
in  the  decision.  In  the  course  of  my  ar- 
guments, permit  me  to  advert  to  some  of 
the  positions  laid  down  by  the  learned 
counsel  for  the  respondent.  This  court 
has  been  reminded  that  their  judgment 
will  be  judged  by  posterity,  and  the  res- 
pondent in  his  answer  has  gone  farther, 
and  appealed  to  the  great  searcher  of  hearts 
at  the  last  day.  Before  this  tribunal  we 
ail  must  appear,  and  I  trust  that  more 
mercy  will  be  shewn  to  the  respondent, 
than  was  shewn  by  him  to  Fries.  We 
have  heard  something  like  a  comnlaint 
from  my  learned  friend  who  opened  the 
defence,  that  this  impeachment  had  not 
been  instituted  sooner.  Let  it  be  remem- 
bered that  although  some  cf  the  acts  with 
which  the  judge  stands  impeached,  v. 
committed  several  years  ago,  yet  that  la- 
thers were  committed  but  a  short  time 
since,  and  the  impeachment  was  not  in- 
stituted until  found  absolutely  necessary. 
Was  then  the  lsniency  of  the  hcuse  of 
representatives  a  ground  of  reproach  ; 
I  trust  not.  Although  justice  has  a  slow 
yet  it  has  a  certain  step,  and  will  always 
overtake  her  victims  :  And  the  house  of 
representatives  far  from  being  deserving 
of  censure  for  this  prosecution,  ought  to 
receive  credit  fcr  the  pains  which  they 
have  taken,  to  preserve  the  fountains  of 
justice  pure  and  unsullied :  and  the 
thanks  of  the  nation  are  justly  due 
to  my  worthy  friend  near  me  (Mr. 
Randolph)  for  his  bringing  forward  the 
investigation.     We    hare   heard    some 
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©bservarions    with    respect    to    the    in- 
dependency of  the  judiciary.  I  admit  it  to 
be  essential,  but  I  am  afraid  that  the  doc- 
trine is  attempted  to  be  carried  too  far. 
We  have  been  told  that  the  only  reply 
which  could  be  made  to  the  essen  i  . 
of  the  independence  of  the  judiciary  was' 
some  jargon  about  the  sovereignty  of  the 
people.     Sir,  I    cannot   agree   with  my 
friend  (Mr.  Hopkinson)  that  the  people 
are  to  care  nothing  about   the  actions  of 
their  agents,  on  the  contrary,  I  believe 
they  ought  always  to   watch  them.     An 
obse]    i      n  was  made  by  the  gentleman 
.  j  spoke  yesterday  (Mr.  Harper)  with 
respect  to  the  change  of  parties.     If  the 
observation  was  made  with  reference  to 
thost  ba  power,  I  do  net  conceive  it  to  be  ■ 
coi  i ,  e1 .     We  have  found  the  present  ru'- 
ing  party  unwilling  to  continue  laws  un. 
der  which  some  of  them  while  hi  the  mi- 
'■■}-  had  been  punished,  and  chey  are 
now  attempting  to  preserve  the  streams 
of  justice  pure,  by  bringing  before  this 
[..:.■       . .  v.       lias  been  charged  with 
ion   in  office.     It  was  contended 
by  the  attorney  general  of  Maryland,  that 
according  to  the  authorities,  no  person 
could  be  impeached  but  for  a  high  crime 
or  a  high  misdemeanor,  and  that  it  must 
be  such  aU  offence  as  stamped  infamy  up- 
on the  officer.     Let  iia  without  troubling 
the  law  books,  advert  to  the  constitution  of 
our  country.     I  think  I  shall  be   able  to 
demonstrate  from  the  language  of  that  in- 
strument, that  it   is  not  necessary  that  a 
judge  should  be  gmity  of  an  indictable  of- 
ce  to  render  him  impeachable,  and   I 
will  go  farther  and  shew  that  according 
-   to  the  gentleman's  (Mr.  Martin)  own  de- 
li .':.;.  n,  and  taking  up  the  book  which  he 
has  cite  \  that  the  respondent  has  been 
f  vilh  v  of  more  than  one  misdemeanor. 

The  firSt  mention  which  is  made  in 
the  constitution  about  impeachment  is 
in  the  third  fec^ion  of  the  firft  article, 
where  it  is  faid,  that  "  the  fenatefhall 
have  the  fols  power  to  try  all  impeach- 
ments." In  the  next  claufe  we  find 
the  punifhment  in  cafes  of  impeach- 
ment limitted  -,  it  declares,  that  "  judg- 
ment in  cafes  of  impeachment,  fhall 
not  extend  further  than  to  removal 
from  office  and  disqualification  to  hold 
an  1  enjoy  any  office  of  honor,  trull  or 
5t  under  the  United  States.     But 


the  party  convicted  fhall  nevertheless 
be  liable  and    Subject   to    indictment, 
trial,  judgment   and   punifhment,  ac- 
cording to   law."     Upon  the  balls  of 
this  lait   article,  a   Superstructure  has 
been  erected  by  the  counfel,  which  I 
trult  can   ealily   be  demohfhed.     It  is 
contended  that  the  framers  of  the  con- 
stitution were  of  opinion,  that  to  ren- 
der an  offence  impeachable,  it  muftbe 
indictable       Can   this  meaning  be  ga- 
thered irom  the.  words  of  the  conftitu- 
tion  ?  To  my  mind  it  can  not.      In  En- 
gland the  pumihment  in  cafes  of  im- 
peachment fupercedes  ail  other  modes, 
and  a  man  can   not  be  indicated  after 
being  impeached.     But  the  framers  of 
the  conllitution,  having    limitted   the 
punilhment   in  cafes  of  impeachment, 
alfo  ena&ed  that  the    party  might  be 
afterwards  indicted  and  punifhed,  ac- 
cording to  law,  meaning  where  an  in- 
dictment would  lie,'  leaving  therefore 
nothing  to  the  difcretion  of  the  court 
of  impeachment  as  to  the  annexing  any 
ether  punifhment  to  removal  and  dif- 
qualification.     It  was   therefore  abfo- 
lutely  neceffary  that  a  claufe  fhculd  be 
inferted  in  the  conllitution,  providing 
that  the  party  might  "  be  indicted  and 
punifhed   according    to  law,"   becaufe 
crimes  might  be  committed  by  an  offi- 
cer of  government,  for  which   remo- 
val and  difqualification  would  be  a  ve- 
ry   inadequate    punifhment.     Let    us 
proceed  a  little  further  on  theconftitu- 
tion.     In  the  fourth  Section  of  the  fe- 
cond  article,  it  is  faid,  "  the  preSident, 
vice-preudenf,  and  all  civil  oificers  of 
the  United  States,  fhall   be    removed 
from  office    on  impeachment  for  and 
conviction  of  treafon,  bribery,  or  other 
high  crimes  and  mifdemeanors."  Here 
the  constitution  is  imperative,  and  the 
officer  mud  be  removed  upon  convic- 
tion of  either  of  thole  offences.  If  we 
take  the  conllitution  as  one  entire  in- 
strument, the  fyftem  of  impeachment 
will  be  found  as  little  liable  to  objecti- 
on as  any  other  part  of  it.     The  con- 
flitution  alfo  declares,  that"  the  judg- 
es both  of  the  Supreme  and  inferior 
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courts,  (hail  hold  their  offices  during 
good  behaviour."  Judge  Chafe  holds  a 
high  and  refponfible  office,  and  ischarg- 
ed  with  acts  of  mifbehaviour  in  office. 
Any  act  of  mifbehaviour  is  a  breach 
of  duty,  and  a  judge  cannot  be  remov- 
ed from  office  but  bv  impeachment. 
Were  the  people  to  take  notice  of  the 
sits  of  mifbehaviour  ?  If  fo,  to  whom 
are  they  to  complain  ?  It  muft  be  to 
the  honfe  of  representatives,  who  mult 
exhibit  the  articles  of  accufation  to  the 
fenate,  who  will  judge  whether  they 
amount  to  a  mifbehaviour  in  office.  If 
the  pofition  taken  by  the  counfel  for 
the  rd'pondent  be  correct,  in  what  a 
fituation  would  this  country  be.  No 
mifbehaviour  in  office  would  render  an 
officer  liable  to  impeachment  and  re- 
moval, unlefs  the  offence  were  indicta- 
ble. Suppofe  judge  Chafe  had  omitted 
to  hold  his  court,  and  bufmefs  had 
thereby  been  prevented  from  being 
tranfacted  ;  that  would  have  been  no 
indictable  offence,  yet  furely  it  would 
be  fuch  a  grofs  mifbehaviour  in  office 
as  to  render  him  unfit  to  hold  his  feat 
on  the  bench.  He  muft  therefore  be 
impeached  for  fuch  conduct.  Suppofe 
he  fhould  from  favor,  poftpone  a  caufe 
for  one  perfon  and  refufe  to  poftpone 
the  caufe  of  another  in  a  fimilar  fitua- 
tion. Surely  for  fuch  a  mifbehaviour 
he  would  deferve  to  be  removed,  but 
he  could  not  be  removed  unlefs  by  im- 
peachment, for  the  offence  is  not  in- 
dictable. Habitual  dfunkennefs  in  a 
judge  is  not  an  indictable  offence,  but 
the  fenate  at  their  laft  feffion,  deter- 
mined it  to  be  an  impeachable  one,  and 
did  actually  remove  judge  Pickering 
from  office  for  that  offence.  Suppofe 
a  judge  mould  order  a  trial  by  eleven 
jurors  inftead  of  twelve,  I  know  of  no 
iaw  which  would  be  violated,  and  I  de- 
fy the  learned  attorney-general  of  Ma- 
ryland to  fhew  any  law  which  provides 
that  there  fhall  be  twelve  iurors  to  try 
a  caufe,  vet  this  would  be  an  adt  of 
grofs  mifconduct,  and  deferving  of  re- 
moval. I  will  again  refer  to  the  pre- 
cedent which  I  mentioned  a  few  clays 
ago.     I  allude  to  the  cafe  of  judge  Ad- 


difon.     But  a  gentleman  (Mr.  Martin) 
has  endeavored  to  impeach  the  author- 
ity of  the  higheft  tribunal  in  Pennfyl- 
vania,  and  has  afked  if  that  decifion  is 
to  be  a    precedent    for    this  court.      I 
afk  fir,   whether,   when  a   cafe  whbh 
was  decided  in   Connecticut  has   been 
cited,    the  decifion    of   the    fen         of 
Pennsylvania  ought  not  to  be  attended 
to  ?  Surely  a  cafe  d<  ci  U  d  in  Pennfyl- 
variia,  ought  to  have  as  much  weight  as 
a  cafe  decided  in  Connecticut.     What 
were  the  charges  againft  judge  Addifon* 
There  were  two  articles   of  impeach- 
ment.    The    fir  ft    charged   him   with 
having  told  the  petit   jury  (after  judge 
Lucas  had    charged    them)   that  what 
that  judge  had  faid,  had  nothing  to  do 
with     the     fabject  •,  and     the    fecond 
charged  him  with  preventing  judgeLu- 
cas  from   delivering   a    charge    to  the 
grand  jury.     (Here  Mr.  Rodney   read 
the  articles.)     The  counfel  for  the  pro- 
fecution   relied  chiefly  on  the  laft  arti- 
cle, and  iri  the  courfe  of  the  trial  it  ap- 
peared  from    the  evidence,    that  Mr. 
Addifon,  as  chief  juftice,    always   de- 
livered charges  to  the  grand  juries,  and 
that  after  having   delivered   a   charge, 
he  prevented  Mr.  Lucas,    who  w;:s  an 
affeciate  juftice,    from   delivering  one. 
It  was  contended  by  Mr.  Addifon  with 
great  ingenuity,  that  he  was  not  liable 
to  an  impeachment,  becaufe  there  w;  s 
no  violation  of    law  ;  he   argued    this 
with  great  zeal,  and  there  was  but  littie 
doubt  of  there  being  no  law  to  punifh 
him,  becaufe   an  information  had  been 
attempted  to  be  filed  againft  him,  in  the 
fupreme   court    of  the    ftate,  and  the 
court  had  refufed  to  grant  it.     No  law 
can  be  found  which  gives  the  power  to 
the  affociate  judges  to  deliver  charges, 
and  it  had  been  a  fettled  opinion  among 
the  judges  of  that  court,  that  Mr.  Ad- 
difon alone  had    the    right   to   deliver 
charges   to   grand  juries.     It  was  the 
wi.'h   of  judjre  Addifon,   not  to  have. 
his    political     charges     contradicted. 
Had  he  not  delivered  extra  titdtter,  he 
would  never  have  had  to  interrupt  Mr. 
Lucas.     This  is  one  of  the   ftrongejt 
cafes  which  human   imagination  can 
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invent,  in  fuppcrr  of  the  doctrine  for  nature,  it  is  a  violation  of  the  fupreme 
which  I  have  been  contending.  The  law.  If  in  a  capital  cafe  the  refpon- 
counfel  for  the  profccuticn  did  not  at-  dent  deprived  the  accufed  of  the  ben- 
tempt  to  fhcw  that  it  was  an  indictable  efit  of  counfel,  he  has  been  guilty  of  a 
offence,  yet  notwithstanding  this,  judge  violation  of  the  conftitution  in  one  of 
Addifon  was  convicted  and  removed  its  moft  important  parts.  I  hope  Mr. 
from  office.  There  is  aifo  a  manner  Prefident,  I  have  falisfied  the  court  that 
provided  by  the  conftitution  of  Penn-  the  offence  need  not  be  an  indictable 
fylvania,  for  removing  all  officers  not  one  to  render  it  impeachable,  and  that 
guilty  of  impeachable  offences,  and  if  judge  Chafe  is  guilty  of  the  charges 
this  was  relied  on  by  Mr.  Addifon,  contained  in  the  impeachment,  he  has 
but  the  fenate  conceived  it  was  fuch  a  committed  high  mifdemeanors  and  is 
rnifbehavior  in  office,  as  juflified  aeon-  liable  to  a  removal.  In  examining  fome 
virion  and  removal,  and  I  think  they  of  the  articles  of  impeachment,  I  fhall 
decided  very  properly.  As  I  have  been  occupy  as  little  of  the  time  of  the 
caiied  upon  to  relate  a  recent  cafe  de-  court  as  I  poflibly  can.  I  confider  my- 
cided  in  Pennfylvania,  I  will  obferve,  felf  addreffing  judges  more  competent 
that  although  the  judges  in  tfcat  cafe  to  give  me  inltruction  than  to  receive 
were  defended  by  two  of  the  moft  able  it  from  me.  L?t  me  now  proceed  to 
counfel  in  the  United  States,  and  the  the  cafe  of  the  poor,  trembling  unfor- 
offence  was  not  contended  to  be  in-  tunate  Fries,  which  is  a  lamentable 
dictable,  yet  they  never  made  the  point  fpectacle,  and  as  it  regards  the  refpon- 
that  the  judges  were  not  impeachable,  dent,  it  is  of  the  full  importance, 
becaufe  not  indictable.  They  con-  Fries  had  been  indicted,  tried  and  con- 
tended that  the  oiFcnce  was  an  error  victed  of  having  been  guilty  of  trea- 
i'.i  judgment,  and  that  judges  were  not  fori,  and  a  new  trial  granted.  This 
liable  to  impeachment  for  fuch  an  er-  was  a  re-hearing  of  the  cafe,  and  no- 
ror.  But  I  rely  principally  on  the  cafe  thing  was  to  be  inferred  from  the  for- 
6'f  judge  Pickering,  which  was  decid-  mer  decifion.  I  apprehend  that  it  was 
ed  by  this  honorable  court,  and  which  the  duty  of  judge.  Chafe  to  have  gone 
clearly  eftfablfmes  the  doctrine,  that  it  into  Pennfylvania,  with  a  mind  totally 
is  not  riecefFary  that  an  offence  fhould  unprejudiced,  a:ul  have  viewed  every 
be  indictable  in  order  to  render  it  i'm-  circumstance  of  the  cafe  with  the  ut- 
rteacha!  i  •.  What  is  the  definition  of  molt  impartiality.  It  was  not  his  du- 
st nn 'demeanor  ?  It  is  an  offence  of  tv  to  have  formed  his  opinion  on  ex- 
omiflioii  or  comrhiilion  ^  either  doing  parte  teftimony  ;  his  mind  ought  to 
what  is  prohibited  or  neglecting  to  do  have  been  free  to  receive  the  imprelu- 
vvhat  is  commanded.  I  will  try  this  oris  of  truth,  and  to  decide  according 
cafe  by  that  teft.  If  we  Avail  ihew  to  to  the  principles  of  juitice.  What 
this  court,  that  by  the  conftitution  a  was  the  benefit  of  a  new  trial,  if  the 
man  is  entitled  to  a  fair  trial  and  the  judge  was  to  go  to  hold  the  court  with 
benefit  of  counfel,  and  that  Fries  and  a  mind  prejudiced  againft  the  prifon- 
Caiiender  were  deprived  of  thofe  er.  But  we  are  informed  by  judge 
rights',  I  truft  there  will  be  no  hefita-  Chafe  in  Ids  anfwer,  that  he  went  to 
tion  in  declaring  that  the  respondent  Philadelphia  to  hold  the  court  anil  had 
has  been  guilty  of  high  mifdemeanors  heard  the  indictment  againft  Fries, 
in  offices,  What  is  the  oath  o(  a  judge?  read  upon  his  arraignment.  I  will  re- 
It  is.to  a'd.miniiler  jufVtee  faithfully  and  cur  to  the  testimony  which  has  been 
impartially.  The  conttitution  is  the  offered  in  this  cafe,  where  there  is  an 
fupreme  law  of  the  land,  and  if  judge  admiffion  by  the  refpondent,  that  the 
Chafe  deprived  Fries  of  a  fair  and  im-  opinion  which  he  had  reduced  to  writ- 
partial  trial  and  of  the  benefit  of  coun-  ing  was  to  be  delivered  to  the  jury  af- 
fei,  he  has  .^committed  an  act  in  the  ter  the  attorney  for  the  United  States 
very  teeth  and  face  of  that  facred  law.  had  opened  his  cafe,  thereby  adding 
Thii  is  a  mifdemeanor  of  the   higheft  his  fanclion  to  the  itatement  made  by 
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*he  profecutor  to  the  jury.  In  the  o- 
pinion  which  judge  Chafe,  had  reduced 
to  writing,  he  fays,  "  the  court  heard 
the  indictment  read  upon  the  arraign- 
ment of  the  prifoner,  and  ju!t  now  on 
his  trial."  Here  the  judge  was  prema- 
ture, for  at  the  time  when  he  delivered 
a  copy  of  the  opinion  to  Mr,  Lewis, 
Fries  had  not  been  put  on  his  trial. 
This  proves  the  riril  fpecrficatibn  in  the 
article  relative  to  Frirs  to  be  correct. 
What  would  judge  Chafe  have  thought 
had,  tliis  court  acted  in  a  fimilar  man- 
ner ?  Suppofe  at  the  opening  of  this 
eafe,  the  prefident  of  the  court  had  de- 
livered a  written  opinion  on  the  law, 
and  declared  that  the  court  had  ma- 
turely confideredthe  law,  and  that  was 
the  refult  of  their  deliberations,  and 
that  the  counfel  for  the  refpondeht 
fhould  not  recur  to  any  authorities  but 
what  the  court  deemed  relevant.  I  ap- 
prehend that  judge  Chafe  would  not 
have  conficfered  this  a  fair  and  impar- 
tial trial.  He  would  have  exclaimed 
(and  with  juftice  too)  that  his  cafe  was 
prejudged  ;  that  there  was  a  determi- 
nation to  convidfc  him.  But  we  have 
been  told  that  judge  Chafe  when  he  de- 
livered the  opinion  declared  that  "coun- 
fel fhould  be  heard."  What  was  this 
hearing  ?  In  order  to  afcertain  the 
meaning  of  the  judge  we  mult  bear  in 
mind  the  tellimony.  This  circum- 
ftaiv-.e  is  related  differently  by  the  wit- 
nefles.  It  is  true  that  Mr.  Tilghman 
iiatcd  that  judge  Chafe  did  obferve, 
when  he  faid  that  the  court  had  form- 
ed an  opinion  on  the  law,  "  that  ne- 
vertheless, counfel  fliould  be  heard." 
But  we  find  that  when  the  learned 
judge  explained  his  meaning,  it  was 
that  they  fhould  be  heard  in  the  man- 
ner pointed  out-  by  him.  They  were 
not  to  be  permitted  to  cite  cafes  to  the 
jury  which  he  confidered  not  law.  Mr. 
Raw's  (lated  that  he  took  no  notes  on 
the  firft  dav  of  the  trial,  and  has  but 
an  imperfect  recollection  of  what 
tfanfptred  ;  oa  the  fecorid  day  he  fays 
that  judge  Chafe  informed  the  counfel 
that  they  might  proceed  in  the  defence 
and  argue  the  lav/  to  the  jury,  but  that 
they  fliould  not  cite  the  cafes  of  the 
"  (tags  horns,"  and  the  ««  heir  to  the 


crown."  It  feems  to  be  the  unfortu- 
nate fituation  of  the  judge,  to  have  his 
expreflions  always  at  variance.  After 
telling  Mr.  Lewis  to  proceed  and  ar- 
gue the  law  to  the  jury  as  fully  as  he 
chofe,  he  obferved  when  fpeaking  of 
cafes  on  which  Mr.  Lewis  meant  to  re- 
ly, "  fuch  cafes  ought  not,  (hall  not  go 
to  the  jury."  I  mutt  be  permitted  to 
remark  that  the  jury  have  a  right  to  de- 
cide the  law  as  v.  ril  as  the  faci  in  cri- 
minal cafes,  and  the  court  have  no  right 
to  decide  what  cafes  are  or  are  not  law, 
If  the  court  are  to  decide  what  cafes 
are  law,  the  right  of  the  jury  to  decide 
the  law  would  be'  a  mere  name,  it 
would  be  fomething  iimilar  to  the  Fai- 
lor  in  the  play  of  the  «' Temped,"  who 
was  content  that  his  comrade  fhould  be 
viceroy  over  the  ifiand,  provided  he 
fliould  be  viceroy  over  him.  I  do  not 
mean  to  fay  that  if  counfel  were  to  cite 
hiltory  to  the  jury  as  law,  that  the  court 
would  not  have  a  .control  over  them 
and  prevent  their  wailing  time,  by 
reading  books  totally  irrelevant.  But 
the  cafes  which  the  counfel  for  Fries 
were  prohibited  from  citing,  were  re- 
levant. The  conftitution  declares  that 
treafon  (hall  confift  "  in  levying  war." 
The  terms  "  levying  war,"  are  con- 
fir  net  ive. 

When  the  counfel  for  Fries  knew 
that  the  counfel  for  the  United  States 
would  cite  cafes  decided  in  England 
fince  the  revolution  to  (hew  what  was 
deemed  a  "  levying  war"  they  wiihed 
to  cite  cad-s  before  the  revolution,  in 
order  to  fliew  thjt  every  thing  almoft 
had  been  deemed  treafon,  and  that  the 
judges  fince  the  revolution  had  confi- 
dered themfelves  bound  by  decifions 
before  that  period.  Was  there  any 
thing  incorrect  or  improper  in  this  I 
Was  it  not  right  when  the  counfel  for 
the  United  States  were  permitted  to 
cite  cafes  as  law,  for  the  counfel  to 
fhew  the  muddy  and  corrupt  fource 
from  which  the  decifions  flowed  ?  Had 
they  not  a  right  to  lhew  that  fome  of 
them  were  made  by  the  infamous  Jef- 
fries, and  that  although  the  judges  in 
England  fince  their  revolution  were  in- 
dependent,  yet  they  confidered  them- 
felves bound  by  tliofe   decifipQS,  an  J 
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that  the  courts  of  the  United  States  opinions  of  wife  and  able  men.      Vet 
ought  ;ioc  to  be  governed  by  them  ?  I  the  opinion  of  congrefs    was   lcouted 
consider  that  this  act  of  the  refpondent  out  of  court.     I  did  not  fuppofe   thai 
deprived  John  Fries  of  the  benefit  of  there  was  a  court  of  juttice  or  mjuitice 
coanfel.     In   fupport  of  this  we  have  in  this  country,  that  would  refufe    to 
the  testimony   of  Mr.  Lewis  and  Mr.  hear  the  opinion  of  the  legiihture  on 
Dallas,   who  declare,  that  judge  Chafe  fo   important   a    fubjecr.     Take  it  for 
laid  that  the  counfel  muff  addrefsthem-  granted,  that  congrefs  could  not  define 
feives  on  the  law  to  the  court  and  not  treafon,  yet  furely  the  courts  ought  to 
to  the  jury.     To   be  fine   Mr.  Tilgh-  have  refpected  the  opinions  of  fuch  an 
man  and  Mr.  Rawle  do   not  recollect  an  enlightened   body.      Was  there  no 
this,  but  how  is  this  to  operate  againlt  gentlemen  of  t  dents   in  corgreis  at  the 
the  pofitive  teftimony  of  the  other  wit-  time  of  the  paflage  of  the  law  ?   Su  re- 
lieves.    I   will  put  a  cafe,  which  will  ly  that   will    not    be    contended.      But 
fhew   that   fome    linking  obfervatir.ns  why  did    the  counfel  with   10   read  the 
may  be  recollected  by  one  wimefs,  and  itatutes   of  congrefs  .?   It  was   to  {hew 
not  by    another.      The  gentleman  who  that  the  opinion  formed  by  judge  Chafe 
do:   i  th     defence,  (Mr.  Harper)  men-  was  incorrect.     We  all  know  thatopi- 
tioned,  that  one  of  the  managers   had  nion  (like  the  one  given  by  the  judges) 
faidj  thai  an  t;  impeachment  was  mere-  without  argument,  is  not  binding,  and 
ly  an  inqueil  of  office."   1  beiiev.e  there  that   an  opinion  given  after  argument, 
h-.net  a  manager  who  recollects  that  the  which  has  no  relation  to  the  fubject  arc 
qbferyation  was  made  (except  the  gen-  mere  Obiitt  Diria,  and  are  but  little  re- 
tieman  who  made   it)  and  yet  I  believe  garded.     The  coanfel  therefore  wiihed 
there  is  not  one  manager,  who  does  not  to  fhew   to   the  jury    that  the  opinion 
believe  that  it  was  made.   We  have  alfo  formed  by  the  court  without   hearing 
the  pofitive  teftimony  of  Mr.  Lewis  an4  argument    was    erroneous,    and  they 
Mr.  Dalias,  that  judge   Chafe    prohi-  were    deprived    of  this   rt^ht    by  the 
bitted  the  itatutes  of  the  United  States  court.       Here    then    are    two   charges 
from  heing  read.     The  counfel  finding  proved  upon  the  refpondent,  "  that  he 
that   upon   the  firit  trial  of  Fries,   the  delivered  an  opinion  in  writing  en  the 
cafe  was  afiimihated  to  the  cafe  of  the  queltion    of  law    before   counfel   were 
Weftern  lulunecdion,  wiihed  to  read  heard,  and  that  he  reitrieled  the  cou li- 
the   itatutes   of  congrefs,   in  order    to  fel  from    citing  authorities  which  ♦..'icy 
fhew  their  opinion  of  thofe  cafes,   and  deemed neceilary  in  the  defence  of  tneir 
that    congrefs  deemed  an  offence  fi.ni-  client."     Here  then   the   prifoner  was 
hr  to   the  one  with  which  Fries   was  deprived   of   conititutional    privileges. 
charged,  not  treafon  but  a  riot    It  was  Here  we  find  him  deprived   of  addref- 
beheved  that  by  the  firit  iectbn  of  the  fing  the  jury  on  the  law,  and  his  coun- 
"  feduion  law,"  the  crime  with  which  fel  compelled  to   abandon    his   cafe  by 
Juries   flood  charged  was  puniftied  by  the  conduct    of    the   refpondent.     In 
M  .fine  and  imnriionment."     We  have  what   view   dots  this  exhibit   a    man, 
been  told  that  thofe  itatutes  ought  not  who  is  calculated  to  be  one  of  the  great- 
to  have  been  read  10  the  jury,  becaufe  eft  men  that  our  country  cm  boaii  of  ? 
the  conftitu.tion  has    defined    treafon,  In  exhibit,  a   fcene   truly    deplorable, 
and  congrefi  had  no  power. to.fay  what  and  yet  we   are    told  that  he  ought   to 
was. or  was  not  treafon.     It  is  true  that  have  committed  the   counfel  10  prifon 
the  conititution    has    defined    treafon,  for  refitting    fuch  innovations  on  their 
but  the  legiflature  of  the  United  States  privileges  ?  What,   fir,   commit  coun- 
ha've  an  indifputable  right  to  give  their  fel  to  prifon   for  attempting  to   addrefs 
conuruction  to  the  terms  'levying  war.'  the  jury  on  the  law  in  a  criminal  caie, 
The  judge  himfelf  Rated,   that  En-  when  there   was  no   dispute  about  the 
gbih  authorities  iiice  their  revolution,  facts,  and   withdrawing    from  his   de- 
jh.omd  be  read  to  the  jury,  not  to  go-  fence  when  they  were  not  permitted  to 
Vcrn  their  decifion,  bat  merely  as  the  fay  any  thing  in  his  favor,  becauie,  by 
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the  conduct  of  the   court,  they  were    and  the  late  prefident  is  juftljf  entitled 
compelled  to    abandon   the  defence  of    to  the  eulogiunt  which   has    been   be- 
their  client ;  were  counfel  of  their  cha-    ftpwed  on  him  by  my  friend  who  open- 
ra£ter  to  be  committed  for  not  tamely    ed  this  cafe,  (Mr.  Randolph.)      When 
furrendering  their  rights  ?  So  far  from    Fries  was  deferted  by  his  counfel,  judge 
agreeing    with    the    learned    attorney    Chafe  3lked  him  whether  he  was  ready 
general  of  Maryland  on  ti»is,  I    am  of    for  trial  or  would   have   other  counfel 
opinion  that  the  counfel  were   worthy    affigned  him.     What  muft  have  been 
of  a  civic  crown  for  their  manly  con-    the  (late  of  Fries's  riahid  at  that  time  ? 
du£t.     I  w  is  forry  to  hear  that  in  Ma-    Without    counfcl   to   advife  him  what 
rvland,    in   a  criminal  cafe,  nothing  is     to  do,  and  being  arraigned    for  an   of- 
more  cuftemary  than  to  take  the  coin-    fence  which  might  deprive  him  of  his 
isn  of  the  court  on  the   point   of  law,    life  ;  he  was  far  from  being  in  a  proper 
and  for  the  counfel  to  acquiefce  in  their    ftate  of  mind  to  conduct  his  caufr,  and 
decifion  ;  that   although    counfel    be-     yet  they  were  told  that  It  was  the  fault 
lieved   the  opinion  of    the  court  to  be    of  his   counfel,    who    withdrew    from 
erroneous,  yet  that  it  would  be  deemed    his  defence,  and  this  is  mule  a  ground 
a  breach  of  decorum   to  argae  to  the     for  acquiring  the  judge,   although   he 
jury  againft  the   opinion  of  the  court,     freed  them  to    abandon  the  defence, 
and  therefore  they  mu'ft  fit  down  and     While  I  am  upon  this  part  of  the  fub- 
fee  their  client  convicted.  When  how-    jedl,  permit  me  to  take  notice  of  forne 
ever  I  put  a  cafe  to  the  witnefs  (judge    cafes  cited  by  the  ccunfei.     The  gen- 
Winchefter)  of  gvofs  and  manifeft  er-    tieman  who   opened  the  defence,  re- 
ror  in  the  opinion  of  the  court,  wheth-    ferred  us  to  a  cafe  in  Ktlynge,  where 
er  he  would  not  then  argue  the  law  to    the  judges  met  and  decided  what  was 
the  jury,    he   replied  that  fuch  a  cafe    to  be  the  law   in  the    trial  of  perfons, 
would  juftify  it.     It   has  been   Crated    who  were  charged   with   having  com- 
that  the  opinion   of  the   court   in  the    mitted  treafon.     This  took  place  after 
cafe  of  Fries  was  correct,  and  that  fi mi-    the  reftoration  of  Charles  the  fecond, 
lar  cafes  had  been  decided  in  the  fame    and  the   perfons  who  were  to  be  tried 
court.     I  am  not  difpofed  to  enter  into    where  charged  with  the  murder  of  hi3 
an  inveftieation  of  the  law  of  treafon,    father.     Need  I  inform  this  honorable 
bat  I  only  mean   to  enter  my    fulemn    court,  that  at  that   time  the  ifiand  of 
proteft  againft   the  opinion  of  the  ref-    Great  Britain  was  a  place  of  common 
pendent  on  the  law  of  treafon.     I  be-     (laughter.     That  judges  were  appoint- 
i.eve  that  John  Fries  was  not  guilty  of    ed  to  bring  to  punifhment  the  innocent 
treafon,  and  that  he  was  deprived  of  a    as  well  as   the  guilty.     Such  was  the 
conilicutional  privilege  wiien  his  coun-    third  of  the  government  for  blood,  that 
(el    were    prevented  from  arguing  the    they  perfecuted  perfons  who  had  fled  to 
law  to  the  jury.  I  do  believe  that  Fries    the  remoteft  corners  of  the  earth,  and 
was  pardoned  became  the   then  prefi-    it  is  furprifing  that  a   cafe    which  had 
dent  of  the  United  States,  did  believe    been  determined  at  a  time   when   pro- 
the  opinion  of  the  court  to  have  been    fcription  was   the   order    of   the   day, 
erroneous,     iiut  for    the   interference    fhould  be  produced  to  juftify   the  con- 
of    the   prefident,  the   blood  of    Fries     duct  of  the  refpondent.      One    of  the 
would    have   been  (bed,  and    that   the     counfel,   (Mr.  Key)   cited    a    late    cafe 
refpondent  would  have  had  to   anfwer     from  Term  Reports  to  (hew,  that  how- 
Tor  it  at  the  judgment  feat  to  which  he     ever   manifeftly    a  judge  violates   the 
has  appealed.     The  pardon  was  grant-     laws  of  his  country,   yet,  that  criminal 
ed  in  eoufequence  of  the  reprefentat-ion     intentions  muft  not  be  prefumed.  That 
made   to   the  prefident  by  the  counfel    cafe  was  an  application  for  an  informa- 
for  Fries,  and  if  ever  the  arm  of  mercy    tion,  which  is  a  fummary  procefs  and 
ought   to    have  been  extended   to  any    has  no  analogy  to  the  cafe  at  bar.  But 
perfon  condemned  to  die,  it   was  ex-    it  appears  that   in  that  cafe  the  court 
tended  properly  in  the  cafe  of  Fries,    did  not  decide  the  law  until  they  heard 
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fehe  evidence,  and  the  opinion  given  number  of  weeks  ?  No,  fir,  the  pod- 
by  judge  Bullen,  that  corrupt  motives  ponment  is  granted  until  the  next  term, 
mult  be  proved  in  a  judge,  was  an  and  I  have  never  heard  of  a  court's  ad- 
opinion  which  ic  was  not  neceffary  for  journing  for  a  time  and  then  returning 
him  to  give  in  thedecit*on  of  the  cafe,  to  try  a  particular  cafe.  What  was  the 
and  was  a  mercQqitu  Dictum.  Theref-  pretext  ufed  by  the  judge  for  declaring 
pendent  in  the  cafe  of  Fries,  decided  that  Calender  was  not  entitled  to  a 
without  hearing  one  of  the  parties,  and  continuance  ?  His  conduct  is  to  be  te  ft- 
hpwever  clear  his  perception  of  the  law  ed  by  the  facts  which  appeared  at  the 
might  be,  yet  moil  indubitably  his  con-  trial,  not  from  Mr.  Hay's  declaring 
duct  was  incorreel,  let  him  be  tried  that  there  was  no  ground  of  defence, 
by  any  ftandard.  Even  omnifejence  except  the  uncotillitutionjdity  of  the 
would  not  condemn  Adam  after  hehad  fedition  law. 

trangreiTed,  without  a  hearing,  for  wc  There  was  an  affidavit  filed,  fining 
read  in  that  facrtd  book  which  has  been  grounds  perfectly  tenable,  and  on 
fo  much  appealed  to,  that  the  almighty  which  the  court  ought  to  have  grant- 
cried  "  Adam,  where  art  thou."  And  ed  a  continuance.  One  of  the  coun- 
fhall  man,  proud  mail,  puffed  up  with  fel  for  the  refpondent  (Mr.  Lee)  h.is 
a  little  brief  and  fleeting  authority,"  read  a  rule  of  the  fupreme  coim,  iu 
play  fuch  fantaitic  tricks  without  re-  which  it  is  declared,  that  "  that  court 
ceiving  punifhment  from  the  conltitu-  will  confider  the  practice  of  the  king  s 
tional  organ  of  the  people  ?  I  trull  not  bench  as  forming  the  outline  for  them." 
fir.  In  the  cafe  which  J  cited  a  few  days 
The  cafe  of  Fries  was  fucceeded  by  ago,  it  is  laid,  that  in  order  to  obtain 
that  of  Callender.  Callcnder  had  writ-  a  poflponment,  it  js  onjy  neceffary  for 
ten  a  book  which  I  never  faw  until  the  the  parry  to  fwear  that  he  has  a  mate- 
commencement  of  this  trial.  It  ap-  terial  witnefs  abient,  and  that  he  be- 
pears  that  the  judjje  was  furnifhed  lieves  he  can  be  able  to  procure  his  at- 
with  a  copy  of  the  work,  and  with  it  tendance  in  a  reafonable  time.  The 
lcored,  he  ufed  it  as  a  vade  tpecuty,  or  affidavit  of  CaJIendcr  dated  the  abfence 
a  travelling  companion.  With  it  he  or  witnefTes  which  he  deemed  rnateri- 
travelled  to  Richmond,  where  the  book  al  to  his  defence,  and  alfo  flared  the 
was  printed,  to  hold  a  court,  and  fqon  names  of  the  witneiTcs,  and  what  he 
after  his  arrival  a  prefentmont  and  in-  expected  to  prove  by  them.  What  is 
dictment  were  found  afiainft Callender.  the  anfwer  iriveu  to  this  ?  The  one  is 
Jvlr.  Calender  was  hunted  up  and  down  a  technical  objection  as  to  the  form  of 
the  country,  was  at  length  traced  by  the  affidavit.  The  other  that  the  wit- 
the  marihal  and  brought  into  court. —  neiTes  if  prefent  could  not  acquit  Ca!- 
He  plead  not  guilty  to  the  indictment,  lender,  and  therefore  it  wa3  unneceffa- 
and  had  counfel  for  his  defence.  To  ry  to  continue  his  cafe.  Never  before 
avoid  any  difficulty  on  the  cafe  of  Cal-  in  a  court  of  juflice  did  I  hear  that  the 
lender,  I  fhall  rely  on  the  teftimony  of  teftimony  of  a  witnefs  mutt  prove  the 
Mr.  Rubertfon  the  fhort  hand  writer,  whole  truth,  or  it  was  to  be  rejected. 
An  affidavit  was  filed  by  Callender  for  Was  there  any  thing  like  fufpicion  in 
a  continuance  of  the  caufe,  and  the  the  cafe  of  Callender  which  would  in- 
iudge  refufed  to  grant  it.  It  has  been  duce  the  court  to  believe  that  the  aifi- 
fa.id  that  judge  Chafe  offered  to  poft-  davit  was  merely  filed  for  delay  ?  lam 
pone  the  trial  for  fix  weeks.  If  I  were  unable  to  difcover  any  thing  of  the 
to  rely  on  any  circumftance  to  difcover  kind.  He  was  presented,  indicted  and 
improper  motives  in  the  judge, itwould  about  to  be  tried  at  the  fame  term. — 
be  that.  He  was  willing  to  poftpone  Callender  alfo  flated  in  his  ailidat,  that 
the  cafe  to  any  time,  provided  he  fhould  there  were  certain  books  which  were 
f  re  fide  at  the  trial.  Is  it  the  com-  material  to  his  defence,  and  he  wifhed 
lxion  courlc  of  things  when  a  pottpon-.  time  in  order  to  procure  them.  It  has 
meat  is  prayed  fo^  to  grant  it  for  a  been  fcid  that  a  man  when  he  undtr- 


fakes  to  write^  ought  to  be  fumifhed 
with  all  his  proofs.  This  is  novel  doc- 
trine to  me,  that  when  a  man  is  about 
to  write,  he  mud  have  his  witnefTes  at 
his  elbow.  Wheji  a  man  is  charged  with 
pub!ifhingafalfehood,itisfu'Ticient  time 
for  him  to  look  out  for  his  proofs.  Sup- 
pofe  a  man  was  told  of  a  circumftance, 
and  from  fuch  a  refpeclable  fource 
ss  to  leave  no  doubts  of  its  authenticity. 
Nay  fuppofe  his  informant  went  before 
a  magistrate  and  depofed  as  to  the  truth 
of  it,  mull  he  not  relate  it  becaufe  his 
informant  was  not  always  in  fight. — 
Surely  gentlemen  are  not  ferious  in 
fuch  an  obfervation,  Callender  was  not 
bound  to  hunt  for  his  proofs  until  he 
was  prefented.  Some  of  his  witnefTes 
lived  at  a  considerable  diftance  from 
Richmond.  He  went  into  court,  and 
Rated  that  the  whnefles  which  he  fwore 
to  be  material,  would  go  to  defeat 
eight  out  of  the  twenty  criminal  acts 
charged  in  the  indictment.  "What  was 
the  reply  given  to  the  affidavit  ?  It  was 
that  the  witnefTes  if  prefent,  could  not 
exculpate  Callender.  Did  any  of  the 
members  of  this  court  ever  hear  of 
fuch  a  flagrant  piece  of  injuftice?  How 
were  the  court  to  know  but  that  Cal- 
lender had  witnefTes  at  hand  to  prove 
the  truth  of  the  re  it  of  the  charges  ? 
If  in  a  court  nf  criminal  juftice  a  man's 
cafe  embraces  a  vafiet?  of  facts,  and 
one  of  the  wkneiTes  who  is  material 
is  abfent,  the  court  ought  not  to  enter 
into  an  invedieation  of  the  other  facts, 
but  ought  to  podpone  the  cauie  until 
the  attendance  of  the  abfent  witnefs. 
Was  there  ever  a  cafe,  previous  to 
Calender's,  where  the  court  under- 
took to  enquire  whether  the  pve- 
fence  of  the  witneflFea  would  excul- 
pate the  party,  before  they  decided  up- 
on the  motion  to  poftpone.  If  lo,  I  ne- 
ver heard  of  it.  One  of  the  counfel 
(Mr.  Key)  oblerved  that  the  affidavit 
did  not  itate  that  the  witnefTes  could 
be  procured  at  the  fucceeding  term, 
and  that  therefore  it  was  informal.  Cal- 
lender dated  the  place  where  his  wit- 
ne'l^s  reiided,  inftead  of  fwearing  that 
he  believed  that  they  could  be  procur- 
ed at  the  next  term.  He  was  more  jud- 
ly  entitled  to  a  podponment  than  if  he 


had  purfued  the  line  chalked  out  by  the 
gentleman  (Mr.  Key.)  I  refered  a  few- 
days  ago  to  a  cafe  in  Cowper's  Reports, 
where  the  perfon  charged  filed  an  af- 
fidavit ttating  the  abfence  of  a  wit- 
nefs who  if  prefent  would  prove  a  fact 
which  gave  a  death  wound  to  the  in- 
dictment, and  that  the  witnefs  was  out 
of  the  jurisdiction  of  the  court. 

Such  was  tne  humanity  of  the  British 
courts,  that  the  judge  informed  the  pro- 
secutor that  unless  he  would  consent  to 
take  the  deposition  of  the  witness,  that 
they  would  postpone  the  cause  for  ever. 
And  if  judge  Chase  had  conceived  that 
the  process  of  the  court  could  not  reach 
Caliender's  witnesses,  and  that  commis- 
sions could  not  be  granted,  yet  would  it 
not  have  been  proper  in  him  to  have  giv- 
en him  time  to  procure  the  voluntary  at- 
tendance of  his  witnesses  ?  I  am  far  from 
thinking  that  there  may  not  be  such  man  I* 
f 'est  violations  of  the  law,  as  to  prove  that 
they  were  intentional.  There  may  be 
facts  enough  to  justify  a  tribunal  in  iniei- 
ing  improper  motives.  I  presume  that 
if  a  judge  were  to  sentence  a  man  to  be 
whipped  for  an  assault  and  battery,  that 
no  tribunal  would  hesitate  in  declaring, 
that  he  acted  through  improper  motives. 
I  do  apprehend  that  the  refusal  of  the 
judge  to  postpone  the  cause  of  Callender, 
was  a  manifest  violation  of  ail  the  princi- 
ples of  law,  and  that  it  was  attended  with 
such  circumstances  as  renders  it  impro- 
bable, that  it  was  a  mere  error  hi  judg- 
ment. But  let  us  pursue  the  conduct  of 
the  judge  through  the  trial  and  see  how 
he  conducted  himself.  It  seems  that  a 
juror  was  cailed  to  the  book  to  be  sworn, 
who  suggested  to  the  court,  facts,  which 
made  him  an  incompetent  juror.  I  be- 
lieve that  a  person  situated  as  Mr.  Basset 
was,  was  not  a  competent  juror,  and  that 
Callender  was  tried  by  eleven  jurors.  It 
was  stated  by  Mr.  Robertson,  that  when 
the  first  juror  was  called  to  be  sworn,  that 
judge  Chase  put  the  following  question 
to  him,  which  he  declared  to  be  the  pro- 
per one  :  "Have  you  formed  and  deliver 
ed  an  opinion  upon  the  charges  in  the 
indictment."  I  tpflertake  to  state  that  it 
is  a  correct  principle  of  law,  that  in  all 
indictments  for  publishing  a  libel,  that 
notwithstanding  the  grand  jury  may  have 
selected  a  particular  set  of  words,  yet  that 
the  petit  jury  have  a  right  to  examine  the 
whole  publication.  I  therefore  apprehend 
that  the  question  wished  to  be  put  by  Mr. 
Hay,  was  a  correct  one,  and  went  to  the- 
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•  it  of  the  indictment.     It  is  a  principle  of 
law  which  can  not  be  disputed.     In  ! 
case  of  the  king  against  Swckdale,  that  it 
was  determined  I  hat  the  jury  had  the  i  ight 
to  examine  the  m hole  book,  and  the  de- 
fendant waa  acquitted*     And  will  it  be 
contended  that  notwithstanding  the  jury 
mi  :!u  be  of  opinion  that   Caiiender  . 
not  guilty  of  a  libel  when  the  whole  pub- 
lication was  taken  together,  yet  that  th  ■; 
should  be  tied  down  to  the  word-,  charged 
in  the   indictment  ?  Surely  it   will   not. 
Mr.  Hay's    question  then   was  a  proper 
one,  and  the  question  put  by  the  judge 
was  improper.  Caiiender  might  have  been 
indicted  for  something  on  which  the  ju- 
ror had    termed   and  delivered   an  opi- 
nion, and  yet   as  he" had  never  heard  the 
indictment  read  he  must  answer   nega- 
tively to  the  question  put  by  the  Jug 
When  therefore   Mr.  Basset   was  called 
to  be  sworn,  he  stated  that  he  had  doul 
lb  to  the  propriety  of  his  serving,  for  he 
had  seen  certain  extracts  which  were  said 
to  be  taken  from  the  "  Frospeet,"  and.  that 
he  had  formed   ?,n  unequivocal  opinion, 
that  it  was  ,i  libellous  publication.  A  nice 
distinction  has  been  taken  on  this  part  cf 
the  cas:j.     It  has  been  stated  that  Mr. 
Bas  ;ct  did  not  object  to  serving  en  the 
jury,  but  merely  suggested  the  impres- 
sions on  his  mind.    It  is  sufficient  for  my 
purpose  that  the  court  became  acquainted 
with  the  facts,  and  I  ask  whether  Basset 
was  an  impartial  juror  ?  1  do  not  wi  di  to 
resort  to  the  British  decisions.    The  con- 
stitution of  the  U.  States  is  my  text,  it  de- 
clares '•  that  in  all  criminal  prosecutions, 
the  accused  shall  enjoy  the  benefit  of  a  trial 
by  an  impartial  jury,"  and  the  decision  of 
the  circuit  court  at  the  first  trial  of  Ft :    ;, 
is  a  volume  against  all  the' authorities  ci- 
te.! by  the  'earned  counsel  for  the  respon- 
dent,    What  was  that  case  ?  After  a  ver- 
dict of  guilty,  a  motion    for   a   new  trial 
was  made,  on  the  ground  that  one  of  the 
jurorr,,  after  having  been  summoned,  had 
expressed  an  opinion  that  Pries  ought  to 
be  hanged.     But  what  did  the  juror  say 
when  cailed  upon  ?  He  declared  that  he 
had  only  said,  that  being  arj  inhabitant  of 
that  part   of  Pennsylvania  where  the  in- 
surrection took  place,  he  should  not  con- 
sider himself  safe  if  Fries  was  n  t  pun- 
ished.    In  that  case,  Vim   ,  R<  II,  Trials 
Per   Pais   and  Brooke,   were   cited'  and 
much  relied  on,    to  prevent    a  new-'   ', 
and  yet   the    court   overruled   these    au- 
thorities and  granted  a  new  trial.  Is  there 
a  member  of  this  court   ?  ho   can  for   a 
moment  believe  that  Basset    was  an  im- 


partial juror  ?  His  opinion  was  not  only 
formed  bui  delivered,  and  that  too  in  the 
presence  of  the  court,  and  against  that 
opinion  he  could  not  give  a  verdict.  His 
was  a  much  strong;:-  case  than  the  one  in 

ca  .:  of  i  ries,  ior  Mr.  Basket  had 
formedand  delivered  an  opinion  that  the 
publication  was  libellous.  That  certain- 
ly was  giving  an  opinion  that  Caiiender 
ought  to  be  punished.  It  is  not  similar 
to  say  that  a  man,  guilty  of  a  certain 
crim  '  .  ht  to  be  punished,  because  Mr. 
Ba  (set  did  in  fact  say,  that  Caiiender  had 
been  guilty  of  the  crime.  I  do  therefore 
believe,  that  fudge  Chase  did  decide  a 
gainst  the  principles  of  law  and  the  letter 
and  spirit  of  the  constitution.  After  the 
counsel  for  the  prosecution  had  gone 
through  his  testimony,   the  counsel  for 

:nder,  wished  to  pxa  sine  colo- 
nel John  Taylor,  who  was  to  prove 
the  truth  of  a  particular  c]\\-  ••>-.  When 
Mr.  Taylor  v.  as  called,  judgeChase  asked 
the  counsel  for  Caiiender,  what  they  in- 
tended to  prove  by  their  witness.  This 
is  a  singular  circumstance  to  me.  I  have 
never  heard  of  such  a  question  being  ask- 
ed by  the  court,  but  it  always  came  from 
the  opposite  counsel.  Upon  their  an- 
swering, the  judge  demanded  a  state- 
ment in  writing,  of  the  questions  they 
intended  to  put.  This  is  a  novelty  to 
me.  But  it  has  been  said  that  the 
practice  of  tins  honorable  court  has 
been  similar.  There  is  an  essential  dif- 
ference between  the  two  cases.  The 
practice  of  causing  questions  to  be  re- 
duced to  writing  in  so  large  a  body  as 
this,  is  universal  and  necessary.  But  none 
of  the  witnesses  recollect  a  case  where 
the  court  have  demanded  questions  to  be 
reduced  to  writing  and  submitted  to  their 
inspection.  After  the  questions  were  re- 
duced to  writing  and  submitted  to  the  in- 
spection of  judge  Chase,  he  declared  that 
the  evidence  of  colonel  Taylor  was  inad- 
missible. The  judge  said  that  no  evi- 
dence could  be  received  that  did  not  prove 
the  truth  of  the  whole  charge.  It  will 
be  recollected  that  the  twelfth  charge 
contained  two  seperate  and  distinct  sen- 
tences. The  ground  then  was,  that  col. 
Taylor  most  prove  both,  or  he  proved 
nothing.  We  are  ready  to  meet  the  judge 
on  this  point;  Let  me  state  the  case.  The 
counsel  were  endeavoring  to  prove  the 
innocence  of  the  party  accused.  They 
expected  to  prove  something  by  the  wit- 
ness, and  at  the  command  of  the  judge 
reducod  their  questions  to  writing. 
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Colonel  Taylor  was  to  prove  a  particu- 
lar fact,  and  because  he  was  not  acquaint- 
ed with  all  tnat  related  to  the  subject,  his 
testimony  was  rejected.  Upon  what 
principle  this  decision  was  made,  I  am  at 
a  loss  to  conjecture.  Yet  this  point  was 
made  that  a  man's  testimony  mifct  prove 
the  whole  case  or  it  is  incompetent,  be- 
cause it  would  render  him  no  service. 
Would  it  not  have  been  proper  to  let  the 
testimony  of  Colonel  Taylor  go  to  the 
jury  .aid  see  whether  the  counsel  would 
call  another  witness  to  prove  the  truth  of 
the  other  part  of  the  charge  ?  The 
judge  was  not  to  determine  whether  the 
counsel  had  other  proof  in  reserve  or  not. 
The  respondent  must  in  this  case  have 
acted  from  improper  motives.  -He  can- 
not say  that  it  was  a  mere  error  in  judg- 
ment, for  the  law  is  too  plain.  Where 
would  have  been  the  difference,  if  Cal- 
lender  was  able  to  prove  the  truth  of  all 
the  charges  by  "many  or  by  one  witness  ? 
If  any  exists  it  is  in  favor  of  many  wit- 
nesses, for  they  would  have  fortified  his 
defence  much  better  than  if  proved  by 
one  witness.  The  chief  justice  stated 
that  he  never  knew  an  instance  similar  to 
the  rejection  of  Colonel  Taylor's  evidence, 
and  in  the  volume  of  authorities  cited  by 
the  learned  attorney -genera  I  of  Mary- 
land, not  a  single  case  has  been  found 
bearing  any  resemblance  to  it.  Upon 
this  point  therefore,'  judge  Chase  had  no 
guide  to  lead  him  astray,  and  therefore 
must  have  been  governed  by  improper 
motives.  I  shall  leave  the  remainder  of 
Ca! lender's  case  to  my  friend  from  Vir- 
ginia (Mr.  Randolph)  and  shall  proceed 
to  consider  the  seventh  article.  Previous, 
however,  to  my  entering  upon  the  inves- 
tigation of  that  article,  permit  me  to 
remark  on  the  quo  cm/' mo,  which  govern- 
ed the  judge  throughout  the  whole  of 
these  transactions.  It  is  true,  we  have 
been  charged  with  destroying  the  confi- 
dence of  society.  It  has  been  said  that 
the  conversation  which  the  judge  had 
with  Mr.  Mason  relative  to  Cailender, 
ought  not  to  have  been  given  in  evidence, 
because  it  was  jocular.  The  respondent 
at  that  time  was  a  judge  of  the  land  and 
was  about  to  go  to  the  state  of  Virginia, 
to  hold  a  court  where  Cailender  resided. 
He  had  then  a  copy  of  the  work  which 
Cailender  had  published,  at  that  time  he 
uttered  the  exnressiorfs  mentioned  by  Mr. 
Mason,  which  were  Indicative  of  an  in- 
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tention  to  have  Cailender  punished.  If 
we  pursue  him  in  his  wray  to  Richmond, 
we  hud  him  in  the  stage  asking  a  stran- 
ger whether  he  had  ever  seen  tne 
'•  Prospect  Before  Us,"  and  express 
ing  a  wish  t;.at  Cailender  had  been  hang- 
ed. He  proceeded  to  Richmond  with 
the  book,  it  was  delivered  to  the  jury  and 
Cailender  was  punished  ;  whatever  the 
judge  and  his  counsel  might  have  thought 
of  those  circumstances,  i  believe  Cailen- 
der did  not  consider  them  as  jests.  I  will 
not  dwell  longer  on  these  circumstances, 
but  will  leave  them  to  the  court.  It  is  in 
evidence  that  when  judge  Chase  went  to 
Delaware  to  hold  the  court,  that  he  tra- 
velled from  Wilmington  to  New  Castle 
in  company  with  Doctor  M'Mahon  who  ■ 
was  a  grand  juror,  and  the  man  who  gave 
him  the  information  relative  to  the  sedi- 
tious Printer,  and  yet  notwithstanding  he 
was  in  possession  of  all  the  facts  relative 
to  the  seditious  temper  of  the  Printer, 
the  grand  jury  returned  without  any 
presentments  or  bills  of  indictment.  It 
was  the  duty  of  that  body  to  present  all 
acts  of  criminally,  and  when  they  decla- 
red that  none  had  been  committed,  they 
ought  to  have  been  discharged.  When, 
however,  they  returned  into  court,  and 
declared  that  they  had  found  no  present- 
ments or  bills  of  indictment,  the  passion 
of  judge  Chase  burnt  into  a  flame.  Wnen 
he  found  that  the  grand  juror,  who  had 
given  him  information  respecting  a  sedi- 
tious Printer,  had  returned  without  hav- 
ing that  Printer  presented,  he  could  no 
longer  hold  his  tongue.  Notwithstand- 
ing that  the  grand  jury  were  in  posses- 
sion of  all  the  information  which  he  had, 
yet  he  could  not  forbear  reminding  them, 
of  their  duty.  I  know  of  no  control 
which  the  court  have  over  the  grand  ju- 
ry, to  oblige  them  to  hunt  for  criminali- 
ty. The  grand  jury  after  replying  to  the 
answer  put  to  them  by  the  clerk  of  the 
court,  applied  to  be  discharged.  What 
was  the  reply  of  judge  Chase,  as  proved 
by  the  testimony  of  Mr.  Read  and  Mr, 
Lee.  That  he  had  been  informed  that  a 
highly  seditious  temper  had  manifested 
itself  in  the  county  of  New  Castle,  and 
more  especially  in  the  town  of  Wilming- 
ton, where  lived  a  most  seditious  Printer, 
unrestrained  by  every  principle  of  virtue, 
and  regardless  of  social  order."  The 
former  of  these  words  are  denied  by  the 
judge.     Why  did   not  the  judge   bring 
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forward  some  of  the  grand  jury  as  witness- 
es. Nay,  why  was  no!.  Mr,  M'Mahon  sum- 
moned. I  do  suppose  t&at  some  of  them 
would  be  more  likely  to  recollect  the 
expressions  used  by  the  judge,  than  those 
witnesses  who  have  been  summoned  in 
i.is behalf.  AVe  have  the  (positive  testi- 
mony of  Mr.  Read  and  Mr.  Lee,  the  one 
t  he  district  attorney  and  the  other  a  mem- 
ber of  the  grand  jury,  and  both  men  of 
fair  character.  Their  official  stations, 
bound  them  to  recollect  the  expressions 
of  the  judge,  because  they  were  addressed 
to  them.  Against  their  positive  testimo- 
wc  have  the  negative  testimony  of 
Judge  Bedford  and  several  others  who 
were  in  court  and  do  not  recollect  to  have 
heard  those  expressions.  Judge  Bedford 
was  the  only  person  in  a  situation  to  re- 
member what  took  place.  Mr,  Vandyke 
was  the  attorney  general  of  the  state  and 
no  doubt  w  as  busily  engaged.  Mr.  Ham- 
ilton was  the  son  of  the  other  marshal  of 

t     I  he  district  and  probably  was  assisting  him 
and  the  other  two  witnesses  were  not  in  a 
situation  to  hear  all  thai  passed.      Here 
•i  we  have  the  positive  testimony  of  two 
witnesses  against  the  negative  testimony 
of  one.     In  the   seal;  of  character  they 
stand  equal  and  I  believe  the    latter  part 
of  the  conversation  which  is  admitted  to 
have  taken  place,  justifies  a  belief  that  the 
former   part    took  place    also.     Let  us 
then  take  the   expressions  used  by   the 
judge  as  stated  by  Mr.  Head,  and  which 
I  have  already  stated,  and  I  ask  whether 
it  was  not  language  unworthy  of  a   man 
who  came  to  the  state  to  hold  the  digni- 
fied station  of  the  presiding  judge  of  a 
court?     He  ought  to*  have   submitted  to 
the  grand  jury   and  the  district  attorney 
whose  business  it  was  to  present  crimi- 
nal offences*  8c  not  to  stoop  from  the  bench 
to  persuade  the  grand  jury  to   hunt   up  a 
criminal.     The   expressions   concerning 
':  a  highly  seditious  temper   manifesting 
itself  in  the  state  of  Delaware"  was  highly 
unbecoming   the  character   of  a  judge. 
What  sir,  was  it  proper  in  a  judge  who 
ought  to  be  the  counsel  for  the  accused,  to 
denounce  a  district  of  country  as  seditious 
and  to  name  a  particular  person  who  was 
in  his  opinion  deserving  of  prosecution  ? 
If  this  was   not  a  gross    misbehavior  in 
ofhee  I  am  much  mistaken  as  to  what  will 
constitute  it.     In  the  answer  of  the   re- 
spondent, he  admits  what  is  proved  by 

lie.  Lrj,  x.ia:   he  did  mention  the  title  of 


the  paper  which  he  had  been  informed 
was  seditious.  And  held  up  as  a  crimi- 
nal a  person  who  had  never  been  charged 
as  such  before ;  whom  no  magistrate 
had  bound  over,  and  a  grand  jury  had  re- 
fused topresent.  Judge  Chase  undertook 
to  charge  him  as  a  libeller  and  a  man  de- 
serving of  punishment.  This  was  cer- 
tainly gross  misbehavior  in  the  Judge, 
and  he  ought  to  be  punished.  But  we 
have  been  refered  to  a  precedent  from 
Pennsylvania,  which  took  place  under 
an  able  and  upright  Judge.  It  is  the 
case  where  Judge  M'Kean  diverted  the 
attention  of  the  Grand  Jury  to  a  particu- 
lar person  who  he  considered  had  violated 
the  lav  .  But  in  that  case  the  individu- 
al had  been  bound  over  to  his  good  beha- 
vior, which  i;,  never  done  without  strong 
grounds  of  suspicion.  It  is  true  that 
judge  M'Kean  went  farther  than  any 
Judge  I  ever  heard  of  except  judge  Chase, 
and  i  think  that  on  the  occasion  mention- 
ed he  travelled  out  of  the  line  of  his  duty. 
But  it  was  the  impulse  of  the  moment,  and 
is  not  to  be  compared  with  the  conduct  of 
judge  Chase.  The  grand  jury  were  fur- 
nished  with  a  file  of  the  printers  papers, 
and  the  informer  of  judge  Chase  was  a- 
moilg  them,  yet  af.:r  a  deliberate  search 
there  was  nothing  criminal  found.  Not- 
withstanding the  printer  had  been  up  and 
censured  by  the  judge  as  a  violater  of  the 
laws,  he  was  acquitted  by  the  grand  ju- 
ry, and  it  therefore  appears  that  the  accu- 
sation was  without  foundation.  I  feel 
now  very  much  fatigued  from  standing 
so  long,  and  hope  the  court  will  adjourn. 
Adjourned. 

Wednesday,  February  27th  1805. 

Mr.  Rodney  in  continuation, 

Mr.  President. 

After  returning  my  thanks  to  the  court 
for  their  indulgence  shewn  to  me  yester- 
day, I  will  resume  the  consideration  of 
the  Delaware  article.  It  is  a  principle  in 
every  case,  that  a  man  is  presumed  inno- 
cent until  proved  guilty.  The  counsel 
for  the  respondent  have  admitted  the 
correctness  of  principle,  and  wish  it  to 
govern  in  the  case  now  before  the  court. 
But  did  the  judge  act  in  conformity,  to  it 
in  Delaware  !  He  did  undertake  to  de- 
nounce a  person  as  guilty  of  a  crime,  be- 
fore he  was  charged  with  the  commission 
of  any  offence.     This  is  proved  by  the 
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testimony  of  Mr.  Read  who  stated  that 
judge  Chase  observed  that  he  had  under- 
stood that  a  most  sedidous  printer  lived 
in  Wilmington,  unrestrained  by  any 
principle  of  virtue  and  regardless  of  soci- 
ni  orde>\  This  part  of  his.  testimoney 
is  corroborated  by  the  testimony  of  judge 
Bedford, and  the  respondent  himself  ad- 
mits that  he  mentioned  the  title  of  the 
;<  per.  Did  the  judge  allow  the  print  r 
the  benefit  of  those  principles  which  his 
counsel  now  claim  for  him  ?  No  sir,  lie 
undertook  to  pronounce  the  man  guiky 
without  a  hearing,  and  he  surely  travelled 
beyond  the  line  of  his  duty.  The  judge 
observes  in  bis  answer  that  Cailerider  be- 
fore he  undertook  to  libel  Mr.  Adams 
ought  to  have  had  h is  proofs,  and  when 
he  undertook  tp  denounce  the  printer  in 
Delaware,  he  ought  to  have  been  in  pos- 
session of  such  information  as  would  jus- 
tify him  in  what  he  did.  How  did  the 
event  justify  him  ?  After  retiring  to 
their  room  and  searching  the  file  of  pa- 
pers'which  the  judge  had  caused  to  be 
procured,  the  grand  jury  could  find 
nothing  but  a  piece  about  judge  Chafe 
himfelf,  and  which  the  judge  declared 
correctly,  was  not  indictable  in  that 
court.  I  will  proceed  to  make  a  few 
remarks  on  the  lad  article.  The  im- 
propriety of  the  conduct  of  the  judge 
in  this  cafe,  mufl  have^ftruck  the  mind 
of  every  member  of  the  court.  I  be- 
lieve ail  of  them  disapprove  of  political 
charges.  It  certainly  has  been  the 
practice  of  the  judges  in  the  United 
States,  to  deliver  political  charges  to 
grand  juries,  and  to  level  their  artille- 
ry upon  the  meafures  of  the  govern- 
ment. But  is  that  to  juPdfy  a  judge 
in  becoming  a  political  preacher  ?  It  is 
indubitably  of  the  utmoft  importance 
that  courts  of  juftice  fnould  be  kept 
pure.  Party  fpirit  mould  never  be  fuf- 
fered  to  enter  their  walls.  Provided 
laws  are  adminiftered  with  juftice  and 
impartiality  to  every  perfon,  we  may 
always  look  up  to  courts  of  juftice  for 
protecYion.  So  long  as  the  courts  and 
juries  remain  pure  and  uncorrupted, 
we  may  be  confident  of  fafety,  if  inno- 
cent ;  but  when  judges  undertake  to 
evert  thofe  facred  places  into  political 
huftings,   they  rauft  lofe  their  refpec/t 


in  the  eyes  of  the  people,  and  bufmefs 
cannot  be  confided  in  them  with  confi- 
dence. Will  not  the  juries  adopt  po- 
litical prejudices  and  carry  them  home 
with  them,  and  decide  more  from  po- 
litical parties  than  juftice.  Juftice 
fhould  be  adminiftered  between  man 
and  man  without  any  diftinction,  and 
this  conduct  of  the  refpondenc  goes  to 
prevent  it.  Although  books  have  been 
produced,  and  a  number  of  high  au- 
thorities cited,  tojuftify  the  delivery  of 
political  charges,  I  mutt  be  allowed  to 
enter  my  proteft  againft  them  ;  but  no 
inftance  has  been  cited  where  a  judge 
has,  like  the  refpondent,  exclaimed 
againft  the  acts  of  the  government. 
When  we  look  at  the  charge  which  lias 
been  offered  in  evidence  by  him, 
we  find  him  cenfuring  one  of  the 
moft  important  acts  of  the  -overn- 
ment.  I  allude  to  the  repeal  of  the 
judiciary  fyftem  ;  in  this  he  cenfured 
every  branch  of  the  government.  I 
am  not  about  to  difpute  the  right  of 
judge  Chafe  in  his  individual  capacity, 
to  exercife  his  talents  to  prevent  any 
mealure  from  being  adopted.  But  that 
right  cannot  apply  to  the  cafe  before 
the  court.  He  cannot  be  juftified  in 
delivering  from  the  bench,  denuncia- 
tions againft  both  the  meafures  of  the 
United  States  and  the  flare  in  which 
he  held  the  court.  Nor  did  he  ftcp 
there.  He  went  on  to  declaim  again  It 
citizens  of  the  flate,  for  being  in  favor 
of  meafures  which  he  deemed  impro- 
per. Every  member  of  this  court  mud 
know  that  ltate  jealoufies  ftill  exift.and 
it  ought  to  be  the  anxious  care  of  eve- 
ry man,  to  fay  or  do  nothing  calculated 
to  excite  jealoufies  between  the  United 
States  and  any  individual  (late.  Was 
it  a  part  of  the  duty  of  the  judge,  to 
preach  up  againft  the  acts  of  the  legis- 
lature of  Maryland  ?  Afiuredly  not. 
He  hr.d  no  right  to  thunder  anathemas 
againft  the  meafures  of  any  ftate. 

I  have  now  gone  through  the  articles 
of  impeachment  and  will  clofe  my  ob- 
fervations  with  one  remark.  From  a 
view  of  the  conftitution,  it  muft  appear 
that  this  mode  of  profecution  was  in- 
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flituted  more  to  reftorc  the  purity  of  arguments,  I  trufl  I  (hall  be  pardoned, 
the  office  than  to  punifh  the  officer,  in  confluence  of  my  being  abfent  dur- 
In  this  point  of  view  I  hope  this  court  ingapartof  thettial.  Among  the  caufes 
will  consider  it,  and  by  their  decifion  of  regret  /vhich  I  experience  from  be- 
will  prevent  the  pure  fountains  of  juf-  ing  forced  by  indifpofition  to  be  abfent, 
tice  from  being  polluted  by  the  hands  the  not  being  prefent  when  the  elo- 
of  impure  men.  I  trull  that  they  will  quent  gentleman  who  opened  the  de- 
fay  that  the  refpondent  is  guilty  as  fence  (Mr.  Hopkinfon)  fpoke  is  not  the 
charged.  An  acquital  will  be  a  jufti-  leaft.  I  truft  in  God,  that  merit  will 
fication  of  his  conduct,  and  will  be  a  never  be  disregarded,  no  matter  in 
declaration  that  he  acted  with  good  be-  whofe  defence  it  is  employed.  Report 
haviour.  With  a  fervent  wifh  that  the  fpeaks  loudly  in  his  praife,  and  I  am 
.Supreme  Ruler  of  all  things,  will  fo  willing  to  credit  report  and  to  confirm 
govern  the  decifion  of  this  cafe  that  it  it  as  far  as  lies  in  my  power.  In  the 
may  punifh  guilt  and  protect  inno-  firft  inltance  I  mutt  be  permitted  to 
cence  ;  I  cheerfully  fubmit  the  cafe  to  fay  a  few  words  on  the  doctrine  of  im- 
the  confederation  of  this  honorable  peachment.  I  have  heard  fome  obfer- 
court.  vations  on  that  lubject  fo  inconfiftent 
—  with  reafon,  and  fo  much  at  war  with 
Wecbi(fd:iy>  February  27,  1805.  themfelves,  that  were  I  to  pafs  them 
Mr.  Randolph,  over  in  filence,  they  would  meet  the 
Mr.  Preftdertty  fate  which  they  merit.  It  has  been 
AFTER  a  long  and  able,  though  I  contended,  that  a  civil  officer  is  not 
fear  a  tedious  difcuffion  of  this  fubject,  impeachable  unlefs  the  offence  be  an 
it  again  becomes  my  duty  to  addrefs  indictable  one.  If  this  be  correct,  for 
you.  I  feel  perfectly  inadequate  to  what  purpofe  was  the  trial  by  impeach- 
the  tafk  of  doling  this  important  de-  merit  inttituted  ? — The  Constitution 
bate,  on  account  of  a  fevere  indifpofi-  would  have  declared  that  all  civil  offi- 
tion  which  I  labor  under,  but  I  am  aid-  cers  might  be  removed  from  office  up- 
ed  by  the  ftrong  and  d«ep  intecelt  on  indictment.'  This  would  have  fav- 
which  I  take  in  the  decifion  of  tins  ed  us  all  the  trouble,  anxiety  and  ex- 
cafe.  It  is  an  intereft  which  I  am  not  pence  which  is  experienced  in  the  trial 
afhamed  to  avow.  Strange  would  be  of  this  cafe.  In  addition  to  the  cafe« 
my  compofition,  if  a  profecution  infti-  cited  by  my  worthy  friend  (Mr.  Ni- 
tated  at  my  inltigation,  and  conducted  cholfon)  who  fpoke  yefteniay,  and 
throughout  by  me,  mould  be  a  fubjeCt  whofe  arguments  on  this  fubject  were 
of  difficulty  or  regret  to  me.  While  I  unanfwerable,  permit  me  to  adduce  a 
ihould  have  been  much  rejoiced  at  the  few  other  illustrations.  The  PrefiJent 
acquittal  of  the  judge,  provided  he  had  of  the  United  States  is  vefted  by  the 
Leen  found  innocent,  the  next  pleafure  constitution  with  a  qualified  negative 
which  I  feel  is  to  bring  the  culprit  on  all  laws.  Suppofe  he  ftiould  ufe 
who  has  violated  the  laws  of  his  coun-  this  power  in  all  questions,  would  it 
try,  to  fignal  and  condign  punishment,  not  be  an  abufe  of  the  power  entrult- 
The  able  manner  in  which  this  profe-  ed  to  him  ?  It  would  certainly  be  a 
cution  has  been  fupported  by  my  wor-  grofs  abufe  of  that  power,  which  is 
thy  colleagues  and  tight  excellent  entrufted  to  him  to  be  exercifed  only 
friends,  leaves  me  but  a  barren  field  to  on  extraordinary  occaiious,  and  under 
glean  on.  I  will  however  attempt  to  a  high  refponfibility,  and  would  ren« 
prefenc  to  the  court  as  cendenfed  a  der  him  liable  to  impeachment.  The 
view  of  the  fubjecl  as  I  am  'capable  of,  prefidcnt  has  the  power  of  keeping  in 


endeavoring  as  much  as  pofiible  to  a-  his  pozTeffion  all  laws  which  are  pre- 
void  the  ground  which  my  friends  have  fentcd  to  him  for  his  iignature,  for  ten 
Hod,     1(  guilty  of  a  repetition  of  their    days.     Sappofe  at  a  feffiaa  finiilar  fee 
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the  prefent  which  mufl  expire  on  the  office  of   the  refpondent  to  execute  hU 

fourth   oF  March,  and  at   which   the  high  judicial  functions  wich  impartia- 

greater  part  of  the  taws  are  paffed  with-  lity   and   without   refpect   to   perform, 

in   the  lalt  ten  days  of  the  feffion,  he  has  been  violated,  and   therefore    he 

ihould  return  the  laws  to  congrefs  on  has  violated  the   law   which    provide* 

the    third    of    March,  within  twenty  for  taking  the  oath.     And  this  pofition 

minutes  of  its  diffolution,  with  his  ob-  I  will  not  furrender  to  our  adverf.uies. 

jections   in  writing  to  each  of  them  ?  We  charge  the  respondent  with  having 

What  would  be  the  confequence  ?  The  been  guilty  of  mifdemeanors  in  office  ; 

yeas  and  nays  muft  be  called  on  each  that  he   has  behaved   improperly   and 

queftion  in  order  to  affertain,  whether  partially,  and  this  the  evidence  proved 

there  was  a  conftitutional  majority,  and  beyond   the   poffibility  of  a  doubt.     I 

before  they   could  be  taken  the  houfe  {hall  now  proceed  to  make  a   few  re- 

of  reprefentatives   muft   be    diffoived,  marks  on  the  firft  article,  and  here  I 

and  the  country  left  one  year  without  mufl  reiterate  my  regret  at  not  having 

the  neceffary  laws.     Is  there  a  man  in  heard  the  gentleman  who  opened  the 

cxiftencs  who  would  not  declare,  that  defence,  and  who  confined  his  obfer- 

this  was  one  of  the  moft  grofs  abufes  vatiows  to  this  article,  and  whofe  2r- 

of  power  an  officer  could  be  guilty  of  ?  gumentl  wifhed  much  to  have  heard.  I 

and  yet  according  to   the  doctrine  of  was  however  confoled  by  the  conclusive 

the   counfel   for   the  refpondent,    the  Statement  of  my  friend  who  fpeke  yef- 

prefident  would  not  be   liable  t©   im-  terday  on  this  article  (Mr.  Nicholfon.) 

peachment,  and   fo  long   therefore  as  The  obfervacions  of  the  counfel,  which 

an  officer  keeps  within  the  lav/,  he  may  I  have  heard  on  this  article,  are  at  va- 

go  to  the  tether  of  the  conftitution. —  riance  with  themfelves  and  with  each 

You,   Mr.   Prefident,  in    conjunction  other.     One  gentleman  (Mr.  Martin) 

with  the  chief  juftice,  the    fecretaries  Hated)  that  no  offence  was  commuted 

of  ftate  and  the  treafury,  and  the  at-  by  the  refpondent,  and  referred  to  au- 

tcrney  general  of  the   United  States,  thorities  in  fupport  of  his  pofition. — 

as  commifhoners   of  the  finking  fund,  The  gentleman   from  South  Carolina, 

have  at  your  difpofal  more  than  eight  (Mr.   Harper)   admitted,    that  an  of- 

millions  of  dollars  of  the  United  States  fence  was  committed,   but  that  the  re- 

for  the  payment  of  their  debt.     Sup-  fponddht  had  a  contrite  heart  and  re- 

pofe  you  were  to  apply  it  to  your  own  pented,  and  therefore  this  court  ought 

ufe  i  This  would  not  be  an  indictable  in  their  mercy  to  forgive  him. 
offence,  and  yet  I  truft  it  would  be  an        Mr.  Harper.  The  gentleman  has  en- 

impeachable  one. But  the  learned  tirely  miftaken  me,  I  faid  no  fuch  thing. 

counfel  who  clofed   the  defence  (Mr.  I  faid  that  even  fuppofing  an  offence  ta 

Harper)  knowing  that  this  ground  was  have  been  committed,  the  refpondent 

trembling  under  his  feet,  and  that  the  made  ample  atonement   for   it,  by  his 

arguments  of  his  colleagues  could  not  conduct:  on  the  fecond  day  of  the  trial 

be   fupported,  has   abandoned  it,  but  of  Fries. 

has  declared,  that  in  order  to  fupport         The1  Prefident.     You  had  better  faf- 

an  impeachment  it  mult  be  an  offence  pend  your  explanations  until  the  gen- 

againft  fome  pofitive   law.     Here  we  tleman  finifhes. 

agree.  The  cafes  which  I  have  put  are  Mr.  Randolph.  The  words  which 
offences  againft  that  law  which  orders  I  took  down  and  which  wire  ufed  by 
perfons  to  exercife  power  with  found  the  gentleman,  were  thefe,  "  that  the 
difcretion.  It  is  a  miferable  quib-  error  in  reducing  his  opinion  to  writa- 
ble to  contend  that  the  refpondent  ing,  was  corrected,  the  paper  with- 
is  not  impeachable  becaufe  there  is  no  drawn,  and  the  counfel  entreated  to 
known  law  prohibiting  what  he  has  go  on  in  their  own  way  until  the  cup 
done.     We  contend  that  the  oath  of  of  humiliation  was  eshaaftcd  to  the 


very  dregs."  This  plainly  evinces,  that  demned  to  death   without  ft  trial.     If 
the  court   conceived   (as  well   as  the  guilty,  he  was  tried  without  even  the 
counfel)  that  they  had  acted  improper-  forms  of  law,  and  the  prefident   was 
Jy.     It  is  not  mercy  which  the  refpon-  obliged  to   fign  his  pardon.     I    hop^ 
dent  has  demanded,  nor  is  he  entitled  this  court  will  not  fanction  fuch  con- 
to  it :  he  muft  have  juftice,  and  to  ufe  duct.  The  conduct  of  the  counfel  for 
the   expreffion   of  the  gentleman   not  Fries,  merits  an  abler   eulogium   than 
now  in  his  feat,  (Mr.  Key)  fheer  juf-  is  in  my  power  to  make.    My  gratitude 
tice.     I  will  afk  if  the  conduct  of  the  as   an  American   citizen  and  a  friend 
refpondent  was  correct  on  the  firllday,  of  liberty,  will  never  ceafe  to  flow  to 
whence  this  recantation  on  the  fecond  them,  for  they  ftood  up  againft  arbi- 
day?    Is  any   man   fit  to  prefide  in  a  trary  conduct  and  oppreflion. 
court  of  juftice   who   by  his    conduct  The  learned  attorney  general  of  Ma- 
had  been  obliged  to  make  atonement  by  ryland   obferved,  that  he  trufted  that 
proftrating  and  degrading  his  office  at  the  hand  of  a  lawyer  might  never  be 
the  feet  of  an  advocate  ?   Was  that  the  polluted  by  any  thing  worfj   than  the 
character  proper  to  difpenfe  juftice  ?  I  opinion  which  Mr.    Lewis  refufed  to 
apprehend  not.     The  man   who  is  o-  read.     I  hope  that  the  hand  of  arrad- 
bliged  to  make  atonement  for  his  con-  vocate    will  always   (brink   from    the 
duct,  is  not  the  man  who  is  fit  to  pre-  touch  of  judicial  influence  and  corrup- 
(ide  in  the  tribunals  of  juftice.     I  go  tion.     Let  us  now  go   to  the  cafe  of 
farther.     John  Fries  was  either  an  in-  Callender,  and  fir  It  with  refpect  to  the 
nocent  man  and  ought  to  have  been  ac-  overruling  the  objections  of  Ballet  the 
quitted,  or  he  was  a  traitor  to  his  coun-  juror.       Here    I   muft    be    permitted 
try,  and  ought  to  have  expiated  on  the  to  obfervc    that   the    law    which   has 
gibbet  the  crime  which  he  had  com-  been  adduced  refpecting    jurors,    has 
mitted.     What  then   muft  have  been  been     drawn    either     from     decifions 
the  conduct  of  the  refpondent,  which  in  civil  cafes,  or  decifions  in  England 
induced  tite  executive  to  pardon  a  moft  before  the  revolution.  From  StarCham- 
notorious  offender,  and  one  to  whom  ber  decifions,  patted  in  hard  ancLuncon- 
mercy  ought  not  to  have  been  beftow-  (titutional  times.    Thefe  cafes  are  now 
f  d,  or  to  reduce  an  innocent   man  to  cited  in  fupport  of  the  conduct  of  the 
the   rifle  of  death  without  a    trial  ?  I  refpondent,    although   he    would    not 
have  underftood  that  Fries  has  been  re-  fuffer  cafes  decided  in  England  previ- 
prefented  by  the  gentleman  who  open-  ous  to  the  revolution,  to  be  cited  in  fa- 
ed  the  defence,  as  not  ignorant,  friend-  vor  of  the  innocent  Fries.   Were  thefe 
lefs     or    innocent.     Not    ignorant   or  decifions  to  have  any  influence  in  the 
friendlefs  faid  the  gentleman,  becaufe  decifion   of  this  cafe  ?  I  trult  not  fir. 
he   undertook  to  fet  up  his  opinion  in  Not  only  Star  Chamber  decifions  have 
oppofition  to  that  of  congrefs,  and  was  been  cited,  but  the  authority  of  chief 
able  to  raife  fo  many  friends  as  to  pre-  juftice  Keelynge.     Who  this  Sir  John 
vent  the  execution  of  a  law.     I  am  a-  Keelynge  was,  will  appear  from  a  re- 
fraid  that    if   this  mode  of  reafoning  ference  to  the  4th  volume  of  Hatfel's 
were   adopted,  that  the   riotous   mob  precedents.      We  find   in  that   book, 
under  lord  George  Gordon,  in  1780,  that  upon  complaint  being  made  of  in- 
would  be  considered  as  the  moft  learn-  novations  in  the  right  of  tnal  by  jury, 
fd  and  enlightened  men  of   the  eigh-  that  a  committee  was  appointed  to  in- 
teenth  century,  for  they  even  under-  vefligate  the  conduct    of  chief  juftice 
100k  to  expound  a   doctrine  which    a-  Keelynge.     This  then  is  the  authority 
rofe  in  the  church,  and  which  it   was  on  which   the  counfel  for  the  refpond- 
the  peculiar  province  of  the  clergy  to  ent  rely  for  the  vindication  of  their 
explain.     If  John  Fries  was  innocent,  client.     I  do  believe  that  the  refpond- 
i;-sn  as  innocent  man  has  been  con-  ent  (who  has  been  declared  to  be  a 
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putriot  of  feventy-fix)  will  confent   to 
be  juOified  by  fuch  an  example.  I  muft 
believe  fir,  that  the  counfel  for  the  re- 
fpondent   in  their  zeal  to  acquit  him, 
have  cited  as  law,  what  they  knew  not 
to  be  lav/.     When  I  fee  gentlemen  of 
their  talents  and  legal  knowledge,  re- 
ferring to  the  authority  of  Keelynge, 
I  think  it  a  conclufive  argument  againft 
their   client,  and  a   full  refutation  of 
the  cafes  cited  by  the  attorney  general 
of  Maryland.     I    muft  be  obliged  to 
folicit  the  indulgence  of  the  court,  for 
the    imperfect    view   of    the    fubje£t 
which  I  fhall  be  compelled  to  take,  as 
I  have  been  fo  unfortunate  as  to  mif- 
lay  my  notes,  and  fhall  I  fear  be   un- 
able to  lay  a  correct  ftaterasnt   of  the 
voluminous  body  of  report  before  this 
court.     I  fhall  now  proceed  to  the  cafe 
of  Baffet.     The  counfel  have  told  us 
that  John  Baffet,  did  not  object  to  fer- 
ving  on  the  jury,  but  only  fuggefted  a 
fcruple   of  delicacy  which  it  was  the 
duty  of  the  judge  to  overrule.  What- 
ever might  have   been   the  opinion  of 
the  judge,    Mr.   Baffet   with    all   the 
itrength  of  political  prejudice   which 
he  fo  evidently  manifefted  at  this  bar, 
did  not  think  it  perfectly  correct   and 
proper  that  he  fhould  ferve  on  the  ju- 
ry.    The  refpondent  is  charged   with 
overruling  the   objection  of  Baffet  to 
ferve  on  the  jury.     What  is  an  objec- 
tion ?  A  man  comes  forward   and  de- 
clares that  he  did  not  wifh  to  ferve  on 
the  jury,  for  certain  reafons.     This  is 
not  a  pofitive   denial  to   ferve,   but   it 
certainly  was  an  objection,   and  fuch 
^n  objection  was  overruled  in  the  cafe 
of  Cullender  ;  and  to  fupport  this  de- 
sifion,  we  are  refercd  to  the  authority 
of  chief  juflice    Keelynge,   and   Star 
Chamber  authorities.  Thiers  the  ftron- 
geft   argument  againft  the  conduct  of 
the  refpondent.     With  refpect  to  the 
rejection  of  col.  Taylor's  teftimony,  I 
fhall  bottom  myfelf  upon  the  admiffi- 
ons  of  the  attorney  general  of  Mary- 
land, and  his  inability  to  find  in  all  his 
legal  refearches,  but  one  folitary  cafe, 
which  was  deemed  justificatory  of  the 
refpondent,  and  that  a  late  cafe  in  M'Nal- 
ly,    which  is   not  the   belt  authority. 


That  authority  declares  that  although 
the  court  poSefTed  the  right  to  oblige 
counfel  to  declare  what  they  intended 
to  prove  by  their  witneffes,  yet  it  was 
not  the  practice  to   do  it.     What  was 
faid  by  the  chief  juftice  of  the  United 
States,  on  whofe  teftimony  and  that  of 
Robertfon's  I  rely  ?  He  faid  that  he  ne- 
ver knew  a  fimilarcafe  to  occur  as  the 
one  in   which    the   teftimony    of  col. 
Taylor  was  rejected.    He  felt  extreme 
pain  in  being  obliged  to  fpeak   of   thj 
conduct  of  a  brother  judge.     The  re- 
fpondent  was    then   the  perfon    who 
raifed  the  queftion  in  the  cafe  of  col. 
Taylor's  teltimony,  which  was  novel  in 
Virginia,  and  had  never  been  witneffed 
by  the  chief  juftice,  who  is  a  man  in- 
finitely fuperior  to    the  refpondent   in 
every   point  of  view.     Upon  the  ifub- 
ject   of  the  firft    fpecification   in   the 
fourth  article,  the  learned  attorney  ge- 
neral of  Maryland,  has  cited  M'Nally 
to  fhsw  that  the  court  have  a  right  to 
compel  counfel  to  reduce  their  quef- 
tions^to  writing;  but  in  reply  to  this,, 
I  bottom  myfelf  upon   the  teftimony 
of  judge   Marfhall,   who   ftated    that 
where  a  queftion  arofe  on  the  queftioii 
itfelf,   it  was  cuftomary  for  the  court 
to  have  it  reduced  to  writing  in  order 
to  decide  with  more  accuratenefs,  bu: 
that  he  had  never   known  it  done  on 
any    other  occafion.     This    teftimony 
eftablifhes  beyond  a  doubt,  that  judge 
Chafe  acted  in  a  manner  totally  novel 
to  the  judges  of  the  United  States.  On 
the  fubject  of  the   manner  which  the 
judge  conducted  himfelf  towards    the 
counfel,  I  only  wifh  to  rely  on  the  tef- 
timony of  his  own  witnedes.     Whil$ 
I  do  not  wifn  to  rely  on  the  teftimony 
of  the  counfel  for  Callsndcr,  I  hope  ir. 
wiil  not  be  confidered  as  meaning   the 
fmalleft    flight   to  them,   God    forbid, 
that    I   fhould   fay   any    thing   which 
would  in  the  fmalleft  degree  tend  to  in- 
validate their  teltimony,  but  they  may 
be  confidered  as  parties  concerned,  and 
it  may  be  faid  they  were  influenced  by 
perfonal  feelings  i  on  this  ground  there- 
fore,  I  do  not  mean  to   rely  on  their 
teltimony.     What  did  the  chief  juftice 
fav?    He  faid  but  little,  but  what  did 
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he  look  ?  He  appeared  to  be  confcious  him,  and  fupprefs  infurrection.  Why 
that  the  refpandent  had  acted  impro-  thofe  troops  were  brought  to  Rich- 
perly,  but  he  felt  the  delicatenefs  of  mond  and  kept  there  during  the  trial 
his  iitu.ition  in  deciding  en  the  con-  of  Callender,  is  not  for  me  to  deter- 
duct  of  a  brother  judge.  What  did  mine.  But  we  have  been  told  that  the 
Robertfon  fay  ?  That  the  judge  al-  refpondent  is  jultified  by  the  practice 
ways  fpoke  in  the  firfl:  perfon.  Col.  of  his  own  (late,  that  he  conformed 
Taylor  decl-red  that  the  conduct,  of  the  to  the  practice  of  the  flate  of  Mary- 
judge  appeared  calculated  to  abafh  the  land.  Surely  the  practice  of  Mary- 
counfel  and  turn  them  into  ridicule,  land  was  not  law  more  than  that  of 
and  that  it  had  the  defired  effect,  and  Virginia,  and  not  more  to  be  regarded, 
that  every  body  laughed  at  the  obfer-  The  refpondent  in  one  in  fiance  refts 
vations  of  the  court,  but  the  counfel.  his  defence  on  the  ground  that  he  wa? 
What  did  Gooch  fay  ?  Why,  (to  ufe  not  bound  by  (late  laws,  and  at  the 
his  own  phrafc)  that  the  judge  appeared  fame  time  takes  fhclter  under  the  laws 
much  in  "  yearnefl"  and  that  his  re-  and  practice  of  the  (late  of  Maryland, 
marks  were  very  witty  and  abufhed  the  Tt  has  been  aflced  why  the  refpondent 
counfel.  But  the  attorney  general  of  did  not  conform  to  the  character  for 
Maryland,  who  is  never  at  a  lofs  for  an  difcernment  given  him  both  by  his 
/.rgutnent,  has  obferved,  that  this  con-  friends  and  enemies.  Why  did  he  not 
duct  of  the  judge  was  calculated  to  if  he  wtfhed  the  conviction  of  Callen- 
kecp  the  people  in  a  good  humor —  der  fecretly  lie  in  wait  and  fprir.g  up- 
That  the  counfel  for  Callender  attempt-  on  his  prey  ?  Simply  for  this  reafon — ■ 
el  by  their  conduct  to  excite  infurrec-  that  there  is  no  principle  or  rule  more. 
rion,  and  it  was  proper  in  the  judge  true,  than  that  whatever  is  the  gene- 
to  prevent  their  effecting  their  purpofe.  ral  character  of  a  man,  he  is  unable 
This  argument  does  great  credit  to  the  always  to  conform  to  it.  We  find  the 
ingenuity   of  the    gentleman,    but    it  refpondent  in  the  cafe  of  Fries  on  the 

does  not  juftify    the   refpondent. firlt  day,  highly  imperious  ;  but  after- 

Where  was  the  refpondent  at  that  time  ?  wards,  on  the  [tool   of  repentance. — 

Was  he  at  a  diftrict   remote    from  the  At   another   tribunal   this   repentance 

feat  of  the  government  of  a  (late,  and  may  have  fome  effect.   But  if  this  court 

where  he  could  not  be  protected  ?  No,  will  bear  in  mind  that  it  was  brought 

fir, he  wasinR:chmond,thccapitol  of  a  about  by  the  manly  conduct  of  the  gen- 

ftate  which  was  never  difgraced  by  an  tlemen  of  the   bar,  he  will  be  entitled, 

infurrection,  unlefs  the  glorious  times  to  no  mercy  before  this  tribunal  for  it. 

of   1776  may  be  fo  termed.     He  was  It  has  been  faid  that    the  doctrine 

within  a  (tones  throw  of  the  refidence  contended    for     by     the    counfel   for 

of  the  then   governor   of  Virginia — a  Fries,  and  the   counfel  for  Callender, 

man  whom  I    will  fay  nothing  about,  would  proltrate  our  rights  at  the  feet 

let  the  high  (tations  which  he  has  fill-  of  juries.     There  may  they  always  lie, 

ed  in  the  fervice  of  his  country,  fpeak  in  preference  to  the  feet  of  judges.— 

tor  him  :  a  man  who  was  at  that  time  The  gentleman  who  clofed  the  defence 

more  inter  ..'fled  in  the  fafety  of  the  ref-  (Mr.  Harper,)  obferved,  that  we  ought 

pondent  than  he  appeared  to   be  him-  not  to  place  the   criminal  law   at    thts 

ielf:  a  man  who  trembled  left  the  con-  feet  of  the  juries.     Sir,  it  is  the  molt 

duct  of  the   refpondent   (hould   drive  glorious  attribute  of  juries  to  declare, 

the  people  to  madnefs,  and  caufe  them  that  they  have  the  right  to  decide  the 

to  violate  the   laws.     The    refpondent  law  as  well  as  the  fact  in  criminal  cafes. 

was  not  merely  under  the  protection  of  It  is  conceded  they  have  the  right  to 

the  laws  of  the  United  States,  but  he  find  a  general  verdict  which  cannot  be 

was  in  the  neighborhood  of  a  canton-  fet  afide,  if  in  favor  of  the  accufed.  Ot 

ment  of  the  troops  of  the  United  States,  what  confequencc  then  is  it,   whether 

who  would  have  been  ready  to  protect  this  power  is   an   incidental  or   direct 
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er-e,  io  that  they   enjoy  it  ?  We  have    him  guilty  of  murder,  though  drre&ed 
r.o  power  given  by  the  conilitution   to    bv  ail   the  courts  in  the-^nation.      Ac- 


ounifh  a  man  for  robbing  the  mail,  but 
we  have  the  power  to  eftablifh  poil- 
cffices,  and  carries  with  ic  the  Dower 
of  puuilhing  robberies  of  the  mail. 
Gentlemen  have  admitted  that  the  ju- 


cordin _j  to  fomc  of  the  facred  maxims 
recorded  i.»  that  book  which  has  been 
fo  frequently  cited,  I  would  fay,  "  I 
would  have  don^  fo  too,  and  I  cannot 
believe   that    to  bj   a  crime  in  another 


ry  poflefs  the  power  of  deciding  the  which  would  be  juftlfiable  in  mvfelf." 
law,  yet  they  fay  they  have  not  the  I  have  been  a  juror,  an.!  always  thought 
ri^ht.  In  this  tiflue  of  felf  contradic-  myfelf  authonf  d  to  decile  on  the  law 
tions  the  gentlemen  tell  us,  that  the  ju-  in  criminal  cafes,  and  ihould  think  I 
ry  ought  to  be  bound  by  the  opinion  of  had  as  much  right  to  dictate  to  the 
the  court  as  to  the  law,  but  they  have  court  what  was  the  law  in  civil  cafes, 
a  right  to  decide  whether  the  fads  as  they  had  to  me  in  crimin  d  cafes.  I 
proved,  brought  the  cafe  within  the  hops  that  before  gentlemen  will  un- 
law. Is  there -a  greater  contradiction  dertake  to  eftabiilh  the  law  as  they 
than  this  I  Are  gentlemen  contending  have  contended,  they  will  introduce  a 
for  a  dodrine  in  a  capital  cafe,  which  bill  to  make  juries   more  fubmiflive  to 


in  England  has  been  fcouted  in  the  cafi 
of  a  libel,  that  the  jury  are  only  to 
find  the  facts  and  the  court  to  deter- 
mine the  law  ? 


the  mandates  of  the  courts. 

There  is  an  expreffion  in  one  of  the: 
articles  of  impeachment,  which  has 
b^en    commented   on  by    one   of   the 


In  the  cafe  of  Fries,  it  was  perfectly  counfel  for  the  refpondent,  (Mr.  Key  :) 
ufelefs  to  have  a  jury  trial.  The  It  is  the  word  "  intemperance."  As 
facts,  which  it  is  contended  were  the  fhefe  articles  came  folely  from  my  pen, 
only  thing  on  which  the  jury  had  a  right  I  feel  bound  to  explain  the  meaning  of 
todecide,  wereagreed  on  by  all, and  the  every  word  contained  therein.  The 
court  had  decided  the  law  of  treafon.  I  word  intemperance,  has  various  figni- 
deny  the  gentlemen's  law,  as  well  verf-  fications  and  may  proceed  from  vari- 
ed as  they  are  in  thatfeience  ;  and  I  do  ous  caufes.  It  may  proceed  from  glut- 
aflert,  that  if  ever  I  am  called  upon  to  tony.  It  may  confiil  in  drunkenefs  or 
act:  in  the  capacity  of  a  juror,  I  (hall  re-  another  excels  which  I  am  athamed  to 
fufe  to  be  bound  by  it.  Suppofe  a  man  mention  to  this  honorable  court  :  or 
were  indicted  for  treafon,  the  conilitu-  it  may  confilt  in  a  want  of  temper, 
tion  has  defined  it, and  the  court  aflam-  This  lait  the  article  of  impeachment 
ing  to  themfelves  the  infallibility  of  the  his  reference  to,  when  it  charges  the 
court  of  Rome,  were  to  declare  that  a  refpondent  with  being  guilty  of  intern- 
mere  riot  was  l(  a  levying  of  war  ;"  pcrance  on  the  trial  of  Callender.  This 
(hail  I  fir.  furrender  my  confciencc  to  is  a  charge  which  the  friends  of  the 
the  court  ?  No,  I  ihould  be  bound  by  refpondent  are  obliged  to  acknowledge 
my  own  belief,  and  ihould  difregard  to  b^  corr-d.  It  is  admitted  that  he 
the  opinion  of    the  court.     tSupnofe  a  wants  te  riper. 

man    mould    be     indicted   for   killing  Upon  the  fubjed  of  the   eighth  ar- 

another.       Some    circumflances     will  tide    I     will   take   leave   to  fay  a   few 

amount  to  a  juitification,  fuch  as  it  be-  words.     What  was   the    charge  given 

ing  done  in  defence  of  his  perfon,  and  by  the  refpondent  to  the  grand  jury  a£ 

which  I  connder  equally  as   facred,  in  Baltimore  ?    The    eloquent    gentleman 

defence  of  his  charader    and   reputa-  who  clofed  the  defence,  has  compared 

tion.     If  I  were  on  the  jury,  and  it  ap-  the  (cene  produced  by  it,  to  a  brawl  or 

p  ared    that  the  perfon    indided   had  r.  riot.     He  told  us  that  there  was  no 

killed  the  other  in  defence  of  his   cha-  law  to  prohibit  it,  and  the  refpondent 

rader  and  reputation,   I  will  not  find  was  jultitiabte  in  delivering  ths  charge 
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and  yet  the  gentleman  with  fo  fertile  he  declared  the  law  with  refpccl  to  trea- 
an  Imagination  as  he  pcfleffes,  could  fan  :  Such  treafon  as  a  man  of  plain 
liken  it  to  nothing  but  a  brawl  or  a  riot,  fenfe  will  not  find,  by  adverting  to  the 
And  is  this  a  proper  character  to  pre-  con.'litution.  We  next  find  him  in 
fide  in  a  court  of  juftice  r*  Is  a  man  the  cafe  of  Cailendcr,  fixing  the  doc- 
who  conducts  himfelf  in  fuch  a  man-  trine  of  libels.  We  fee  the  fame  fpi- 
ner  as  to  excite  in  court,  fenfations  rit  pervade  the  decifion  of  both  thefc 
fimilar  to  thofe  excited  by  a  brawl  era  cafes,  we  fee  a  determination  to  con- 
riot,  to  be  continued  in  the  exalted  (la-  vied.  Follow  him  to  Annapolis,  and 
tion  of  a  judge  of  the  fupreme  court  of  we  find  the  foul  of  Yorick  infufed  in 
the  United  States  ?  I  hope  not,  Gr.  the  fcul  of  the  judge.  We  find  him 
The  time  has  been,  when  the  fenti-  not  indeed  the  king's  jefter,  for  luckily 
ments  advanced  by  the  judge  in  his  we  have  no  king  ;  but  we  find  him 
charge,  would  have  been  denounced  as  the  jefter  of  the  nation,  of  the  law, 
Jacobinical,  and  would  have  come  and  of  the  judiciary.  I  beg  leave  here 
within  the  pale  of  the  fedition  law.  to  remark  upon  the  teftimony  of  Mr. 
Even-handed  juftice  has  come  home  to  Mafon,  with  refpedl  to  the  converfa- 
refpondent,  his  own  precedents  fation  which  took  place  between  him 
condemn  him.  The  charge  againft  and  the  judge,  at  Annapolis.  If  this 
John  Fries,  (and  which  the  refpondent  were  a  jeft  it  was  a  bitter  and  biting 
pronounced  to  be  treafon)  was  an  at-  one  to  Cailendcr,  and  fo  far  was  the 
tempt  to  prejudice  the  minds  of  the  witntfs  from  conceiving  it  to  be  of 
people  againft  the  government,  and  the  that  nature,  that  he  never  mentioned 
refpondent  has  been  guilty  of  the  fame  it  to  any  perlbn  until  the  day  preceed- 
ofience.  But  this  conduct  has  been  ing  this  trial.  He  did  not  conceive 
attempted  to  be  jufiiiied  on  the  ground  himfelf  juftifiable  to  play  with  the  cha- 
that  it  lias  been  the  practice  for  paribus  racier  of  the  refpondent,  however  the 
to  preach  policies  from  the  pulpit,  and  latter  might  be  difpofed  to  fport  with 
judges  to  pronounce  judicial  harangues  that  of  others.  But  we  wae  told  that 
from  the  bench.     If  we  advert  to  Hat-  this  fort   of  evidence  violated   private 

I's    Precedents,    we    fhall    perceive  feelings,  and  that  one  gentleman  ought 

that,do&©r  Manwaring  was  impeached  not  to  be   forced  to  give  evidence    of 

for    preaching  a  political    fermon,      I  the  converfation    of  another.     Thank 

trufl  that  the  judiciary  will  be  confin-  God,  we  live  in  a  country  in  which  no 

ed  to  th<  i    own  province,  that  of  giv-  man  is  above  the   law,  and  where  no 

ing  correct  expeditions  of  the  law,  and  diftinclion  is  made  in  courts  of  juftice 

that  the  quick  hand  of  the  government  between   gentlemen    and    fimplemen. 

will  puniih  all  tbofe  who  exceed    their  Francis  the  firfl,  did  not  carry  his  idea 

propei       unds:     If  I  thought  it  worth  of  gentlemen,    further  than    has  been 

while.  I   would  (hew  the   impropriety  done  in  this  cafe.     I  have  underftood 

of  delivering  political  c  hat  res  to  grand  previous  declarations  ©fa  party,  is  legal 

juries,  but  rhat  point  muii  be  evident,-  and  proper  evidence  againft  him,eipe- 

and    has  i  een   conceded    on    all  fides,  cially  when  his  declarations  are  carried 

All  the  witnefiea  produced  by  the  rei-  into  effect.     In  this  cafe  the  fads  fol- 

pondent,  have  declared  that  they  con-  low  the  declarations,  God  hath  joined 

fidered  the  delivery  oi  political  charges  them  together  and  let  no  man  put  them 

as  improper.  aiTunder. 

I  mutt  now  be  permitted  to  at'empt         We  have  been  accufed  of  laying  in 

fen  ;  like  a  review  of  the  conduct  wait  for  the  refpondent,  as  he  has  done 

of  the  judge.    Begin  with  him  in  May,  for  his  victims,  and  we  have  been  told, 

1 800,  when  fitting  qn  the  trial  of  Fries,  in  order  to  accompliih  lis  conviclioit 
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we  have  violated  the  feelings  of  gentle-  Dallas  ;  but  THghman  and  even  Rawle 

men  and  loofened  the  bonds  of  fociety.  declared  that  ihey  had  never  teen  fuch 

Sir.   in  courts  of  juftice  we  hear  noth-  a    procedure.      When    I    fay  "even 

ing    about  gentlemen,   and    thofc   re-  Rawle,"  I  do  not  mean  with  difrefpeel 

marks  xvill  not  make  us  (In  ink  from  our  of  that  gentlem  in,  but  he  did  not  hear 

duty.     We  will    follow    him  ftep  by  what  the  others  did.     So   little   attert- 

ftcp  unto  the  final    confummation  of  tion  did  he  pay  to  the  proceedings  on 

his  obj:d.  This  conduit  was  unknown  the  firft  day,  that  he  did  not  hear  the 

to  the  plain  common  fenfe  of  our  an-  expreffiorts  of  Mr.  Lewis,  which  ou-ht 

ceflors.      Follow  the  accufed  from  the  to  immortalize  him,   **  That  his  hand 

trial  of  Fries  to  the  cafe  at  New-Caflle,  Bioujd  never  be  polluted  with  a  preju- 

andwe   fee  one  uniform   rule  of   con-  dicated  opinion,  efpecidly  in  a  capital 

duel,  a  determination    to    bear    down  cafe."     He  dL*  not  hear  much  elfe  that 

all  oppofition.     We  are  not  to  take  the  was  heard  by  others  ;  the  reafon  was, 

articles  as  different,  but  as  one  contin-  that  he  was  employed  about  his  official 

ual  ace  of  mifcondact.     We  find  the  duties.   We  fee  the  fame,  fpirit  pervadei 

charges   fupporting    each   other   from  the   conduct,   of   the  refponderit.     We 

the  cafe    of  Fries,  in  Philadelphia,  to  have     been     told    that    our   fympathy 

the  charge  delivered  to  the  grand  jury  oughl  to  beenlilted  not  on  the   fide  of 

at    Baltimore.      We   will    then  trace  Fries,  but  on   the    fide   of   the   judge. 

him  from  Annapolis  as  we  would  anoth-  He  has  been   reprefented    as  an  aged 

er  felon,   and  i  e   if  his  after  conduct  patriot  of  feventy  years,  as  a  mm  who 

was  not  in  conformity  with  his  declara-  is  obliged  to  employ  the  few  moments 

lions  there.     Trace  hire   in   the    ftage  in  which  he  is  not  engaged  in  p-rform- 

on  his  way  to  Richmond,  and  we  find  ing    his  judicial   duties,   in  defending 

him  engaged    in    a   converfation  with  himfelf  againft  a  criminal  profecution, 

Triplett,  who  was  a    ftranger   to  him,  and    it   has   been    faid   that    we    have 

and    expreffing   fentiments    hoitile  to  thirtted  for  his  blood.     What,  fir,  are 

Callender.     We    fmd  him  afterwards  we  about   to  take  away    his  life  ?  No, 

at  Richmond,  expreffing  his  regret  and  Mr.   Prefident,  we   only    aflc   that    he 

apprehenfions  that  Callender  would  not  mould  be  removed  from  office,  on  ac- 

be  taken  that  court.   But  the  gentleman  count  of  the   outrages   which  he  has 

who  fpoke  lait  (Mr.  Harper)  obferved,  committed  againlt   his   country.     Bu: 

that  no  credit  ought  to  be  given  to  this,  he  is  faid  to  be  a  man  ftruggling  with 

becaufe   the     marthal   did   not  return  age  and  difeafe,  a  man  worthy  of  fym- 

without  Callender.      Triplett  did    not  pathy.     Sir,  I  mud  be  allowed  to  feel 

fay  that  the  marthal  had  returned  with-  fympathy  for  others   as    well    as    the 

out  him,   but    that  the  judge  told  him  j'-idge,  and  cannot  refute  it  to  his  vic- 

fo.     Might  not  the  judge,   hearing   or  tims.     A  hearty  yeoman  (as  Fries  was) 

fearing  that   Callender    could    not    be  ftruggling   with   injustice  and  opprcf- 

taken,  declare  that  the  marihal  had  re-  fion,  difpofing  of  his   little  property  to 

j-urned  without   him  ?  molt   indabita-  meet  the  charges   of  the  profecution. 

bly.     There  is  no  inconnftency  in  the  A  yeoman,  who,  having  heard  of  the 

teftimony   of  Triplett,  znd    not  being  (tamp  aft,  in  a  moment   of  apprehen- 

contradicted  it  mult  be   confidered  as  fion  and  violence  of  temper  had  refiit- 

cohclufive.      From  thence   foilow  him  ed  what  he  deemed  an  opprefEve  law. 

into  court  during  the  trial    of  Callcn-  This  man  we   behold   in   a   dungeon, 

der,  and  then  trace  him  to  New-Caftle  liftening  to  the  clanking  of  his  own  fet- 

rmd  Baltimore,  and  we  (hall  find  a  til-  ters,  and  without  one  foil  tar  y  friend  to 

fue  of  fatts  bearing  up  and  fupporting  comfort  and  cheer  his  drooping  fpirits. 

each  other.     In  Penni'ylvania,  we  find  He  mult  have  been  beloved  and  efteerh- 

conducl  as  was  not  novel  to  Lev/is  and  ed  among  his  neighbors  ;  ior  the  gen- 
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tlemar.  from  Pennfylvania,  (Mr.  Hop-  and  Fries  and  Callender  ought  to  have 

kirifon)  lia^  faid  that  h.  poifefled  im1a-  had  trie  fam;,  whether   guilty   or  not. 

ence   enough    to    prcv  nt  far  a    long  The  attorney  general  of  Maryland  has 

time,  the  execution  of  a    law  of   the  told  us  that  they  had  fair  trials,  becaufe 

United  States.      This  man,    trembling  they  were  guSlty,  and  if  the  jury   had 

at  the   terrors  of  the  law   and  about  to  found  a    contrary  verdict   it  would  not 

be  the  victim  of  conitructive    trealon,  have  been   an  impartial   but    a    partial 

is  as  much  entitled  to  our   fympathy  as  verdict,    becaufe     contrary     to    right, 

any  king.     He  lhall  have  my  fympathy,  This  is    a    different   conception    of    an 

and  more,  ht  ihill   hav^  judice.     Sir,  impartial  trial    than    what  1   have   al- 

my    fympathy  (hail    flow  as  much    for  ways  conceived.      I  hope  the   conduct 

the  victim  of  injuftice,  as  for  h:s  pow-  of  the  judge  will  be    taken    altogether, 

erful  oppiefi br.     Let  however  the  cha-  and  the  quo  an/mo  will  be  feen  to  pervade 

ractcr  which  we  have  heard  of  Fries  be  all  his  acts.   It  has  been  aflced  whether 

falfe,  a;i  I  the  o  her  defpicable,  mifera-  if  the  refpondent   (who  is  acknowledg- 

b!e  reptile,  be  as  much  a  wretch  a?   he  ed  to  be  a  man  eminent  for  his  talents) 

has   >e.  n  r.  pr Tented  to  be.  and  which  had   evil   and    corrupt     intentions,     he 

1  grant   to  b~  correct,    yet  I  trull   that  would  not  have  difguifed  them.  01  whe- 

this  court  will  not  be  influenced  by  ex-  ther  he  would  have  difclofed  them.     In 

trauenus  matter.      We  have  been  told  anfwer  to  this  I  will  obferve,  that  let  a 

that  Fries    w  s  a  great  rebel,   and  Cal-  per  lb  n  be  ever  fo  wife,  he  is  not  always 

Jender    a    miferable    wretch.        Admit  upon  his  guard.      Men   of  fenfe  fome- 

this  to  br  the  cafe,  do.s  that  prove-  th.it  times  fay  ami  do  fooiilh  things,  like  the 

rh  y  were  not  entitled  tojultice  ?    The  lengthy  argument    of  the   ex-attornry 

rourt  was    a    court   of    law  and  not  of  general  of  the  United  States,    to  prove 

honor,  and  were  bound  to  di  p_nle  juf-  that  the  Poiovmck  had  tivo  fides  to  it 

)■>  a!!    with    an  impartial  hand.      I  In  the  defultory  courfe  which  I  have 
bottom  myfelf  on  the  cafe  of  Logwood,  purfued  in  the  arguing  of   this  cafe,  I 
to  ihew  that  the    chief  jufiice   of  the  mull  be    permitted   to   notice  obferva- 
United  States,  although  he  mull  have  tions  as  they  occur  to  me,  becau'e  I 
conGdered   Logwood    as  one    of    the  was  unfortunate    enough    to  !ofc    my 
greateft   of  criminals,   yet  he   deemed  notes,  ami  they   were  only  found    and 
hina   entitled   to    the   benefit  of  a    fair  brought  me  this  morning  by  the  mar- 
aud   impartial  trial.       Although  there  lha!  of  the  diitrict  of  Columbia,  but  I 
was  great    r-afo:i  to   fufpe&   his  ufnig  have  a  precedent,  for   the    learned    at- 
f  ml  play,  that  ^r  at  man  who  prefixed  torney  gcneral'of  Maryland,  was  tqu«l- 
at  the  trial,  and  whofe  real  worth   was  ly  a^  defultory  as  I  have  been. 
r<ever  known  until   he  was    appointed         The  ex-attorney  general  of  the  Unit- 
chief  jmlice,  faid  not  a  word,   uttered  ed  States,  atked  whether  it  would  110c 
not  a  fy liable  until  the  jury  had  found  be  abfurd  that  one  let  of  laws    fhould 
their    verdict   and   an    exception    was  be  in  force  in  the  courts  of  the  United 
taken   (to  the  indictment,    and  he  was  States, on  one  fide  the  Potomack,  and  a 
obliged  to  deliver   the   opinion   of  the  different  let    on  the   other  fide.      Had 
ojurt.     He  never  conhdered  Logwood  the  gentleman  thought  but  a  mom..nt, 
y>s  entitled  to  indulgence.     He   knew  he  muit  have  known  that  that  was  the 
?!>at  he  ha  i  been  guilty  of  a  moil    hci-  c<C;,  and  that  the    act  of   congrefs  ex-  «■ 
«ous  offence,  and  th  it  he  employed  ev-  prefsly  declares  the  itate  laws  to  be  the 
«r.ry  i;ndue  means  in  his  power  to  obtain  rule  of  conduct  for  the  government  of 
?n   acquittal,    but    the    ju.lge    thxiink  the  federal   courts.     Wnat  law  of  the 
n  eltablifhing  a    precedent,    which  United  States  provides   lor   hanging  a 
ftjh'hi  be  ufed  when  no  neceflity  exiit-  man  for  murder  ortreafon,  or  provides 
jt/j  tpj  it.     This  man  had  a  ia:r  trial,  for  ftriking  a  jury  i  None   docs   exiit. 
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No  uniform  laws  cxift  throughout  the 
courts  of  the  United  States,  but  they 
vary  according  to  the  cultoms  and  ufa- 
ges  of  the  dates.  This  was  provided  for 
the  founded  reafon  ;  that  the  people 
of  the  different  flutes  had  been  aceuf- 
tomed  to  b.  proceeded  again ft  by  their 
own  laws,  and  would  like  them  better 
than  a  new  code.  I  by  no  means  de- 
ny the  right  of  congrefs,  to  pafs  a  gene- 
ral law  for  the  government  of  the  fed- 
eral courts,  but  by  the  law  of  congrefs 
it  is  declared,  that  the  date  laws  ihall 
prevail.  An  attempt  has  be.n  made  in 
the  courfe  of  the  debate,  to  arraign  the 
tetlimony  of  John  Heath.  How  is  it 
arraigned.  He  is  a  creditable  man, 
has  been  a  member  of  congrefs,  and  is 
now  one  of  the  executive  counfel  of 
the  tuts  of  Virginia.  Marfhall  dated; 
that  when  He  went  to  the  chambers  of 
the  judge,  he  found  Heath  on  his  way 
out,  bur  he  does  not  remember  wheth- 
er Randolph  was  with  him  at  the  time 
or  not,  Randolph  might  have  been 
there  before,  and  the  converfation  b:- 
tween  him  and  the  j'idge  have  taken 
place.  Heath  dated  at  this  b  ir,  that 
lie  related  the  converfation  to  Mr. 
Holmes  and  fevcral  others.  An  at- 
tempt his  been  made  to  thew,  that  he 
could  not  have  related  it  to  Mr.  Holmes 
on  that  c^ay,  becaufe  Holmes  left  Rich- 
mond before  Ca!  lender  was  arretted. 
Heath  did  not  it.jte  whether  he  1  elated 
it  to  Mr.  Holmes  directly.  He  dared 
that  he  told  it  to  feveral  immediately, 
and  that  he  remembers  to  have  told  it 
to  Mr.  Holmes  ;  and  the  latter  dates, 
that  it  mi"ht  have  been  told  to  him  at 
the  September  court  following.  Heath 
dated,  that  he  had  related  the  conver- 
fation to  Merriwether  Jones,  who  was 
fumtnpned  as  a  witnefs,  but  was  pre- 
vented by  indifpofition  from  attending, 
he  would  therefore  have  dated  that  as 
true  which  was  not  a  fact,  when  he  ex- 
peeled  that  Jones  would  be  here  as  a 
witnefs.  If  I  had  been'governed  by  per- 
fonal  confederations,  I  lhould  long  fmce 
have  clofed  my  remarks,  but  my  duty 
compelled  me  to  be  longer  than  I  wiih- 


ed.  I  flnll  however  endeavor  to  fin- 
iih,  that  this  caufe  may  go  to  a  tribu- 
nal where  it  may  be  deci  fed  in  "the 
fpirit  and  letter  of  juitice.  I  feel  averfc 
to  detain  this  court  any  longer,  when 
I  am  conscious  that  bufinefs  of  impor- 
tance claims  their  attention  j  but  I  mud 
be  permitted  to  repeat  one  argifment, 
that  tht  independence  of  the  judiciary 
is  amply  fufficient  for  the  f.iithfui  dis- 
charge of  their  duties  If  judges  are 
perfect,  and  not  co  be  conhdercd  as 
men,  why  did  the  conditution  provide 
for  impeaching  them  ?  This  court  was 
told  to  guard  againdt  the  fpirit  of  par- 
ty, and  of  the  mifchief  that  would  re- 
fult  from  a  conviction  of  the  respon- 
dent ;  as  the  fpirit  of  victorious  fac- 
tions have  been  adduced,  I  will  C\y  a 
fesv  words.  '  The  prefent  ruling  p*rty 
has  been  repr-fented  as  a  victorious 
one,  and  warned  nor  to  follow  the  ex- 
ample of  others  What  is  the  fubjeel: 
of  the  p  ofecutiou  ?  l'o  h  An  u p  to  the 
judges  a  warning,  to  a.d  with  upright- 
nefs  in  oifice,  and  not  to  lean  ro  any 
party.  If  they  do  their  duty  and  ad- 
minider  ju^ice  to  every  perfon,  they 
will  be  free  from  p'rofecution.  this 
profecution  win  be  a  folemn  memento 
to  them,  that  juftiqe,  although  fomc- 
times  How,  is  always  certain  to  over- 
take her  victims.  In  the  year  1800, 
when  the  refpondent  was  fitting  on  the 
trial  of  Fries,  was  it  dreamt  that  in  fo 
ihort  a  time  he  would  bj  c.tlled  to  an 
account  for  his  co  iou  "t  ?  Certainly 
not.  There  was  not  the  lead  expecta- 
tion of  the  great  change  which  has 
taken  place  in  our  affairs.  This  is  a 
clue  to  the  key  which  unlocks  the 
whole  conducl  of  the  refpondent.  He 
wifhed  to  recommend  hirnfelf  to  the 
prefrdent  of  the  United  States,  and  fup- 
pofed  that  the  conduct  which  he  pur- 
fued,  was  mod  likely  to  have  the  defir- 
ed  effect.  It  is  well  known  that  this 
country  was  divided  bv  political  par- 
ties, and  that  in  the  year  eighteen 
hundred,  the  one  to  which  the  refpon- 
dent belonged  had  the  afcendaney. 
The  refpondent    then  conceived    that: 
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able  court,  would  admit  of  my  correc-  his  name  ;  nay  let  odium  reft  on  the 
ting  many  other  rr.iflakes  of  miner  im-  people  of  the  United  States. 
portance,  into  which  the  honorable  On  motion  of  Mr.  Jackfon, 
gentleman  has  tailen  ;  but  the  latenefs  Reja/ved,  That  this  court  will  on 
of  the  hour,  ana  our  anxious  wifh  to  Friday  next,  at  twelve  o'clock,  pro- 
Bring  the  trial  to  a  clofe,  admonifh  me  nouncc  judgment  in  the  cafe  of  Sa- 
to abilain  from  anv  further  remarks.  muel  Chafe,   one  of  the  affociate  julli- 


Mr.  Randolph.  I  hope  the  gentle- 
man will  have  until  to  morrow. 

The  Preiident.  The  gentleman  has 
not  aiked  for  time.  If  you  wilh  to  re- 
ply, you  will  pleafe  proceed. 

Mr.  Randolph.  I  did  not  fay  that 
the. cafe  cited  from  Keclynge  was  a  Star 
Chamber  decifion,  but  th..i  it  took  place 
in  thoie  times  when  Star  Chamber  d-- 
fions  were  in  force.  1  did  not  cite 
llatfcll  to  fktw  that  chief  jultice  Kee- 
lynge  was  ccnvi:ted,  merely  to  prove 
that  an  invefligation  was  made  into  his 
conduct:  on  account  of  complaints  hav- 
ing reached  the  houfe  of  commons, 
that  the  rights  of  jurors  had  been  in 
novated  by  him.     The  gentleman  can 


c?s  of  (he  iupreme  court  of  the  Unit- 
ed Sf.ites. 

The  court  then  adjourned. 


HIGH  COURT  OF  IMPEACHMENT. 
Friday,  M.\rch  i,   1805. 

At  half  paft  12  the  court  topk  their 
feats,  and  the  prefident  hating  di- 
re-led the  fecrettry  to  read  the  firft 
article  of  impeachment,  ebferved  that 
the  quettion  would  be  put  to  each 
member,  on  each  article  frprately,  as 
his  name  occurred  in  alphabetical  order. 
The  firit  article  was  then  read.  W?  en 
the  quell  ion  was  hereupon  put  by  the 
prefident  of  the    court,   anil   repeated 


not  deny  this,  or  it  is  immaterial  whe-    aftcr  each  article  -lS  rcad>  viz- 
ther  he  does  or  not,  becaufe  his  deny-        h  Simuel  Chafe,  esq  guilty  or  mt  gull- 
ing it   will  not  prevent  it    horn  being    ty  0j  a  h;gh  crime  or  m\fdemeamr  in  the 
true.     The  event  in  the  caie  of  ju»ige    articje  0f  impeachment  jujl  read  and  de- 
Keelynge  (hewed  that  the  houfe  had    CU, J  as  follows  :■— 
received  erroneous  information  •,  bur  in 

the  cafe  before  the  court,  I  trult   the     Article    iff.  guilty   16  not  guilty    iS 

10  24 

18  ^6 

18  16 

not  guilty  unanimous 
4  39 

10  24 

10  15 


■2d. 

—  4th. 
— 5th. 
—6th. 
-7th. 
— Srh. 


charges  have  been  fatisfattordy  fuo 
ftantiated.  If  he  is  innocent,  on  us 
and  on  the  houfe  of  rcprefentativ.  s  be 
the  difgrace  of  having  accufed  and 
brought  him  to  this  o^r.  As  1  before 
obferved,  let  there  be  a  unanimous  vote 
©f  acquita!  j  let  holfannas    be   fung   to 

The  Prefident  then  faid,  "  There  not  being  a  conjlit  utional  majority  on  any  one 
article,  it  becomes  my  duty  to  pronounce  that  Samuel  Chafe,  efq.  is  acquitted  on  the  ar- 
ticles of  impeachment  exhibited  againjl  him  by  the  hcufe  of  reprefeniatives.,> 

The  court  then  adjourned  fine  die. 


%y  For  the  names  of  the  members  as  they  voted,  fee  page  62  appendix. 
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IMPEACHMENT 


OP 


The  HoNi  SAMUEL  CHASE, 


WITH    THE 


ARTICLES 


EXHIBITED   AGAINST   HIM 


By  the  Houfe  of  Reprefentatives : 


ALSO    HIS 


ANSWER  AND  PLEAS, 
EXHIBITS, 

AND    THE 

REPLICATION  OF  THE  HOUSE  OF  REPRESENTATIVES, 

RALTIMORE: 

SRINTED    FOR    SAMUEL    BUTLER    AND    GEORGE    EEATINGE* 

i8o{. 


ARTICLES 

OF 

IMPEACHMENT, 

EXHIBITED    BY    THE 

HOUSE    OF    REPRESENTATIVES, 

t 
AGAINST    THE 

Hon,  Samuel  Chase, 

fo& 

High  Crimes  and  Mifdemeanors* 


Articles  exhibited  by  the  House  of  Represen- 
tative* of  the  United  Stales;  in  the  name 
of  themfelves  and  of  all  the  people  of  the 
United  States,  againjl  Samuel  Chase, 
one  of  the  AJfoci&te  fujlices  of  the  Supreme 
Court  of  the  United  States,  in  maintenance 
and  support  of  their  impeachment  againjl 
bimy  for  high  crimes  and  misdemeanors* 

ARTICLE  I. 

T 

■A  HAT,  unmindful  of  the  fofemn  duties 
of  his  office,  and  contrary  to  the  facred  ob- 
ligation by  which  he  flood  bound  to  dis- 
charge them,  "  faithfully  and  impartially, 
and  without  refpect  to  perfons,"  the  faid 
Samuel  Chafe,  on  the  trial  of  John  Fries, 
charged  with  high  treafon,  before  the 
circuit  court  of  the  United  States,  held, 
for  the  diflrict  of  Peunfyivania,  in  the  city 
of  Philadelphia,  during  the  months  of  A- 
pril  and  May,  one  fhuufand  eigat  hundred, 
whereat  the  faid  Samuel  Chafe  preilded, 
did,  in  his  judicial  capacity,  conduct  him- 
self in  a  manner  highly  arbitrary  j  opprcf* 
five  and  unjuft.,  viz  \ 


i.  In  delivering  an  opinion,  in  writings 
on  the  queftion  of  the  law,  on  the  con^ 
ftruc~tion  of  which  the  defence  of  the  ac 
cufed  materially  depended,  tending  to  pre- 
judice the  minds  of  the  jury  againft  tho 
cafe  of  the  faid  John  Fries,  the  prifoner^ 
before  counfel  had  been  heard  in  his  de- 
fence  \ 

Z.  In  reftri&ing  the  counfel  for  the  faid 
Fries  from  recurring  tofuch  Englifh  autho- 
rities as  they  believed  oppofite,  or  from 
citing  certain  ftatutes  of  the  United  States,, 
which  they  deemed  illufirative  of  ihe  pofU 
tions,  upon  which  they  intended  to  reft 
the  defence  of  their  client  ; 

3.  In  debarring  the  prifoner  from  big 
conftitutional  privilege  of  addreffing  the. 
jury  (through  his  counfel)  on  the  law,  23 
well  as  on  the  fuel,  which  was  to  deter- 
mine his  guilt,  or  innocence,  and  at  the 
fame  time  endeavoring  to  wreft  from  the 
jury  their  indifputable  right  to  hear  argu- 
ment, and  determine  upon  the  queftion  0$ 
law,  as  well  as  the  queftion  of  fad,  involv- 
ed in  the  verdict  which  they  wq^e  re^u:^ 
ed  to  give  1 

In  confequencs  of  which  irrcgalai  qqS* 


[    4    ] 


du&  of  the  faid  Samuel  Chafe,  as  danger- 
ous to  our  liberties,  as  it  is  novel  to  our 
laws  and  ufages,  the  faid  John  Fries  was 
deprived  of  the  right,  fecured  to  him  by 
the  8th  article  ametidatorv  of  the  cpnftitu- 
tion,  and  was  condemned  to  death  without 
having  been  heard,  by  counfel,  in  his  de- 
fence to  me  difgfaee  of  the  character  of 
the  American  bench,  rn  manifeii  violation 
of  lav/  and  juftice,  and  in  open  contempt 
of  the  rights  of  juries,  on  which  ultimate- 
ly reft  the  liberty  and  fafety  of  the  Ame- 
rican people. 

ARTICLE  II, 

THAT,  prompted  by  a  fimihr  fpirit  of 
perfeciiticii,  and  injuftice,  at  a  circuit 
cou»"t  of  the  United  States,  held  at  Rich- 
mondj  in  the  month  of  May,  one  thoufand 
eight  hundred,  foir  the  dittnct  of  Virginia, 
whereat  ihe  faid  Samae!  Chafe  prcii<ied, 
and  before  which  a  certain  James  'I  homp- 
lbn  Caltender  was  arraigned  for  a  libel  on 
John  Adorns,  ihen  present  of  the  United 
^fates,  the  (aid  Samuel  Chafe,  with  intent 
f~  opprefsj  and  procure  the  conviction  of 
the  fold  Callender,  did  over-rule  the  ob- 
jections of  John  Baffet,  one  pf  the  jury, 
who  wifthed  robe  excufed  from  ferving  on 
the  faid  trial  hecaufe  he  had  made  up  his 
mind  as  to  the  publication  from  which  the 
■words,  charged  to  be  libellous,  in  the  in- 
dictment, were  extracted  ;  and  the  faid 
Eaflet  was  accordingly  fworn,  and  did 
ferve  on  the  jury,  by  whofe  verdict  the 
prifoner  ivas  fubfequentiy  convicted, 

ARTICLE  III, 

THAT,  with  intent  to  oppr-fs  and  pro- 
cure the  conviction  of  the  prifbner,  the 
evidence  of  John  Taylor,  a  material  wit- 
nefs on  behalf  of  the  aforefaid  Callender, 
was  not  permitted  by  the  faid  Samuel 
Chafe  to  be  given  in,  on  pxetence  that 
the  faid  witnefs  could  n:>t  prove  the  truth 
of  the  whole  of  one  of  the  changes  con- 
tained in  the  indictment,  although  the 
faid  charge  embraced  more  than  one  fad. 

ARTICLE  IV. 

THAT  the  conducl  of  the  faid  Samuel 
Chafe   was   marked,    during   the  whole 


courfe  of    the  faid   trial,  by  m.anifeft  in- 
jultice,  partiality  and  intemperance,    viz. 

i.  In  compelling  the  prifoner's  counfel 
to  reduce  to  writing,  and  fubmit  to  the 
infpection  of  the  court,  for  their  admif- 
fion  or  rejection,  ail  queftions  which  the 
faid  counfel  meant  to  propound  to  the  a- 
bGve  named  John  Taylor,   the  witnefs. 

2.  In  refufing  topoflpone  the  trial,  al- 
though an  affidavit  was  regularly  filed,  fta- 
tin»  the  abfence  of  material  witneiTes  on 
behalf  of  the  accufed  ;  and  although  it 
was  m3mfeft,  that,  with  the  utmoit  dili- 
gence2  the  attendance  of  fuch  witnefies 
could  net  have  been  procured,  at  that 
term. 

3.  In*  the  ufe  of  unufual,  rude,  and  con- 
temptuous expreffions  towards  the  prifon- 
er's counfel  ;  and  in  falfely  inhr.uating 
that  they  wilhed  to  excite  the  public 
fears  and  indignation  and  to  produce  that 
i'nfubordination  to  law,  to  which  the  con- 
duel  of  the  judge  did,  at  the  fame  time3 
mamfefHy  tend  : 

4.  In  repeated  and  vexatious  interrup- 
tions of  the  faid  c.-unfel,  on  the  part  of  the 
faid  judge,  which,  at  lengrh,  induced 
them  to  abandon  their  caufe  and  their  cli- 
ent, who  was  thereupon  convicted  and 
condemned  to  fine  and  imprifonment  ; 

£.  In  an  indecent  folicitude,  manifefted 
by  the  (a  d  Samuel  Chafe,  for  the  convic- 
tion of  the  accufed,  unbecoming  even  a. 
public  profecutor,  but  highly  difgraceful 
to  the  character  of  a  judge  as  it  was  fub- 
verfivc  of  juftice. 

ARTICLE  V. 

And  whereas  it  is  provided  by  the  act 
of  Congrefs  pafied  on  the  twenty-fourth 
day  of  September,  one  thoufand  {ev- 
en hundred  and  eighty. nine,  intitu- 
led "  An  act  to  eitablim  the  judicial 
courts  of  the  United  States, "  that  for  any 
crime,  or  offence  againft  the  United  States, 
the  offender  may  be  arreited,  imprifened, 
or  bailed,  agreeably  to  the  ufua!  mode  of 
procefs  in  the  ftate  where  fuch  offender 
may  be  found  j  and  whereas  it  is  provided 


[  s  ] 


by  the  laws  of  Virginia,  that,  upon  pre- 
ferment by  any  grand  jury  of"  an  offence 
not  capital,  the  court  (lull  order  the  clerk 
to  iifue  a  furnpons  againft  the  perfen,  or 
perfons  offending,  to  appear  and  anfwer 
fuch  preftntment  at  the  next  court  ;  yet 
the  faid  Samuel  Chafe  did  at  the  court  a- 
forefaid,  award  a  capias  againft  the  body 
of  the  faid  Jamc;  Thompion  Caliender, 
indicated  for  an  offeree  noc  capital,  where- 
upon the  faid  Caliender  was  arreted  and 
committed  to  clofe  cuirody,  contrary  to 
\hw  in  that  cafe  made  arid  provided, 

ARTICLE  VL 

And  whereas  it  is  provided  by  the  24th 
fecTion  of  the  aforefaid  act,  intituled, 
ff  An  a<ft  to  eftablifh  the  judicial  courts  of 
the  United  States"  that  the  laws  of  the 
feveral  ilates,  except  where  the  confuta- 
tion, treaties,  or  (Fa  totes  of  the  United 
Siates  (hall  otherwise  require  or  provide 
(hall  be  regarded  as  the  rules  of  deciiion 
in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cafes  where  they  ap- 
ply ;  and  whereas  by  the  laws  of  Vir- 
ginia it  is  provided,  that  in  cafes  not  ca- 
pital, the  offender  lhall  not  be  held  to. 
anfwer  any  prefentment  of  a  grand  jury 
until  the  court  next  fucceeding  that  during 
which  fuch  prefentment  (hall  be  made, 
yet  the  faid  Samuel  Chafe,  with  intent  to 
ppprefs  and  procure  the  conviction  of  the 
faid  James  Thompfon  Caliender,  did,  at 
the  court  aforefaid,  rule  and  adjudge  the 
faid  Caliender  to  trial  during  the  term  at 
which  he,  the  faid  Caliender,  was  pre- 
ferred and  indicted,  contrary  to  law  in 
that  cafe  made  and  provided. 

ARTICLE  VII. 

That  at  the  circuit  court  of  the  United 
States,  for  the  diftricl  of  Delaware,  held 
at  New-Caftle,  in  the  month  of  June,  one 
thoufand  eight  hundred,  whereat  the  faid 
Samuel  Chafe  prefided,  the  faid  Samuel 
Chafe,  difregarding  the  duties  of  his  of- 
fice, did  defcend  from  the  dignity  of  a 
judge,  and  (loop  to  the  level  of  an  inform- 
er, by  refufing  to  difeharge  the  grand  jury, 
although  entreated  by  feveral  of  the  faid 
jury  fo  to  do  ;    and  after  the  faid  grand 


jury  hnd  regularly  declared,  through  their 
foreman,  that  they  had  found  no  bills  of 
indictment,  nor  had  any  preferments  10 
make,  by  obferving  to  the  faid  grand  jury, 
that  he  the  faid  Samuel  Chafe,  underltood, 


that  a  highly  feditious  temper  had  mani. 
fefted  itfelf  in  the  Hate  of  Delaware  amor-* 
a  certain  clafs  of  people,  particularly  in 
New-caftle  county,  and  mere  efpeciaiiy  in 
the  town  of  Wilmington,  where  lived  a 
moil  feditious  printer,  imreilr^incd  by  any 
principle  of  virtue,  and  regardlefs  of  fecial 
order,  —  that  the  name  of  this  prinaer 
Was" — but  checking  himfelf,  as  if  fenfible 
of  the  indecorum  vvhh.h  he  was  commit- 
ting, ade'ed— ."  rh»;t  it  might  be  affaming 
too  much  to  mention  the  name  of  this  per- 
fon, but  it  becomes  your  duty,  gentlemer, 
to  enquire  diligently  into  tins  matter,"  or 
words  to  that  effect ;  and  that  with  inten- 
tion to  procure  the  profecution  of  the  prin- 
ter in  queftion,  the  faid  Samuel  Chafe  did, 
moreover,  authoritatively  enjoin  on  the. 
diitrift  attorney  of  the  United  States  the 
neceflity  of  procuring  a  file  of  the  papers 
to  which  he  alluded,  (and  which  were  un. 
derilcod  to  be  thofe  publifhed  under  the 
title  of  iS  Mirror  of  the  Times  and  Gene- 
ral Advertjfer,")  and  by  a  (tried  examina- 
tion of  them  to  find  fome  paffage  which 
might  furnifh  the  ground  work  of  a  nro- 
fecution  a  7a  in  ft  the  printer  of  the  faid  pii. 
per  ;  thereby  degrading  his  high  judicial 
functions,  and  tending  to  impair  the  pub. 
lie  confidence  in,  and  refpec"t  for,  the  tri- 
bunals of  jufiice,  fo  effemial  to  the  general 
welfare^ 

ARTICLE  VIII. 

And  whereas  a  mutual  refpeel  and  con- 
fidence between  the  government  of  the  Li- 
nked States  and  thofe  of  the  individual 
(late?,  and  between  the  people  and  thofe 
governments,  refpe&iveJy,  are  highly  con- 
ducive to  that  public  harmouy,  witt.out 
which  there  can  be  no  pub  ic  h.'ppir.":":, 
yet  the  faid  Samuel  Chafe,  difregarding 
the  duties  and  dignity  of  his  judicial  cha- 
racter ;  did  at  a  circuit  court,  for  the  dif- 
tricl of  Maryland,  held  at  Baltimore  in 
the  month  of  May,  one  thoufand  ei^hc 
hundred  and  three,  pervert  his  official 
right  and  duty  to  addrefs  the  grar.d  jury3 
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then  *nd  there  affembled,  on  the  'matters  decent,  extra-judicial  and  tending  to  prof, 

comine  within   the  province  of  the  faid  titute    the  high  judicial  character    with 

iury    for  the  purpofe  of  delivering  to  the  which  he  was  invefted  to  the  low  purpofe 

*faid  grand  jury  an  intemperate  and  inflam-  of  an  electioneering  partizan. 

?Ytory  political  harangue,   with  intent    to 

excite  the  fears  and  refentment  of  the  faid  .         .           ,   - 

cx     ,                .    f  ,           ,         ,    „fMa  And  the  houfe  of  reprefentatives,    by 

trrand   ury,  and  of  the  good  people  ot  Ma-  A"u  »»  «^'»           y                    >      * 

fylandJa«  nft  their  ftate,  government  and  proteftation,  faring  to  themfelves  the  lu 

conft    utlon,  a  eondutt  highly  cenfurable  berty  of  exhibiting  at  any  time  hereafter. 

in  any,  but  peculiarly  indfcent  and  unbe-  any  further  articles  or  other  accufation 

1,1    7»  .        K   ,        c  u    r                   ,,••  n(  or    imneachment  aeainlt    the  faid  bam uel 

comin?  in  a  mdse  of  the  fupreme  court  ot  or   i«>iimv. mut»u  o6 

coming  hi  a  juugv-                t-  Ph^fe    and  alfo  of  reolyine  to  his  anfwers 

the  United  States,  and  moreover  that  the  <~ hale,  ana  auo  °^cpiyi  g 

r  -4  c          l  ,^u,rl    fh^n  anH  rhere    under  which  he  (hall  make  unto  the  laid  articles, 

faid  Samuel  Cnale,  tnen  ana  tnere,  unacr  „#u,ir,„.  r,rr»r»f  tr» 

—  of  ««*,  hi,  jadicia.  right.,  or  ^  o  £-.-*£•* ™^  fJ° 

addrefs  the  faid  grand  airy,  as  atorefaid,  ananucmyui  i'K.«'u'                        » 

aaarcib  mc  um  gun     i     /.                     j.  ,,        »  everv  other  artices,    impeach., 

did,  in  a  manner   highly   unwarrantable,  to  all  ana  every  onus  *           ,        r 

,                      •.      if     j-        ~t  .u~  /v.,J  ment  or  accufation,   wh,ich  ln.au  De  exm- 

endeavor  to  excite  the  odium  of  the  faid  meat  or  <u.c             ,       *                  rpnu;re 

Cr,nd  jury,  and  of  the  good  people  of  Ma.  bited  by  them,  as  the  cafe  (hall  require 

? and  a'lina  the  government  of  the  Uni-  do    demand  that   the   faid   Samuel   Chafe 

ted States  by  delivering  opinions,  which,  ntay  be  put  to  anfwer  the  faid  crimes  and 

even  if  the  judicial  authority  were  com-  mifdemeanors,  an;    that  fuch  ^1^ 

petent   to  their  expreflion,  on  a   fuitable  examinations     tnals  and  l^g™™™* 

occafion  in  a  proper  manner,  were  at  that  be  thereupon  had  and  given,  as  are  agree, 

time  and  as  delivered  by  him,  highly  in-  able  to  law  and  juftice. 


tee* 


IN    THE 


Senate  of  the  United  States , 


SITTING     AS     A 


High    Court  of    Impeachment. 


ON  THE 


Fourth  Day  of  February,  A.  D.   1805. 
THE   UNITED    STATES    vs.    SAMUEL    CHASE; 


'The  ansnaer  and  pleas  of  Samuel  Chase, 
one  of  the  ajfociate jujilces  of  the  supreme 
court  of  the  United  States,  to  the  articles 
of  impeachment  exhibited  again/}  him  in 
the  said  caurt,  by  the  honorable  the  House 
of  Representatives  of  the  United  States, 
in  support  of  their  impeachment  againjl 
bim  for  high  crimes  and  misdemeanors, 
iuppofed  to  have  been  by    him  committed, 

[Given  in  the  4th  inftant.j 

This  refpondent,  in  his  proper  perform 
comes  into  the  faid  court,  and  protecting 
that  there  is  no  high  crime  or  mifdemean- 
or  particularly  alledged  in  the  faid  arti- 
cles of  impeachment,  to  which  he  is  or 
can  be  bound  by  law  to  make  anfwer  ;  and 
faving  to  himfelf  now*  and  at  all  times 
hereafter,  all  benefit  of  exception  to  the 
infufficiency  of  the  faid  articles,  and  each 
of  them,  and  to  the  defects  therein  ap- 
pearing in  point  of  law,  or  otherwife  ; 
and  protesting  alfo  that  he  ought  not  to  be 
injured  in  any  manner,  by  any  words,  or 
by  any  want  of  form  in  this  his  anfwer ; 
he  fubmits  the  following  facts  and  obfer- 
vations  by-way  of  anfwer  to  the  faid  ar- 
ticles. 

The  firft  article  relates  to  his  fuppofed 
mifconduft  in  the  trial  of  John  Fries,  for 


treafon,  before  the  circuit  court  of  thfe 
United  States,  at  Philadelphia,  in  April 
and  May,  1800;  and  alledges  that  he 
prefided  at  that  trial,  and  that  •'  unmind- 
ful of  the  folemn  duties  of  his  office,  and 
contrary  to  the  facred  obligation  by  which 
he  ftood  bound  to  difcharge  them,  faith, 
fully  and  impartially,  and  without  refpec"t 
to  perfons,"  he  did  then,  "  in  his  judi- 
cial capacity,  conduct  himfelf  in  a  man- 
ner highly  arbitrary,  oppreffive,  and  un- 
juft." 

This  general  accufation,  too  vague  in 
itfelf  for  reply,  is  Supported  by  three 
fpecific  charges  of  mifcondutt  : 

ift.  In  delivering  an  opinion,  in  writ- 
ing, on  the  queftion  of  law,  on  the  con- 
struction of  which  the  defence  of  the  ac- 
cufed  materially  depended ;  which  opi- 
nion, it  is  alledged,  tended  "  to  prejudice 
the  minds  of  the  jury  againft  the  cafe  of 
the  faid  John  Fries,  the  prifoner,  before 
counfel  had  been  heard  in  his  favor." 

2d.  "  In  restricting  the  counfel  for  th« 
faid  John  Fries,  from  recurring  to  fuch 
Englifh  authorities  as  they  believed  ap- 
posite ;  or  from  citing  certain  statutes  of 
the  United  States,  which  they  deemed  il- 
lustrative  of  the   positions    upon    whiehi 
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t)icy  intended  to  reft  the  defence  of  their 
client." 

3d.  ,c  In  debarring  the  prifoner  from 
his  constitutional  privilege  of  addrefiing 
the  jury  (through  his  counfe!)  on  the  law, 
as  wt-11  as  on  the  fact,  which  was  to  de- 
termine his  guilt  or  innocence,  and  at  the 
fame  time  endeavoring  to  wreft  from  the 
jury  their  indifputable  right  to  hear  ar- 
gument, and  determine  upon  the  queftion 
of  law,  as  well  as  the  queftion  of  fad,  in- 
volved in  the  verdict  which  they  were  re- 
quired to  give." 

This  fir  ft  article  then  concludes,  that 
in  confequence  of  this  irregular  conduct 
of  this  respondent,  "  the  faid  John  Fries 
was  deprived  of  the  right  fecured  to  him 
by  the  eighth  article  amendatory  of  the 
conftitution ;  and  was  condemned  to 
death,  witoout  having  been  heard  by 
counfel,  in  his  defence." 

By  the  eighth  article  amendatory  to 
the  cenftieution,  this  refpondent  fuppofes 
is  meant  the  sixth  amendment  to  the  con- 
stitution of  the  United  States  ;  which 
fecu res  to  the  accufed,  in  all  criminal 
profecutions,  the  right  to  have  the  alfift- 
ance  of  counfel  for  his  defence. 

In  anfwer  to  thefe  three  charges,  the 
refpondent  admits  that  the  circuit  court 
of  the  United  States,  for  the  district,  of 
^ennfylvania;  was  held  at  Philadelphia, 
in  that  diitricl,  in  the  months  of  April 
and  May,  in  the  year  of  our  Lord  one 
thoufand  eight  hundred  ;  at  which  court 
John  Fries,  the  perfon  named  in  the  faid 
firll  article,  was  brought  to  trial,  on  an 
indictment  for  treafon  againft  the  United 
States  j  and  that  this  refpondent  then 
held  a  commiflion  as  one  of  the  aflbciate 
j  ml  ices  of  the  fupreme  court  of  the  Uni- 
ted States  ;  by  virtue  of  which  office  he 
did,  purfuant  to  the  laws  of  the  United 
States,  prefide  at  the  above  mentioned 
trial,  and  was  afTiited  therein  by  Richard 
Peters,  Kfq.  then,  and  ftill  diftrid  judge 
of  the  United  States,  for  the  dfftrict  of 
Pennfylvania  ;  who,  as  directed  by  the 
laws  of  the  United  States,  fat  as  affittant 
judge  at  thefdid  trial. 


With  refpect  to  the  opinion  which  is 
alledged  to  have  been  delivered  by  this 
refpondent  at  the  above  mentioued  trial; 
he  bcr»s  leave  to  lay  before  this  honorable 
ccurt  the  true  Slate  of  that  tranfacttonj 
and  to  call  it s  attention  to  fome  facts  and 
confederations,  hf  which  his  conduct  on 
that  fubject  will",  he  prefumes,  be  full/ 
justified. 

The  constitution  of  the  United  States, 
in  the  third  fection  of  the  third  article; 
declares  that  *'  treafon  againil  the  United 
States  fhall  cenfift  cuh  in  levying  nvar  a* 
gainst  them,  or  in  adhering  to  their  ene= 
mies,  giving  them  aid  and  comfort. 

By  two  acts  of  Cengrefs,  the  firft  paflPk 
ed  on  the  third  day  of  Matjtti,  J  791 ,  and 
the  fecond  on  the  eighth  day  of  May  J 
1792,  a  duty  was  itnpofed  on  fpirits  dis- 
tilled within  the  United  States,  ana  on 
(tills  j  and  various  provifibns  were  made 
for  its  collection. 

In  the  year  179)-,  an  infurrcclion  took 
place  in  four  of  the  weftern  counties  of 
Pennfvlvania,  with  a  view  of  refilling  and 
preventing  by  force  the  execution  of  thefe 
two  Statutes  ;  and  at  a  circuit  court  of 
the  United  States,  held  at  Philadelphia; 
for  the  diftrict  of  Permfyivania,  in  the 
month  of  April,-  in  the  year  5795,  by  Wil- 
liam Patterfon,  Efq.  then  one  of  the  aflb- 
ciate juitices  of  the  Supreme  court  of  the 
United  States,  and  the  above  mentioned 
Richard  Peters,  then  district  judge  of  the 
United  htates  for  the  district  of  Pennfyl- 
vania, two  perfons,  who  had  been  con- 
cerned in  the  above  natned  infurrection, 
namely,  Philip  Vigol  and  John  Mitchel; 
were  indicted  for  treafon  of  levying  war 
againft  the  United  States,  by  refuting  and 
preventing  by  force  the  execution  of  the 
two  laft  mentioned  acts  of  Congrefs  ;  and 
were,  after  a  full  and  very  foleran  trial, 
convicted  oa  the  indictments;  and  fen~ 
tenced  to  death.  They  were  afterwards 
pardoned  by  George  Wafhington,  then 
Prefident  of  the  United  Statee 

In  the  firft  of  thefe  trials,  that  of  Vi- 
gol, the  defence  of  the  prifoner  was  con- 
ducted by  very  able  counfel,-  one  of  whom,* 
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Vv'illlam  Lewis,  Efq.  is  the  fame  perforj 
who  appeared  as  counfel  for  John  Fries, 
in  the  trial  now  under  confederation. — 
Neither  that  learned  gentleman^  nor  his 
able  college,  then  thought  proper  to 
raife  the  queftion  of  law,  "  whether  re- 
fitting and  preventing  by  armed  force* 
the  execution  of  a  particular  law  of  the 
U.  States,  be  a  <c  levying  of  war  againft 
the  U.  Stages,"  according  to  the  true 
meaning  of  the  conftitution  ?  although  a 
dtcifioq  cf  this  queftipq  in  the  negative, 
mull  Iiave  acquitted  the  prifoner;  But 
in  the  next  trial,  that  of  Mitchell,  this 
queftion  was  raifed  on  the  part  of  the  pri- 
soner, and  was  very  fully  and  ably  dif- 
cufTed  by  his  counfel  j  and  it  was  fo- 
lemnly  determined  by  the  court,  both  the 
judges  concurring)  "  that  to  refill  or  pre- 
vent by  armed  force,  the  execution  of  a 
particular  law  of  the  U.  States,  is  a  le- 
vying of  war  againft  the  United  States, 
and  cor.fe -picr.tly  is  treafon,  within  the 
true  meaning  of  the  conftitution."  The 
d^cifion>  according  to  the  beft  eflabiifned 
principles  of  our  jurifprudence,  became 
a  precedent  for  all  courts  of  equal  or  in- 
ferior jurifdiclion  ;  2  precedent  which, 
although  not  abfolutely  obligatory,  cugh: 
to  be  viewed  with  very  great  refueCt,  ei- 
peciaiiy  by  the  court  in  which  it  was 
made,  and  ought  never:  to  be  departed 
from,  but  on  t  -e  fulleft  and  cleareft  con- 
viction of  its  incorreclnefs. 

On  the  9th  of  July,  1798*  2n  aft  of 
Cbngrefs  was  paffed,  providing  for  a  va- 
luation of  lands  and  dwelling  houfes,  ?nd 
an  enumeration  of  (laves  throughout  the 
United  States  ;  and  directing  the  appoint- 
ment of  commifuoners  and  afTeflors  for 
carrying  it  into  execution  :  And  on  the 
4th  day  of  July,  in  the  fame  year,  a  di- 
rect tax  was  laid  by  another  act  of  Con- 
grefs,  cf  that  date,  on  the  lands,  dwell- 
ing houfes,  and  ilaves,  fo  to  be  valued 
and  enumerated. 

In  the  months  of  February  and  March, 
A»  D.  1 799,  an  infurreclion  took  place 
in  the  counties  of  Bucks  and  iNorthamp- 
ton,  in  the  ftate  of  pennfylvania,  for  the 
purpofo  of  refilling  and  preventing  by 
force,  the  execution  of  the  two  laft  men- 
tioned acls  of  ©ongrefs,  and  particularly 
that  for  the  valuation  of  lands  and  dwell- 
ing houfes.  John  Fries,  the  perfen  men- 
tioned in  the  article  of  impeachment  now 
under  consideration,  was  apprehended  and 
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committed  to  prifon,  as  one  of  the  ring. 
leaders  of  this  infurretfiion  ;  and  at  <•» 
circuit  court  of  the  United  State?,  held 
at  Philadelphia,  in  and  for  the  diflrict  of 
Pennfylvania,  in  the  month  of  April, 
A.  D.  r  799,  he  was  brought,  to  trial  j  ..- 
this  ofRnccj  on  an  indictment  for  trcv:  , 
by  levying  war  againft  the  Un  it  eg, 

before  James  Irede!,  hfq.  then  onf  ol  cr  3 
aflbdate  juftices  of  the  fupreme  cnirt  of 
the  United  State,  who  ,  :  ,',  ed  in  the 
faid  court,  according  to  law,  and  the 
above  mentioned  Richard  Peters,  then 
diftricl  judge  of  the  United  Stajesj  for- 
the  diftricl  of  Pennsylvania,  w!io  fat  in 
the  faid  circuit  court  r.s  affiftant  judge; 

In  this  trial,  which  was  conducted  with 
great  folemnity,  and  occupied  nine  days, 
the  prifoner  was  ?flifted  by  William 
Lewis  and  Alexander  James  Dallas,  EfqsJ 
two  very  able  and  eminent  counsellors  ; 
the  former  of  whom,  William  Lewis,  is 
the  perfon  who  afiiile^f]  as  above  mention- 
ed, in  conduftin?  the  defence  of  Vip-ol, 
on  a  fimilar  tndidrnenr.  Thefe  p-^ntie- 
men,  finding  that  the  fails  alledged  were 
fully  and  undeniably  proved,  by  a  very 
minute  and  elaborate  examination  of  wit- 
neifes,  thought  proper  to  reft  the  cafe  of 
the  prifoner  on  the  queftion  of  law  which 
had  been  determined  in  the  cafes  of  ViaoJ 
and  Mitchell  above  mentioned,  and  had 
then  been  acouiefced  in,  but  which  tnev 
thought  proper  again  to  raife.  They 
contended,  "  that  to  refill:  by  force  of 
arms  a  particular  law  of  the  U.  Sr.ate?, 
does  not  amount  to  levying  war  againft 
the  United  States,  within  t!  ?  trua  mean, 
ing  of  the  conftitution.  and  therefore  ii 
is  not  treafon,  but  a  r'-.^t  only*."  This 
qtieftion  they  argued  at  grfcaj;  length,and 
with  all  the  force  cf  their  learning  and 
genius  ;   and  ?fter  a  vei;  .  1   at 

the  bar,  PTid  the  moil  manure  deliberation 
by  the  court,  the  leagped  :nd  excellent 
judge  who  then  prcfided,  nnd  who  was 
no  lefs  diiiinguifl-'e.j  by  i  1 3 ^  hum  mil  and 
tendernefs  towards  perfons  tried  before 
him,  than  by  his  ex  unit  ve  knowledge 
^reat  talents  as  a  lawyer,  pronounced 
the  opinion  of  hirhfelf  and  his  colleague, 
'*  that  to  refill  or  prevent  by  force  the 
execution  of  a  particular  law  of  the  U. 
State-,  fdoes  not  amount  to  levying  war 
againft  them,  within  the  tr':a  meaning  of 
the  conftitution^  and  does  not  therefbrecon- 
ftitnte    the  crime   of   treafon,".  thereby- 
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lading  the  weigh'  of  another  and  more 
Solemn  decifion  to  the  precedent  which 
had  been  eftablifhed  in  the  above  mention- 
ed cafeoof  Vigol  and  Mitchell. 

Under  this  opinion  of  the  court  on  the 
queftion  of  la*,  the  jury,  having  no  doubt 
as  to  the  facts,  found  the  faid  John  Fries 
guilty  of  treafon,  on  the  above  mentioned 
indi'-lment*  But  a  new  trial  was  granted 
by  the  court,  not  by  reafon  of  any  doubt 
as  to  the  correclnefs  of  the  decifion 
on  the  queftion  of  law,  but  folely 
on  the  around,  as  this  refpondent  hath 
underload  end  believes,  that  one  of  the 
jurors  of  the  petit  jury,  after  he  was  fum- 
moned,  but  before  he  was  fworn  on  the 
trial,  had  made  fornc  declaration  unfavor- 
able to  the  prifoncr» 

The  yellow  fever  having  appeared  in 
Philadelphia  in  the  fumrqer  of  the  year 
j  799,  the  above  mentioned  Richard  Pe- 
ters, then  diftricl  judge  of  the  United 
States  for  the  diftricl  of  Pennfylvania, 
did  according  to  law  appoint  the  next 
circuit  court  of  that  diftricl,  to  be  held 
at  Norris-Towh  therein  :  Purfuant  to 
which  appointment,  a  circuit  court  was 
held  at  Norns-Town  aforefaid,  in  and 
for  the  fjid  diftrictj  on  the  nth  day  of 
October,  in  the  laft  mentioned  year,  be- 
fore Bulhrcd  Walhington,  Efq.  then  one 
Of  the  allociate  jufticcs  of  the  fuprerne 
court  of  the  United  States,  and  the  above 
mentioned  Richard  Peters  ;  at  which 
court  no  proceedings  were  had  on  the 
aforefaid  indictment  2gainft  John  Fries, 
becaufej  as  this  refpondent  hath  been  in- 
formed and  believes,  the  commifficn  of 
the  marfnal  of  the  faid  diftricl;  had  ex- 
pired, before  he  fummoned  the  jurors  to 
attend  at  the  faid  court,  and  had  not  been 
Renewed  ;  by  feafon  of  which  no  legal 
pannel  of  jurors  could  be  formed. 

On  the  1  ith  day  of  April,  A.  D.  1S66, 
arid  from  that  day  until  the  zd  day  of  May 
in  the  fame  year*  a  circuit  court  of  the 
United  States  was  held  at  Philadelphia, 
in  and  for  the  diftrift  cf  Pennfylvania, 
before  this  refpondent,  then  one  of  the 
aflbciate  juftices  of  the  fuprerne  court  of 
the  United  States,  and  the  above  menti- 
oned Ricrrard  Peters,  then  diftricl  judge 
of  the  United  States  for  the  diftricl  of 
Ptnflfylvaniaj  At  this  court,  the  indict- 
ment on  which  the  faid  John  Fries  had 
been  convicted  as  above  mentioned,  was 
fjualhed  e«.  officio  by  William  Rawle, 


Efq.  then  attorney  cf  the  United  States 
for  the  diftricl  of  Pennfylvania,  and  a  new 
indictment  was  byliim  preferred  againit 
the  faid  John  Fries,  for  (reafon  of  levy- 
ing war  againft  the  United  States,  by  re- 
fitting and  preventing  by  force,  in  the 
manner  above  fet  forth,  the  execution 
of  the  above  mentic.ed  acts  of  Congrefsj 
for  the  valuation  of  lands  and  dwelling- 
hpofos  and  the  enumeration  of  (laves, 
and  for  levying  and  collecting  a  direct 
tax.  This  indictment,  of  which  a  true 
copy  marked  exhibit  No.  I,  is  herewith 
exhibited  by  this  refpondent,  who  prays 
that  it  may  be  taken  as  part  of  this  his 
anfwer,  being  found  by  the  grand  jury 
on  the  1 6th  flay  of  April,  1800,  the  faid 
John  Fries  was  on  the  fame  day  arraign- 
ed thereon,  and  plead  not  guilty.  Willi- 
am Lewis  and  Alexander  James  Dallas, 
Efqrs-  the  fame  perfons  who'had  con- 
ducted his  defence  at  his  former  trial/ 
were  again  at  his  requeft  affigned  by 
the  court  as  his  counfel  :  and  his  trial 
was  appointed  to  be  had,  on  Tuefday  th- 
2  2d  day  of  the  laft  mentioned  month  of 
April. 

After  this  indictment  was  found  by  thfc 
gfand  jury,  this  refpondent  confidered  it 
with  great  care  and  deliberation,  and 
finding,  from  the  three  overt  acts  of  trea- 
fon which  it  charged,  that  the  queftion 
cf  law  arifing  upon  it,  was  the  fame  quef- 
tion which  had  already  been  decided 
twice  in  the  fame  court,  on  folemn  ar- 
gument and  deliberation,  and  one  in  that 
very  cafe,  he  confidered  the  law  as  fet- 
tled by  thofe  decifions,  with  the  correcl- 
nefs of  which  on  full  confideration  he 
was  entirely  fatisfied  ;  and  by  the  autho- 
rity of  which  he  fliould  have  deemed 
himfelf  bound,  even  had  he  regarded  the 
queftion  as  doubtful  in  itfelf.  They  are 
moreover  in  perfect  conformity  with  the 
uniform  tenor  of  decifiVns  in  the  ccurts 
of  England  and  Great  Britain,  from  the 
revolution  in  1668,  to  the  prefent  time, 
which  in  his  opinion,  added  greatly  to 
their  weight  and  authority. 

And  furely  we  need  not  urge  to  this 
honorable  court,  the  correclnefs,  the  im- 
portance, and  the  abfolute  neceffity  of 
adhering  to  principles  of  law  once  efta- 
'  blifhed,  and  of  confiderirg  the  law  as  fi- 
nally fettled,  after  repeated,  and  folemri 
decifions  by  courts  of  competent  jurlfdie* 
ticn,     A  contrary  principle  would  unfit- 
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lie  the  balls  of  our  whole  fyftem  of  jurif- 
prudence,    hitherto  our  fafeguard  and  our 
boaft  ;   would  reduce  the  law  of  the  land, 
and  fubjeft  the   rights   of  the   citizen  to 
the   arbitrary    will,   the   paflions,  or  the 
caprice   of  the  judge   in    each  particular 
cafe  ;  and    would  fubftitute  the  varying 
opinions  of  various  men,   inftead  cf  that 
fixed,  permanent  rule,   in  which,  the   ve- 
ry eilence    of  the  iaw   cor.fiits.      If  this 
relpondent  erred  in   regarding  this   point 
as  fettled,  by  the  repeated  and  folemn  ab- 
judications   of  his    predeceffors,   in    the 
fame    court  and  in   the  fame  cafe  ;  if  he 
erred  in  fuppofing,   that  a    principle  efta- 
blifned  by  iwo  folemn  decifions,  was  ob- 
ligatory   upon    him,  fitting   in  the  fame 
court    where   thofe   dcciiions     had  been 
made  ;   if  he   erred    in  believing  that    it 
would  be  the  higheft  preemption  in  him^ 
to  fet  up  his  opinion  and  judgment  over 
that  of  his  colleague,   who  had  twice  de- 
cided the   fame   queftion,   and  of  two  of 
his  predeceflbrs,   who  juftly  rank   among 
the  ableft  judges  that  have  ever  adorned 
a  court  ;  if  in  all  this  he  erred,  it  is  an 
error  of  which  he|cannot  be  afhamedj  and 
which  he  trufts  will  not  be  deemed  crimi- 
nal in  the  eyes  of  this  honorable   court, 
of  his  country,  or   of  that  poflerity  by 
which  he,  his  accufers,  and  his  judges. 
muff,  one  day  be  judged. 

Under  the  influence  of  thefe  eonfidera- 
tions,  this  refpondent  drew  up  an  opinion 
on  the  Izw,  arifing  from  the  overt  aits 
ftated  in  the  fa  id  indictment,  which  was 
conformable  to  the  decifions  before  given 
as  above  mentioned,  and  which  he  fent 
to  his  colleague,  the  faid  Richard  Peters, 
for  his  conilderation.  That  gentleman 
returned  it  to  this  refpomient,  with  fome 
amendments  affecting  the  form  or.iy,  but 
not  in  any  manner  touching  the  fubiiance. 

The  opinion  thus  agreed  to,  this  re- 
pondent  thought  it  proper  to  communi- 
cate to  the  prisoner's  counfel — feveral 
reafons  concurred  in  favor  of  this  com- 
munication. 

In  the  firtl  place,  this  refpondent  con- 
fidered  himfelf  and  the  court,  as  bound 
by;, the  authority  of  the  former  decifions  ; 
efpecially  thelaft  of  them,  which  was  on 
the  fame  cafe.  He  considered  the  law  as 
fettled,  and  had  every  reafon  to  believe 
that  his  colleague  viewed  it  in  the  fame. 
light,,     ft  was  pot  fuggeft?i  or  under- 


stood, that  any  new  evidence  was  to  bs 
offered;  and  he  knew  that  if  any  fhouhl 
be  offered,  which  could  vsjy  the  cafe,  i? 
would  render  wholly  inapplicableboth  the 
opinion  and  the  former  decifions  on  which 
it  was  founded.  And  he  could  not  and 
did  not  fuppofe,  that  the  prifoners  dounfej 
would  be  defirous  of  wafting  very  preci- 
ous time,  in  addreiling  to  the  court  an 
ufclefs  argument  on  a  point  which  that 
court  held  itfelf  precluded  from  deciding 
in  their  favor.  He  therefore  conceived 
that  it  would  be  rendering  the  counfel  a 
fervice  and  a  favor,  to  apprife  them  be- 
fore hand  of  the  view  which  the  court  had 
taken  of  the  fubject  ;  fo  as  to  let  them 
fee  in  time  the  neceffify  of  endeavoring 
to  produce  new  teilimony,  which  might 
vary  the  cafe,  and  take  it  out  of  the  aya 
thorityof  former  deciiiens, 

Secondly.  There  were  more  than  one* 
hundred  civil  caufes  then  depending  in  the 
faid  court  as  appears  by  the  exhibit  mark-, 
ed  No.  i,  which  this  refpondent  prays 
may  be  taken  as  part  of  this,  his  anfwer, 
Many  of  thofe  caufes  had  already  been 
fuhje&ed  to  great  rtalay,  and  it  was  the* 
peculiar  duty  of  this  refpondent^  as  prefL 
ding  jueige,  to  take  care,  that  as  little 
time  as  poffible  fliould  bs  unneceflariiy 
confumed,  and  that  every  convenient  and 
proper  difpatch  fhould  be  given  to  the  bu<, 
finefs  of  the  citizens.  He  did  believe  thaS 
an  early  communication  of  the  court's  opi^. 
nion,  might  tend  to  the  faving  of  timej, 
and  eonfequcntly  to  the  difpatch  of  b'j* 
fmefj. 

Thirdly,,     As  the  couft  held  itfelf  bound 
by  the    former   decifions,  and  could  noS 
therefore  alter  its  opinion  in  confequence 
of  any  argument ;  and  as  it  was  the  dut£; 
of  the  court  to  charge  the  jury  on  the  law^ 
in  all  cafes  fubmitted  to  th«ir  confider.  ti- 
on,  he  knew  that  this  opinion  muff  not 
only  be  made  known  at  fome  period  for 
ot!,~r  of  the  trial,  but  muft  at  the  end  of 
the  trial  beexprefsly  delivered  tc  the  jury 
by  him,  in  a  charge  from  the  bench  ;  ar.,4 
he  could  not  fupp  fe  and  cannot  yet  ima- 
gine, that  an  opinion,   which  was  to  be 
thus  folemn ly  given  in  charge  to  the  jury, 
at  the  clofe  of  the  taal,  could  make  any 
additional  irapreujon  on  th&ir  minds,  from 
the  circumfianee  of  its  being  intimated  tQ 
the  cour.fel  bcfoie  $he  trial  fcegan,  in.  tht$ 
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hearing  of  thofe  who  might  be  afterwards  was  defined  by  the  conftitution  of  the  U- 
fworn  on  the  jury.  nited  States;   that  as  the  Federal  legiila- 
And,   laltly,   it   was  then   his  opinion,  ture  had  the  power  to  make,  alter,  or  re- 
and  rj.ll  18,   that   it  is  the  duty  of  every  peal   laws,  fo   the  judiciary  only  had  the 
court  ot  this  country,  and  was  his  duty  on  power,  and  it  was  their  duty,   to  declare, 
the  crial  now  under  confideration,  to  guard  expound  and  interpret  the  conftituticn  and 
the  jury  againft  erroneous  impreffions  ref-  laws  of  the   United  States  :    That  it  was 
pecking  the  laws  of  the  land.      He  well  the  duty  of  the  court,  in  all  criminal  cafes, 
knows,   that  it  is  the  right  of  juries  in  to  ftate  to  the  petit  jury*  their  opinion  of 
criminal  cafes,    to  give  a  general  verdict  the  law  arifing  en  the  fads  ;  but  the  jury 
of  acquittal,   which  cannot  be  fet  afide  on  in  all  criminal    cafes  were  to  decide  both 
account  of  its  being  contrary  to  law,  and  the  law  and  the  facte,   on  a  boniide  ration 
that  hence  refuTts  die  power  of  juries,  to  of  the  whole  cafe  :     That  there  mull  be 
decide  on  the  Jaws  as  wdl  as  on  the  facts,  fome  conftructive  expofition  cf  the  terras 
in  all  criminal  cafes.    I  his  power  he  holds  ofed  in  the  con  ft  itution,   "  levying  war  a. 
to  be  a  faored  part  of  our  legal  privileges,  gainft   the   United    States  ;"     That    the 
which  he  never  his  attempted,  and  never  queftion,  what  acts  amounted  to  levying 
will  attempt   to  abridge  or  to  obftruct.— r-  war  againft  the  United  States,  or  the  go- 
But  he  a  lib  knows,   that  in  the  exercife^>f  vernment  thereof,   was  a  queftion  of  law, 
this  power,  it  is  the  duty  of  the  jury  to  and  had  been  decided  by  judges  Patterfoa, 
govern  tnemfclves    by    the   laws   of    the  and  Peters,   in  the  cafes  of  Vigol  and  JVI it- 
land,   over  which  ihey  have  no  difpenling  chell,  and  by  judges  Iredell  and  Peers,  in 
power  ;  and  their  right  to  expect  and  re-  the  cafe  of  John  Fries,  prifoner,  at    the 
ceive    from   our    court,   all    the    affiltancs  bar,   in  April  1799   :    That  judge  Peters 
which  it  can  give,  for  rightly  underfiand-  remained  of  the   fame  opinion,   which  he 
ing  the  law.      To  withhold  this  affiftance.  had  twice  before  delivered,   and  he,   this 
jn  any  manner    whatever  ;   to  forbear  to  refpondent,   on   long  and  great  coniidera- 
give  it  in  that  way,   which  may  be  nroft:  tion,   concurred  in  the  opinion  of  judges 
effectual  for  preferving  the  jury  from  error  Patterfon,  Iredell  and  Peters  ;   that  to  pre 
and  miftake  ;   would  be  an  abandonment  vent  unneceffury  delay,  and  to  fave  time 
or  forgetfulnefc  of  duty,   which  no  judge  on  the  trial  of  John  Fries,   and  to  prevent 
could  juftify  to   his  confeience  or  to  the  a  delay  of  juftice  in  the  great  number  of* 
laws.      In  this  cafe,  therefore,   where  the  civil  caufes  depending   for   trial   at   that 
queftion  of  law  ariiing  on  the  indictment,  term,  the  court  had  drawn  up  in  writing, 
had  been  finally  fettled  by  authoritative  their  opinion  of  the  law,  arifing  on  the 
decifions,   it   was  the  duty  of  the  court,  overt  acts,  ilated  in  the  indictment  againft: 
and  efpecialh*  on  this  refpondent  as  prefi-  John    Fries  ;     and    had   directed    David 
ding  judge,  early    to  apprize  the  counfel  Caldwell,  their  clerk,   to  make  out  three 
and  the  jury  of  thefe  decilions,   and  their  copies  of  their  opinion,  one  to  be  delivered, 
effect,  fo  as  to  fave  the  former  from  the  10  the  attorney  of  the  diltrict,  one  to  the 
danger  ot  making  an  improper  attempt,  to  counfel  for  the  prifoner,  and  one  to  the 
miiiead  the  jury  in  a  matter  of  law,  and  the  petit  jury,  after  they  lhould    have  been 
jury  frcrr.  having  their  minds  pre-occu.pied  impanelled  and  heard  the  indictment  read 
by  erroneous  impr  ffions.  to  them  by  the  clerk,  and  after  the  diftrict 
It  was  for   thefe  reafons,   that  on  the  attorney  fhould  have  Ilated  to  them  the 
22d  day   of  April    i8co,   when  the  faid  law  on  the  overt  acts  alledged  in  the  in- 
John  Fries   was   brought  into  court,  and  dictment,  as  it  appeared  to  him. 
placed  in  the  prisoners'  box  for  trial,  but  After  thefe  obfervations,   this  refpoto- 
before  the  petit  jury  was  impanelled  to  try  dent  delivered  one  of  the  above  mention- 
him,   this  refpondent  informed  the  above  ed  copies  to  the  aforefaid  William  Lewis, 
mentioned    William  Lewis,    one  of   his  then   attending  as  one    of  the  prifoner's 
counfel,    the   aforefaid    Alexander   James  counfel ;   who   read  part  of  it,   and  then 
Dallas  not  being  then  in  court,  "  that  the  laid  it  down  on  the  table  before  him.— 
court  had  deliberately  confidered  the  in-  Some  obfervations  were  then  made  on  the 
dictment  againft  John  Fries  for  treafon,  fubject  by  him  and  the  above  mentioned 
and  the  three  feveral  overt  acts  of  treafon  Alexander  James  Dallas,   who  had  then 
ftated  therein  ;  That  the  crime  of  treafon  come  inio  court  ^    but  this   refpoadea: 
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doth  not  now  recolleft  thofe  obferva- 
tions,  and  cannot  undertake  to  ftate  thera 
accurately. 

And  this  refpondent  further  faith,  that 
the  udp;:r  marked  exhibit  No.  II,  and 
herewith  exhibited,  which  he  prays  leave 
to  make  part  or  this  his  anfwer,  is  a  true 
copv  or  the  original  opinion,  drawn  up 
by  him  and  concurred  in  by  the  faid 
Pochard  Peters,  as  above  fet  forth,  which 
original  opinion  is  now  in  the  poffeuion  of 
thio  refpondent,  ready  to  be  produced  to 
this  honorable  court.  He  may  have  er- 
red in  forming  '.his  opinion,  and  in  the 
time  and  manner  of  making  it  known  to 
the  counfel  for  the  prifoner.  If  he  erred 
in  forming  it,  he  erred  in  common  with 
his  colleague  and  with  two  of  his  prede- 
eeffors ;  and  he  prefumes  to  hope  that 
an  error  which  has  never  been  deemed 
criminal  in  them,  will  not  be  imputed  as 
a  crime  to  him,  who  was  led  into  it  by 
their  example  and  their  authority.  If 
he  erred  in  tne  time  and  manner  of  mak- 
ing known  this  opinion,  he  feels  a  juft 
conrider.ee,  that  when  the  reafons  which 
he  has  alledged  for  his  conducl,  and  by 
which  it  feemed  to  him  to  be  fully  justi- 
fied, fhali  come  to  be  carefully  weighed, 
they  will  be  fufficient  to  prove,  if  not  that 
this  conduct  was  perfectly  regular  and 
correct,  yet  that  he  might  fincerely  have 
considered  it  as  right  ;  and  that  in  a  cafe 
where  fo  much  doubt  may  exift,  to  have 
committed  a  mistake  is  not  to  have  com- 
mitted a  crime. 

And  this  refpondent  further  anfwering 
jnGfts,  that  the  opinion  thus  delivered  to 
the  prifoner's  counfel,  viz.  that  "  any 
infurreclion  or  rifing  of  any  body  of 
people  within  the  United  States,  for  the 
purpofe  of  refitting  or  preventing  by 
force  or  violence,  under  any  pretence 
whatever,  the  execution  of  any  ftatute 
of  the  United  States,  for  levying  or  col- 
lecting taxes,  or  for  any  other  object  of  a 
general  or  national  concern,  is  levying 
war  againll  the  United  States,  within  the 
contemplation  and  true  meaning  of  the 
constitution  of  the  United  Stales/'  is  a 
legal  and  correct  opinion,  fupported  not 
only  by  the  two  previous  deciilons  above 
mentioned,  but  alfo  by  the  plainest  prin- 
ciples of  law  and  reafon,  and  by  the  uni- 
form tenor  of  legal  adjudications  in  Eng- 
land and  Great  Britain,  from  the  revo- 
lution in  iGSS  to  this  time.  It  ever  vvasj 


and  now  is  his  opinion,  that  the  peace 
and  fafety  of  the  national  federal  govern- 
ment, muft  be  endangered,  by  any  other 
construction  of  the  terms  "  levying  war 
againft  the  United  States,"  ufed  by  the 
federal  conftitution  j  and  he  is  confident 
that  no  judge  of  the  federal  government, 
no  judge  of  a  fnperior  ftate  court,  nor 
any  gentleman  of  eitablifhed  reputation 
for  legal  knowledge,  would  or  could  de- 
liberately give  a  contrary  opinion. 

If,  however,  this  opinion  were  errone- 
ous, this  refpondent  would  be  far  lefs 
cenfurable  than  his  predeceffors,  by  whofe 
example  he  was  led  aftray,  and  by  whofe 
authority  he  coniidered  himfelf  bound. 
Was  it  an  error  to  coniider  himfelf  bound 
by  the  authority  of  their  previous  deci- 
sions ?  If  it  were,  he  was  led  into  the 
error  by  the  uniform  courfe  of  judicial 
proceedings  in  this  country  and  England, 
and  is  fuppcrted  in  it  by  one  of  the  fun- 
damental principles  of  our  jurisprudence. 
Can  fuch  an  error  be  a  crime  or  mifde- 
meanor  ? 

If,  on  the  other  hand,  the  opinion  be 
in  itfelf  correft,  as  he  believes  and  in- 
fills that  it  is,  could  the  "expreffion  of  a 
correct  opinion  on  the  law,  whenever  and 
however  made,  mifiesd  the  jury,  infringe 
their  rights,  or  give  an  improper  bias  to 
their  judgment  ?  Could  truth  excite  im- 
proper prejudice?  Could  the  jury  be  lefs 
prepared  to  hear  the  law  difcuffed,  and 
to  decide  on  it  eorreftly,  becaufe  it  was 
torrectly  ftated  to  them  by  the  court  ? 
And  is  not  that  a  new  kind  of  offence, 
in  this  country  at  leaft,  which  confiib  is 
telling  the  truth,  and  giving  a  correct 
expofition  of  the  laws. 

As  to  the  fecond  fpecific  charge  ad- 
duced in  fupport  of  the  firit  article  of 
impeachment,  which  accufes  this  re- 
fpondent, "  of  restricting  the  counfel  for 
the  faid  Fries,  from  recurring  to  fuch 
Englifh  authorities  as  they  believed  oppo- 
site, or  from  cuing  certain  ftatutes  of  the 
United  States,  which  they  deemed  iliuf- 
trative  of  the  pofitions  upon  which  they 
intended  to  reft  the  defence  of  their  cii. 
ent,"  this  refpondent  admits  that  he  did, 
on  the  above  mentioned  trial,  exprefs  it 
as  his  opinion  to  the  aforefaid  counfel 
for  the  prifoner,  "  that  the  decisions  in 
England,  in  cafes  of  indictments  for 
treafon  at  common  law,  againft  the  per- 
fon  of  the  ..king,  ough:   not  ta  be  re&4 
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t©  the  jury,  on  trials  for  treafon  under 
the  confutation  and  fbtutesof  the  Unit- 
ed States  j  becaufe  fuch  decisions  cbrild 
not  inform,  but  might  miilead  and  de- 
ceive the  jury  ;  that  any  decifions  on  ca- 
fes of  treafon,  in  the  courts  of  England, 
before  the  revolution  of  16SS,  ought  to 
have  very  little  influence  in  the  courts 
of  the  United  States;  that  he  would  per. 
mit  deciiions  in  the  courts  of  England  or 
of  Great  Britain,  fmce  the  faid  revolu- 
tion, to  be  re£->d  to  the  court  or  jury  for 
the  purpofe  of  (hewing  what  acts  have 
been  confidered  by  thofe  courts,  as  a  con- 
structive levying  of  war  againit  the  king 
of  that  country,  in  his  legal  capacity,  but 
not  againft  his  perfon  ;  becaufe  levying 
war  againft  bis  government,  was  of  the 
fame  nature  as  levying  war  againft  the 
government  of  the  United  Stahsg  hut  that 
fuch  deciiions,  r.everthelefs,  were  not  to 
be  confidered  as  authorities  binding  on 
the  coarts  andgjurics  of  this  country,  but 
merely  in  (he  light  c'  opinions  entitled 
to  great  refpec't  as  hating  been  delivered 
after  full  confideration,  by  men  of  great 
legal  learning  apd  ability. 

Thefe  are  the  opinions  which  he  did 
on  that  ocean  on  deliver  to  the  counfel 
for  the  prifoner,  and  which  he  then 
thought,  and  ftill  thinks,  ir  was  his  duty 
to  deliver.  The  ccunfellors  admitted  to 
practice  in  any  court  ofjuftice,  are,  in 
his  opinion,  and  according  to  univerfal 
practice,  to  be  confidered  as  officers  of 
fuch  courts  and  minifters  ofjuftice  there- 
in, and  as  fuch,  fubjeel  to  the  direction 
and  control  o-  the  court,  as  to  their  con- 
duct in  its  prefence,  and  in  conducting 
the  defence  and  criminals  on  trial  before 
it. — As  counfel,  they  owe  to  the  perfon 
accufed,  diligence,  fidelity  and  fecrecy, 
and  to  the  court  and  jury,  due  and  cor- 
rect information  according  to  the  beft  of 
.their  knowledge  and  ablity,  on  every 
matter  of  law  which  the}-  attempt  to  ad- 
duce in  argument.  The  court  on  the 
ether  hand,  hath  power,  and  is  bound  in 
duty,  to  decide  and  direct  what  evidence, 
whether  by  record  or  by  precedents  of 
decifions  in  court  t  ofjuftice,  is  proper 
to  be  admitted  for  the  eftablifhrnent  of 
any  matter  of  law  or  fact.  Consequent- 
ly, fliould  counfel  attempt  to  read  to  the 
jury,  as  a  law  ftill  in  force,  a  ftatute 
which  had  been  repealed,  or  a  decifion  . 
which  had  been  reverfed,  or  the   ju 
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ments  of  courts  in  country*  whofe  laws 
have  no  connection  with  ours,  it  would 
be  the  duty  of  the  court  to  interpofe,  and 
prevent  fuch  an  irnpofition  frcm  being 
practiced  on  the  j  ury.  For  thefe  reafohs 
this  refpondent  thinks  that  his  conduct 
was  correct  in  expreiiing  to  the  counfel 
for  Fries,  the  opinions  Hated  above.  He 
is  not  hound  to  anfwer  here  for  the  correct- 
nefs of  thofe  principles,  though  he  thinks 
them  inconteltible  ;  but  mereiy  for  the 
correctnefs  of  his  motives  in  deliveiing 
them,  A  contrary  opinion  would  con- 
vert this  honorable  court,  from  a  court 
of  impeachment  into  a  court  of  appeals  ; 
and  would  lead  directly  to  the  ftrange 
abfurdity,  that  whenever  the  judgment 
of  an  inferior  court  fhould  be  reverted  on 
appeal  or  writ  of  error,  the  judges  of  that 
court  muft  be  Gonvicted  of  high  cimes 
and  mifdemeanors,  and  turned  out  of  of- 
fice?; that  error  in  judgment  is  a  pjnifha- 
bie'off'ence,  and  that  crimes  may  be  eom- 
mit;ed  without  any  criminal  intention. — . 
Againft  a  doctrine  fo  abfurd  and  mif- 
chievous,  fo  contrary  to  every  notion  of 
juftice.  hitherto  entertained,  fo  utterly 
fubverfive  of  all  that  part  of  our  fyttem 
of  jurifprudence,  which  has  been  wifely 
and  humanely  eftablifhed  for  the  protec, 
tion  of  innocence,  th.s  refpondent  deems 
jt  his  duty  now,  and  on  every  fit  occafion, 
to  enter  his  proteft  and  lift  up  his  voice  ; 
and  he  trufts,  that  in  the  difcharge  of 
this  duty,  infinitely  more  important  to 
his  country  than  to  himfelf,  he  fhall  find 
approbation  and  fupport  in  the  heart  of 
every  American,  of  every  man  through- 
out the  world,  who  knows  the  bleffings 
of  civil  liberty,  or  refpects  the  principles 
of  univerfal  juftice, 

It  is  only  then,  for  the  correctnefs  of 
his  motives  in  delivering  thefe  opinions, 
that  he  can  now  be  called  to  anfwer  ;  and 
this  correctnefs  ought  to  be  prefumed, 
uniefsthe  contrary  appear  by  fome  direct 
proof,  or  by  feme  violent  preemption 
arifing  from  his  general  conduct  on  the 
trial,  or  from  the  glaring  impropriety  of 
the  opinion  itfelf.  For  he  admits  that 
cafes  may  be  fuppofed,  of  an  opinion  de- 
livered by  a  judge  fo  palpably  erroneous, 
unjuft  and  oppreilive,  as  to  preclude  the 
pofiibility  of  its  having  proceeded  from 
ignorance  or  miftake. 

Do  the  opinions  now  under  considera- 
tion Usar  any  of  these  marks  I     This 
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honorable  court  need  not  be  informed 
that  the^e  ha3   existed  in  England,    r.o 
such   thing  as    treason  at  common  lav?, 
since  the  vssr  1S50,  wher;  the  statute  of 
the  25th  Edward  III,  chap  2,  dechii   g 
what  alone  should  in  faiure   be  judged 
treason,  was  passed.    It  is  perfectly  clear 
that  decisions  made  before  that  statute, 
430  yesrse.gr,  when  England,  together 
with  the  rest  of  Europe  was  still  wrapfed 
in  toe  deepest  g:oorn  of  ignr.rancc  fc  bar- 
barism :  when  the  system  of  Englb-h  ju- 
risprudence was  still  in  its  infancy  ;  when 
law,  justice  und  rtaacn.,  were  perpetually 
trampled  under  foot  by  feudal  oppression 
and  feudal  anarchy  ;  when  under  aft  able 
and  vigorous  monarch,  ttery  thing  was 
ar  judged  to  be  treason  which  he  thought 
fit  to  cail  so, and  under  a  weak  one,noth:ng 
was  considered  as  treason  which  turbu- 
lent, powerful,  a»d  rebellious  nobles  tho't 
fit  to  perpetrate  ;  is  it  perfectly  clear  that 
decisions,  made  at  such  a  ;ime,snd  under 
such  circumstances,  ought  to  be  received 
by  the  courts  of  tins  country  as  authori- 
ties to  govern  their  decisions,  cr  light*  id 
guide  the  understand  eg  of  juries  I    Is  it 
perfectly   clear  that  decisions    made  in 
England,  on  the  subject,  of  treason,  be- 
fore the  revolution  of  1688,  by    which 
alone  the  balance  of  the  English  constitu- 
tion was  adjusted  and  the  English  liber- 
ties were  fixed  on  a  firm  basis  ;  decision! 
made  either  during  thefuridus  civi  wan, 
in  which  two  rival  fafml:escoBLendc:d  for 
the  crown  ;  when  in  the  vicissitudes  of 
wa"-,   de:ub  and  confiscation  ;n  the  forms 
of  law,   continually  walked  in  the  train 
of  the  v  c\  jvs,  rod  actions  were  trea»on»« 
ble  or  praise  worihy, according  to  the  pre- 
ponderance of  the  part*  by  whose  adhe- 
rents trfey  were  perpetrated  ;  during  the 
reigns  of  three  able  &  arbitary  monarch* 
•Who  succeeded  this  dreadful  conflict,  and 
relaxed  or  invigorated  the  law  of  treason* 
according  to  their  aager,  their  policy,  or 
their  caprice ;  or  daring  those   terrible 
struggles  between  the  principles  or  liber- 
ty, not  yet  well  defined  or  understood.,  on 
one  hand,  &  arbitrary  power,  insinuating 
itself  under  tire  forms  of  the  constitution 
on  the  other  ;  struggles  which  presented 
at  some   times   the  wildest  anarchy,  at 
Others  the  extremes  of  servile  submission, 
and  after  having  brought  one  king  to  the 
scafibld.ended  in  the  expulsion  of  another 
from  his   throne  .?     Is  it  clear  that  deci- 
sions on  the  law  of  treason,, made  in  tim&fi 


like  thefe,  ought  not  Only  to  be  received 
as  authorities  in  the  courts  of  this  country, 
but  alfo  to  have  great  influence  on 'their 
decisions  ?  Is  it  clear  that  decisions  made 
in  England,  as  to  what  a&s  will  amount 
to  levying  war  againll  the  king,  perfon- 
ally,  and  not  agaift  his  government,  are 
applicable  to  the  confiitution  and  laws  of 
thi"*?cpuntry  ?  It  is  clear  that  fuch  En- 
glifh  decisions  on  the  fubje£t  of  treafon, 
as  are  applicable  to  our  constitution  and 
laws,  arc  to  be  received  in  our  courts,  not 
merely  as  the  Opinions  of  learned  and  able 
men,  which  may  enlighten  their  judg- 
ment, but  as  authorities  which  ought  to 
govern  abfolutely  their  decisions  ? — Is 
all  this  fo  clear,  that  a  judge  could  not 
honestly  and  sincerely  have  thought  the 
contrary  ?  That  he  could  not  have  ex- 
preffed  an  opinion  to  the  contrary  with- 
out currupt  or  improper  motives  ?  If  it  be 
hot  thus  clear,  then  must  it  be  admitted 
that  this  reipondent,  fincerely  and  ho- 
peftiy/,  and  in  the  bell  of  his  judgment 
confidered  thefe  decilions  as  wholly  inad- 
miflible,  or  admifiible  only  for  the  purpo- 
fes  and  to  the  extent  which  he  pointed 
out. 

And  if  he  did  fo  conftder  them,  was  it 
hot  his  duty  to  prevent  them  from  being 
read  to  the  jury,  except  under  tl.ofe  re-* 
firiclions,  and  for  thole  purpoies?  Would 
his  duty  permit  him  to  fit  iilently,  and  fee 
the  jury  impofed  on  and  mifled  ?  To  fit 
filently  and  hear  a  boo!:  read  to  them  as 
containing  the  law,  which  he  knew  did 
not  contain  the  law  ?  Such  hience  would 
have  rendered  him  a  party  to  the  decep- 
tion, and  would  have juftly  fubjecled  hint 
to  all  the  contumely",  which  a  confeienti- 
eus  and  courageous  discharge  of  his  duty, 
has  jo  unmes'itedly  brought  on  his  name.  \ 
With  relpecl  to  the  ~  '"tes  of  the  Uni- 
ted States,  which  he  <H  ged  with  hav- 
ing prevented  the  p>hi>,.  .  s  counfel  from 
citing  on  the  aforcfaid  trial,  he  denies 
that  he  prevented  any  aft  of  Congrefs 
from  being  cited,  either  to  the  court  or 
jury,  on  the  faid  trial  ;  or  declared  at  any 
time,  that  he  would  not  permit  the  pri- 
foner's  counffel  to  read  to  the  jury,  or  to 
the  court,  any  a£t  of  Congrefs  whatever. 
Nor  does  he  remember  or  believe,  that  he 
expreii'ed  on  the  faid  trial  any  dtfappro- 
bation  of  the  coridu$  of  the  circuit  court 
before'  whom  the  faid  cafe  was  firlt  tried, 
in  permitting  the  att  of  Congrefs  relating 
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to  crimes  lefs   than  treafonj    commonly- 
called  the  sedition  act,  to  be  read  to  the 
jury.     He  admits  indeed  that  he  was  then 
and  still  is  of  opinion,  that  the  faid  act  of 
congrefs  wholly  was  irrelevant  to  the  iflufi, 
in  the  trial  of  John  Fries,    and  therefore 
ought  not  to  nave  been  read  to  the  jury,  or 
regarded  by  them*     This  opinion  may  be 
erroneous,  but  he  trusts  that  the  follow- 
ing rcafons  on  which  it  was  founded,  will 
be  considered  by  this  honorable  court,  as 
fufficiently  ftrong  to  render  it  pofHble.  and 
even  probable,  that  fuch  an  opinion  might 
be  fincerely  held  and  honellly  expreffed  :— 
111.  That  congrefs   did  not  intend  by  the 
fedition  law  to  define  the  crime  of  trea- 
son by  *'  levying  war."     Treafon  and  fe 
dition  are  crimes  very  didinct  in  their  na- 
tures, and  fubject  to  very  different  punifli- 
xnents  ;  the  former  by  death,  and  the  lat- 
ter by  fine  and  imprifonment.     2dly.  The 
fedition  law  makes  a  combination  or  con- 
fpiracy,  with  intent  to  impede  the  opera- 
tion of  any  law  of  the  United  States,  or 
the  advifing  or  attempting  :o  procure  any 
infurreclion  or  riot,  a  high  mifdemeanor, 
puni (liable  by  fine  and  imprifonment ;   but 
a  combination  or  confpiracy  with  intent 
to  prevent  the  execution  of  a  law,  or  with 
intent  to  raife   an   infurreclion    for  that 
purpofe,  or  even   with  intent  to  commit 
treafon,  is  not  treafon  by  "  levying  war'' 
again!!  the   United  States,   unlefs   it  be 
followed  by  an  attempt  to  carry  fuch  com- 
bination   or   confpiracy    into    effect,    by 
actual    force   or    violence.       3dly.    The 
conftitution  of   the  United  States  is  the 
fundamental  and  fupremelaw,  and  having 
defined  the  crime  of  treafon,  congrefs  could 
not  give  any  legislative  interpretation  or 
expofition  of  that  crime,  or  of  the  part  of 
the  conftitution  by  which  it   is    defined. 
Athly.  The  judicial  authority  of  the  United 
States    is    alone    ,.«,,  °d    with    power   to 
expound  their  coi.*..ution  and  laws. 

And  this  refpondent  further  anfwering 
faith,  that  after  the  above  mentioned  pro- 
ceedings had  taken  place  in  the  faid  trial, 
it  was  poltponed  until  the  next  day,  Wed- 
nefday,  April  2Sd,  1800  ;  when  at  the 
meeting  of  the  court,  this  refpondent  told 
both  the  above  mentioned  counfel  for  the 
prifoner,  *'  that  to  prevent  any  mifunder- 
(ianding  of  any  thing  that  had'  passed  the 
day  before,  he  would  inform  them,  that 
although  the  court  retained  the  fame  opi- 
nion of  the  law,  arifing  on  the  overt  a£\s 
charged  in  the  indi&reent  againft  Fries^ 


yet  the  counfel  weuld  be  permitted  to 
offer  arguments  to  the  court,  for  the  osr- 
pofe  of  (hewing  them  that  they  were 
miff-ken  in  the  law  ;  and  that  the  courts 
if  fatisficd  that  they  had  emd  in  opinion, 
would  correct  it  ;  and  alio  that  the  coun- 
fel would  be  permitted  to  argul  before  the 
petit  jury,  that  the  court  were  mil  laked 
in  the  law."  And  this  refpondent  added, 
that  the  court  had  given  no  opinion  as  to 
the  fads  in  the  cal'e,  about  which  both 
the  counfel  had  declared  that  there  would 
be  no  controverly. 

After  fome  obfervat-ms  by  the  faid 
William  Lewis  and  Alexander  Jame3 
Dallas,  they  both  declared  to  the  court, 
11  that  they  did  not  any  longer  consider 
themfelves  as  the  counfel  for  Join  Fries, 
the  prifoner.  This  refpondent  then  aiked 
the  faid  John  Fries,  whether  he  wilbed 
the  court  to  appoint  other  counfel  for  his 
defence  ?  H6  refufed  to  have  other  c  <nn> 
fel  assigned  ;  in  which  he  adled,  as  this 
refpondent  believes  and  avers,  by  the 
advice  of  the  faid  William  Lewis  and 
Alexander  Jamer,  Dallas:  whereupon  the 
court  ordered  the  faid  trial  to  be  had  on 
the  next  day,  Thurfday,  the  24th  of 
April,   IS 00. 

On  that  day  the  trial  was  proceeded  in  ; 
and  before  the    jurors  were  fworn,  they 
were,    by  the  direction    of  'he  court,  fe- 
verally  afked  en  oath,  whether  they  were 
in  any  way   related   to  the  prifoner,  and 
whether  they  had  ever  formed  or  deliver- 
ed any    opinion   as  to  his  guilt  or  inno- 
cence, or  that  he  ought  to  be  puni/hed  ? 
Three  of  them  anfwering   in  the  affirma- 
tive, were    withdrawn  from    the    pannel* 
The   faid  John   Fries  was  then    informed 
by  the  court,  that  he  had  a  right  to  chal- 
lenge    thirty-five    of    the  jury,    without 
(hewing  any  caufe    of  challenge    againft 
them,  and  as  many  more  as  he  could  (hew 
caufe  of   challenge  again!!.     He  did  ac- 
cordingly  challenge    peremptorily  thirty- 
four  ot  the  jury,  and  the  trial  proceeded. 
In  the  evening,  the  court   adjourned  till 
the  next  day,  Fridav,  the  25th   of  April ; 
when  after  the  dii'lri61  attorney  h;<d  (fated 
the  principal  fac"\s  proved  by   the  witnef- 
fes,  and  had  applied  the  law  to  thole  fa  els, 
this  refpondent,  with   ihe   concurrence  of 
his  colleague,  the  faid  Richard  Peters,  de- 
livered  to  the  jury  the  charge  contained 
and   expreffed   in  exhibit  marked  No.  3» 
and   herewith    filed,  which   he   prays  ma/ 
be  taken  as  part  of  this  his  anfwer. 
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Immediately    after  the  petit  jury  had    the  verdiet  which  they  were  required  to 


delivered  their  verdict,  this  respondent 
informed  the  said  Fries,  from  the  bench, 
that  if  he,  or  any  person  for  him,  could 
show  any  legal  ground,  or  sufficient  cause 
to  arrest  the  judgment,  ample  time  would 
be  allowed  him  for  that  purpose.  But  no 
cause  behsg  shewn,  sentence  of  death  was 
passed  on  the  said  Fries  on  the  2d  day  of 


give."  He  denies  that  he  did  at  any  time 
declare  that  the  aforesaid  counsel  should 
not  at  any  time  address  the  jury,  or  did 
in  any  manner,  hinder  them  from  address- 
ing the  jury  on  the  law  as  well  as  on  the. 
facts  arising  in  the  case.  It  was  expressly 
stated  in  the  copy  of  his  opinion  delivered 
as  above  set  forth  to  William  Lewis,  that 


May,  1800,  the  last  day  of  the  term;  &  he  the  jury  had  a  right  to  determine  the  law 

was  afterwards  pardoned  by  John  Adams,  as  well  as  the  fact :  and  the  said  William 

then  President   of  the  United  States.  Lewis  and  Alexander  James  Dallas  were 

And  this  respondent  further  answering  expressly  informed,  before  they  declared 

aaith,  that  if  the  two    instances  of  mis-  their  resolution   to  abandon  the  defence, 

conduct,    first  stated  in  support  of  the  ge-  that  they  were  at  liberty  to  argue  the  law 

neral  charge  contained  in  the  first  article  to  the  jury.    This  respondent  believe  that 


oi  impeachment,  were  true  as  alledged, 
yet  the  inference  drawn  from  them,  viz. 
"  that  the  said  Fries  was  hereby  depriv- 
ed of  the  benefit  of  counsel  for  his  de- 
fence," is  not  true.  He  insists  that  the 
said  Fries  was  deprived  of  the  benefit  of 
counsel,  not  by  any  misconduct  of  this  re- 
spondent, but  by  the  conduct  and  advice 
of  the  above  mentioned  William  Lewis 
and  Alexander  James  Dallas,  who  hav- 
ing been,  with  their  own  consent,  assign- 
ed by  the  court  as  counsel  for  the  prisoner, 
withdrew  from  his  defence,  and  advised 
him  to  refuse  other  counsel  when  offered 
to  him  by  the  court,  under  pretence  that 
the  law  had  been  prejudged,  and  their  li- 
berty of  conducting  the  defence,  accord- 
ing to  their  own  judgment,  improperly, 
restricted  by  this  respondent ;  but  in  reali- 
ty because  they  knew  the  law  and  the 
facts  to  be  against  them,  and  the  case  to 
be  desperate,  and  supposed thattheir  with- 
drawing themselves  under  this  pretence, 
might  excite  odium  against  the  court  ; 
might  give  rise  to  an  opinion  that  the  pri- 
soner had  not  been  fairly  tried  ;  and  in  the 
event  of  a  conviction,  which  from  tkeir 
knowledge  of  the  law  and  the  facts,  they 
knew  to  be  almost  certain,  mig\t  aid  the 
prisoner  in  an  application  to  the  President 
for  a  pardon.  That  such  was  the  real  mo- 
tive of  the  said  prisonser's  counsel,  for  de- 
priving their  client  of  lefral  assistance  on 
this  trial,  this  respondent  is  fully  per- 
suaded, and  expects  to  make  appear,  not 
only  from  the  circumstances  of  the  case, 
but  from  their  own  frequent  and  public 
declarations. 

As  little  can  this  respondent  be  justly 
charged  with  having  by  any  conduct  of 
his,  endeavoured  to  "  wrest  from  the  jury 


the  said  William  Lewis  did  not  read  the 
opinion  delivered  to  him  as  aforesaid,  ex- 
cept a  very  small  part  at  the  beginning  of 
it,  and  of  course,  acted  upon  it  without 
knowing  its  contents  :  and  that  the  said 
Alexander  James  Dallas  read  no  part  of 
the  said  opinion  until  about  a  year  ago, 
when  he  saw  a  very  imperfect  copy,  mad* 
in  court  by  a  certain  W.  S.  Biddle. 

And  this  respondent  further  answering 
saith,  that  according  to  the  constitution  of 
the  United  States,  civil  •fficers  thereof, 
and  no  other  persons,  are  subject  to  im- 
peachment ;  and  they  only  for  treason, 
bribery,  corruption  or  other  high  crime 
or  misdemeanor,  consisting  in  some  act 
done  or  committed,  in  violation  of  some 
law  forbidding  or  commanding  it ;  on 
conviction  of  which  act,  they  must  be  re- 
moved from  office  ;  and  may,  after  con- 
viction, be  indicted  and  punished  there- 
for, according  to  law.  Hence  it  clearly 
results,  that  no  civil  officer  of  the- United 
States  can  be  impeached,  except  for  soma 
offence  for  which  he  may  be  indicted  at 
law  ;  and  that  no  evidence  can  be  receiv- 
ed on  an  impeachment,  except  such  as  oa 
an  indictment  at  law,  forthesame  offence, 
would  be  admissible.  That  a  judge  can- 
not be  indicted  or  punished  according  to 
law,  for  any  act  whatever,  done  by  him 
in  his  judicial  capacity,  and  in  a  matter 
of  which  he  has  jurisdiction,  through  er- 
ror of  judgment  merely,  without  corrupt 
motives,  however  manifest  his  error  may 
be,  is  a  principle  resting  on  the  plainest 
maxims  of  reason  and  justice,  supported 
by  the  highest  legal  authority,  and  sanc- 
tioned by  the  universal  sense  of  mankind. 
He  hath  already  endeavoured  to  shew,  and 
he  hopes  with  success,  that  all  the  opini- 


their  indisputable  right  to  hear  argument,  ons  delivered  by  him  in  the  course  of  the 
and  determine  upon  the  question  of  law  as  trialsnowunderconsideration, were  correct 
Well   as  the   question  of  foot  involved  in  C  in  them3elves,  and  in  the  time  and  n}an- 
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user  of  espressingthem  ;  and  that  e*en  ad- 
mitting them  to  have  been  incorrect,  there 
was  such  strong  reason  in  their  favor,  as 
to  remove  from  his  conduct  every  suspicion 
of  improper  motives.  If  these  opinions 
were  incorrect,  his  mistake  in  adopting 
them,  or  in  the  time  or  manner  of  ex- 
pressing them,  cannot  be  imputed  to  him 
as  an  offence  of  any  kind,  much  less  as  an 
high  crime  andmisdemeanor,  for  which  he 
ought  to  be  removed  from  office  ;  unless 
it  can  be  shewn  by  clear  and  legal  evi- 
dence, that  he  acted  from  corrupt  motives. 
Should  it  be  considered  that  some  impro- 
priety is  attached  to  his  conduct,  in  the 
time  and  mode  of  expressing  any  of  these 
opinions  ;  still  he  apprehends,  that  a  very 
wide  difference  exists  between  such  im- 
propriety, the  casual  effects  of  human  in- 
firmity, and  a  high  crime  and  misdemean- 
or for  which  he  may  be  impeached,  and 
mast  on  conviction  bejremoved  from  office. 

Finally,  this  respondent,  having  thus 
laid  before  this  honorable  court  atrue  state 
of  his  case,  so  far  as  respects  the  first  ar- 
ticle of  impeachment,  declares,  upon  the 
strictest  review  of  his  conduct  during  the 
whole  trial  of  John  Fries  for  treason,  that 
he  was  not  on  that  occasion  unmindful  of 
the  solemn  duties  of  his  office  as  a  judge; — 
that  he  faithfully,  and  impartially,  and  ac- 
cording to  the  best  of  his  ability  and  un- 
derstanding, discharged  those  duties  to- 
wards the  said  John  Fries  ;  and  that  he  did 
not  in  any  manner,  during  the  said  trial, 
conduct  himself  arbitrarily,  unjustly,  or 
oppressively,  as  he  is  accused  by  the  ho- 
norable the  House  of  Representatives. 

And  the  said  Samuel  Chase,  for  plea  to 
the  said  first  article  of  impeachment,saith, 
that  he  is  not  guilty  of  any  high  crime  or 
misdemeanor,  as  in  and  by  the  said  first 
article  is  alledged  ;  and  this  he  prays  may 
be  enquired  of  by  this  honorable  court,  in 
suchmanneraslaw  andjustice  shall  seem  to 
them  to  require. 

The  scond  article  of  impeachment  char- 
•gcs,  £hat  this  respondent,  at  the  trial  of 
James  Thompson  Callender  for  a  libel,  in 
May  -1800,  -did,  "with  intent  to  oppress 
and  procure  the  conviction  of  the  said  Cal- 
lender, overrule  the  objection  of  John  Bas- 
set, one  of  the  jury,  who  wished  to  be 
excused  from  serving  on  the  said  trial, 
because  "he  had  made  up  his  mind  as  to 
the  publication  from  which  the  words, 
charged  to  be  libellous  jn  the  indictment, 
w^ic  extracted." 

In  answer  to  tl:  is  article,  this  respondent 
ariimts  that  he  did,  as  one  of  the  associate 


justices  of  the  supreme  eourtof  the  United 
States,  holdthe  circuit  court  of  the  United 
States,  for  the  district  of  Virginia,  at 
Richmond.,  on  Thursday  the  22d  day  of 
May,  in  the  year  1800,  and  from  that 
day,  till  the  30th  of  the  same  month— 
when  Cyrus  Griffin,  then  district  judge  of 
the  United  States  for  the  district  of  Vir- 
ginia, took  his  seat  in  the  said  court ;  and 
that  during  the  residue  of  that  session  of 
the  said  court,  which  continued  till  the 
clay  of  June,  in  the  same  year, 
this  respondent  and  the  said  Cyrus  Griffin, 
held  the  said  court  together.  But  how 
far  any  ofthe  other  matters  charged  in  this 
article,  are  founded  in  truth  or  law,  will 
appear  from  the  following  statement  ;— 
which  he  submits  to  this  honorable  court, 
by  way  of  answer  to  this  part  ofthe  accu- 
sation. 

By  an  act  of  Congress  passed  on  the  4th 
day  of  May>  A  D.  1798,  it  is  among 
other  things  enacted,  "  That  if  any  per- 
son shall  write,  print,  utter  or  publish,  or 
shall  knowingly  and  wittingly  assist  and 
aid  in  writing,  printing,  uttering  or  pub- 
lishing, any  false,  scandalous,  and  mali- 
cious writing  or  writings,  against  the  Pre- 
sident ofthe  United  States,  with  intent  to 
defame,  or  to  bring  him  into  contempt  or 
disrepute,  such  person,  being  thereof  con- 
victed, shall  be  punished  by  a  fine,  not  ex- 
ceeding two  thousand  dollars,  and  by  im- 
prisonment, not  exceeding  two  years  :" 
and  "  that  if  any  person  shall  be  prosecuted 
under  this  act,  it  shall  be  lawful  for  him  to 
give  in  evidence  in  his  "defence,  the  truth 
of  the  matter  contained  in  the  publication 
charged  asa  libel ;  and  the  jury  shall  have 
a  right  to  determine  the  law  and  the  fact, 
under  the  direction  of  the  court,  as  in 
other  cases,"  as  in  and  by  the  said  act, 
commonly  called  tlie  sedition  law,  to 
which  this  respondent,  begs  leave  to  refer 
this  honourable  court,  will  more  fully  ap- 
pear. 

At  the  meeting  of  the  last  above  men- 
tioned circuit  court,  this  respondent,  as 
required  by  the  duties  of  his  office,  deliver- 
ed a  change  to  the  grand  jury  ;  in  which, 
according  to  his  constant  practice,  and  to 
his  duty  as  a  judge,  he  gave  in  charge  to 
them,  several,  acts  of  Congress  forthe  pu- 
nishment of  offences,  and  among  them, 
the  above  mentioned  act,  called  the  sediti- 
on  law  ;  and  directed  the  said  jury  to 
make  particular  enquiry,  concerning  any 
breaches  of  these  statutes  or  any  of  them, 
within  the  district  of  Virginia.  On  the 
24th   day   of  Muy,  1800,  the  said   jury 
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found  an  indictment  against  one  James 
Thompson  Cailender,  for  printing  and  pub- 
lishing, against  the  form  of  the  said  act  of 
Congress,  a  false,  scandalous,  and  mali- 
cious libel,  called,  "  The  Prospect  before 
Us,"  against  John  Adams,  thenPresident 
ofthe  United  States,  in  his  official  charac- 
ter as  President  ;  as  appears  by  an  official 
copy  of  the  said  indictment,  marked  ex- 
hibit No.  4,  which  this  respondent  begs 
leave  to  make  part  of  this  his  answer. 

On  Wednesday,  the  28th  day  of  the 
same  month.  May  1800,  Philip  Norbonne 
Nicholas,  esq.  now  attorney  general  ofthe 
state  of  Virginia,  and  Geprge  Hay,  esq. 
now  district  attorney  ofthe  United  States, 
for  the  district  of  Virginia,  appeared  in 
the  said  circuit  court  as  counsel  for  the  said 
Cailender:  and  on  Tuesday  the  3d  of 
June  following,  his  trial  commenced,  be- 
fore this  respondent,  and  the  said  Cyrus 
Griffin,  who  then  sat  as  assistant  judge. — 
The  petit  jurors  being  called  over,  eight 
of  them  appeared, namely. Robert  Gamble, 
Bernard  Mackham,  John  Barrel,  William 
Austin.,  William  Richardson,ThomasTins- 
ley.  Matthew  Har-.-ey  and  Joan  Basset ; 
who  as  they  came  to  the  book  to  be  sworn, 
Were  severally  asked  on  oath,  by  direction 
ef  the  court,  "  whether  they  had  ever 
formed  and  delivered  any  opinion  respect- 
ing the  subject  matter  then  to  be  tried,  or 
concerning  the  charges  contained  in  the 
indictment  ?"  They  all  answered  in  the 
negative,  and  were  sworn  in  cheif  to  try 
the  issue.  The  counsel  for  the  said  Cul- 
lender declaring,  that  it  was  unnessary 
to  put  this  question  to  the  other  four  jury- 
men. William  Mayo,  James  Hays,  Hen- 
ry S.  Shore  and  John  Prior,  they  also  were 
immediately  sworn  in  cheif.  No  chal- 
lenge was  made  by  the  said  Cailender  or 
his  counsel,  to  any  of  these  jurors  ;  but 
the  said  counsel  declared,  that  they  would 
rely  on  the  answer  that  should  be  given  by 
the  said  jurors  to  the  question  thus  put  by 
•rder  of  the  court. 

After  the  abovementioned  John  Basset, 
whom  this  respondent  supposesand  admits 
to  be  the  person  mentioned  in  the  article 
of  impeachment  now  under  consideration, 
had  thus  answered  in  the  negative,  to  the 
question  put  to  him  by  order  ofthe  court, 
as  abovementioned,  which  this  respondent 
states  to  be  the  legal  and  proper  question,, 
to  be  put  to  jurors  on  such  occasions,  he 
expressed  to  the  court,  his  wish  to  be  excu- 
sed from  serving  on  the  said  trial,  because 
he  had  made  up  his  mind,  or  had  formed 
Jus  opinion,  "that  the  publication  c&Uod 


"  The  Prospect  before  Us,"  from  whick 
the  words  charged  in  the  indictment  as  li- 
bellous, where  said  to  be  extracted,  *but 
which  he  had  never  seen,  was,  according 
to  the  representation  of  it,  which  he  hajd 
received,  within  the  sedition  law,"  But 
the  court  didnot  consider  this  dcclaratiom 
by  the  said  John  Basset,  as  a  sufficient  rea- 
son for  withdrawing  him  from  the  jury, 
and  accordingly  directed  him  tu  be  sworn 
in  chief. 

In  this  opinion  and  decision,  as  in  all 
the  others  delivered  during  the  trial  in 
question,  this  respondent  concurred  'with 
his  colleague,  the  aforementioned  Cyrus 
Griffin,  in  whom  none  of  these  opinions 
have  been  considered  as  criminal.  He  con- 
tends that  the  opinion  itself  was  legal  and 
correct ;  and  he  denies  that  he  concurred  in 
it,  under  the  influence  of  any  "  spirit  of 
persecution  and  injustice,"  or  with  any 
"  intent  to  oppress  andprocure  the  convic- 
tion of  the  prisoner  ;"  as  is  most  untruly 
alledgedby  the  second  article  of  impeach- 
ment. His  reasons  were  correct  and  legal. 
He  will  submit  them  with  confidence  to 
this  honorable  court  ;  which,  although  it 
cannot  condemn  him  for  an  incorrect  opini- 
on, proceeding  from  an  honest  error  in 
judgment,  and  ought  not  to  take  on  itself 
the  power  of  enquiring  into  the  correctness 
of  his  decisions,  but  merely  that  iff  exam- 
ining the  purity  of  his  motives  ;  will,  ne- 
vertheless weigh  his  reasons,  for  the  pur- 
pose of  judging  how  far  they  are  of  suffi- 
cient force,  to  justify  a  belief  that  they 
might  have  appeared  satisfactory  to  him. 
If  they  might  have  so  appeared,  if  the 
opinion  which  he  founded  on  them  be  not 
so  palpably  and  glaringly  -wrong,  as  to 
carry  with  it  internal  evidence  of  corrupt 
motives,  he  cannot  in  delivering  it  havs 
commuted  an  offence. 

This  honorable  court  need  not  be  inform- 
ed, that  it  is  the  duty  of  courts  befor* 
which  criminal  trials  take  place,  to  pre- 
vent jurors  from  being  excused  for  light 
and  insufficient  causes.  If  this  rule  were 
not  observed,  it  would  follow,  that  as 
serving  on  such  trials  as  a  juror,  is  apt  to 
to  bea  very  disagreeable  business,  especial- 
ly to  those  best  qualified  for  it,  there  would 
be  a  great  difficulty,  and  often  an  impoa» 
liblility,  in  finding  proper  juries.  The  law 
has  therefore  established  a  fixed  and  gene- 
ral rule  on  this  subject,  calculated  not  t» 
gratify  the  wishes  or  the  unreasonable 
scruples  of  jurors,  but  to  secure  to  the 
party  accused,  as  far  as  in  theimnerfectioK. 
of  human  nature  it  caa  be  secured,  a  fair 
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and  impartial  trial.  The  criterion  estab- 
lished by  this  rule  is,  "that  the  juror 
stands  indifferent  between  the  government 
and  the  person  accused,  as  to  the  matter  in 
issue,  on  the  indictment."  This  indiffer- 
ence is  always,  according  toa  well  known 
•maxim  of-  law,  to  be  presumed,  unless 
the  contrary  appear ;  and  the  contrary 
may  be  all-edged  byway  of  excuse  by  the 
juror  himself,  or  "by  the  prisoner  by  way 
of  challenge.  Even  if  net  alledged,  it 
may  be  enquired  into  by  the  court  of  its 
own  mere  motion,  or  on  the  suggestion  of 
the  prisoner/  and  it  maybe  established  by 
the  confession  of  the  juror  himself,  on  oath, 
or  by  Other  testimony. 

But'  in  order  to  shew  that  a  juror  does 
not  H  stand  indiffe  ren  tbetv/een  the  accus- 
er and  the  accused,  as  to  the  matter  in  is- 
sue" itisnot  sufficient  to  prove  that  he  has 
expressed  a  general  opinion,  "  that  such 
r„n  offence  as  that  charged  by  the  indict- 
ment ought  to  be  punished  ;"  or  "  that 
the  party  accused,  if  guilty  of  the  offence 
charged  against  him,  ought  to  be  punish- 
ed ;"  or  that  a  book,  for  printing  and 
publishing  which  the  fjarty  is  indicted, 
comes  within  the  law  on  which  the  indict- 
ment is  founded"  All  these  are  gene- 
ral expressions  of  opinion,  as  to  the  cri- 
minality of  an  act  of  which  the  party  is 
accused,  and  of  which  he  may  be  guilty  ; 
not  declarations  of  an  opinion  that  he  ac- 
tually is  guilty  of  the  offence  with  which 
'he  stands  charged.  It  is  impossible  for 
any  man  in  society  to  avoid  having,  and 
extremely  difficult  for  him  to  avoid  ex- 
pressing, an  opinion,  as  to  the  criminality 
or  innocence  of  those  acts,  which  for  the 
most  part,  are  the  subjects  of  indictments 
■efor  offences  of  a  public  nature  ;  such  us 
treason,  sedition,  and  libels  against  the 
.government.  Such  acts  always  engage 
public  attention,  and  become  the  subject 
of  public  conversation :  and  if  to  have 
.formed  or  expressed  an  opinion,  as  to  the 
general  nature  of  those  acts,  were  a  suf- 
ficient ground  of  challenge  to  a  juror, 
wdien  alledged  against  him,  or  of  excuse 
ifrom  serving  when  alledged  by  himself, 
it  would  be  in  the  power  of  almost  every 
offender,  to  prevent  a  jury  from  being 
dmpannelled  to  try  him,  and  of  almost 
every  man,  to  exempt  himself  from  the 
tinpleasant  task  of  serving  on  such  juries. 
The  magnitude  8c  henious  nature  of  an 
offence,  would  give  it  a  greater  tendency 
to  attract  public  attention,  &  to  draw  forth 
public  expressions  of  indignation ;  Sc  would 
tfeue  encrease  its  chasice  of  impunity. 


To  the  present  ctsc  this  reasoning  ap- 
plies with  peculiar  force.  Tne  "  Pros- 
pect before  Us"  is  a  libel  so  profligate 
and  atrocious,  that  it  excited  dise-ust  and 
indignation  in  every  breast  not  wholly 
depraved.  Even  those  whose  interest  it 
was  intended  to  promote,  were,  as  this 
respondent  has  understood  and  believes, 
either  so  much  ashamed  of  it,  or  so  ap- 
prehensive of  its  effects,  that  great  pains 
were  taken  by  them  to  withdraw  it  from 
public  and  general  circulation.  Of  such 
a  publication,  it  must  have  been  extreme- 
ly difficult  to  find  a  man  of  sufficient  cha- 
racter and  information  to  serve  on  a  jury, 
who  had  not  formed  an  opinion,  either 
from  his  own  knowledge,  or  from  report. 
The  juror  in  the  present  case  had  ex- 
pressed no  opinion.  He  had  formed  no 
•pinion  as  to  the  facts.  He  had  never 
seen  the  "  Prospect  before  Us,"  and 
therefore  could  have  formed  bo  fixed  or 
certain  opinion  about  its  nature  or  con- 
tents. They  had  been  reported  to  him, 
and  he  had  formed  an  opinion  that  if  they 
were  such  as  reported,  the  book  was  with- 
in the  scope  and  operation  of  a  law  for 
the  punishment  of  '•false,  scandalous  and 
malicious  libels,  against  the  President  in 
his  official  capacity,  written  or  published 
with  intent  to  defame  him."  And  who 
is  there,  that  having  either  seen  the  book 
or  heard  of  it,  had  not  necessarily  formed 
the  same  opinion. 

But  tiiis  juror  had  formed  no  opinion 
about  the  guilt  or  innocence  of  the  party 
accused  ;  which  depended  on  four  facts 
wholly  distinct  from  the  opinion  which 
he  had  formed.  First,  whether  the  con- 
tents of  the  book  were  really  such  as  had 
been  represented  to  him  ?  Secondly,  whe- 
ther they  should,  on  the  trial,  be  proved 
to  be  true  ?  Thirdly,  whether  the  party 
accused  was  really  the  author  or  publish- 
er of  this  book  ?  And  fourthly,  whether 
he  wrote  or  published  it  "  with  intent  to 
defame  the  President,  or  to  bring  him  in- 
to contempt  or  disrepute,  or  to  excite  a- 
gainst  him  the  hatred  of  the  good  peo- 
ple of  the  United  States  ?"  On  all  these 
qestions,  the  mind  of"  the  juror  was  per- 
fectly at  large,  notwithstanding  the  opi- 
nion which  he  had  formed.  He  might, 
consistently  with  that  opinion,  determine 
them  all  in  the  nea-ative  ;  and  it  was  on 
them  that  the  issue  between  the  United 
States  and  James,  Thompson  Callender 
depended.  Consequently,  this  juror, 
notwithstanding  the  opinion  which  he 
had  thus  formed,  did  stand  indiffereat  as. 
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te  the  matter  in  issue,  ia  the  legal  and 
proper  sense,'  and  in  the  only  sense  in 
which  such  indifference  can  ever  exist ; 
and  therefore  his  having  formed  that  o- 
pinion,  was  not  such  an  excuse  as  could 
have  justified  the  court  in  discharging 
him  from  the  jury. 

That  this  juror  did  not  himself  consi- 
der this  opinion  as  an  opinion  respect- 
ing the  "  matter  in  issue,"  appears  clear- 
ly from  this  circumstance  that  when 
called  upon  to  answer  on  oath,  "  whether 
he  had  expressed  any  opinion  as  to  the 
matter  in  issue  ?"  he  answered  that  he 
had  not.  Which  clearly  proves  that  he 
did  not  regard  the  circumstance  of  his 
having  formed  this  opinion,  as  a  legal 
excuse,  which  ought  to  exempt  him  of 
right  from  serving  on  the  jury;  but 
merely  suggested  it  as  a  motive  of  deli- 
cacy, which  induced  him  to  wish  to  be 
excused.  To  such  motives  of  delicacy, 
however  commendable  ia  the  persons 
who  feel  them,  it  is  impossible  for  courts 
of  justice  to  yield,  without  putting  it  in 
the  power  of  every  man  under  pretence 
of  suck  scruples,  to  exempt  himself  from 
those  duties  which  all  the  citizens  are 
bound  to  perform.  Courts  of  justice 
must  regulate  themselves  by  legal  princi- 
ples, which  are  fixed  and  'universal;  not 
by  delicate  scruples,  which  admit  of 
endless  variety,  according  to  the  varying 
opinions  and  feeling*  of  men. 

Such  were  the  reasons  of  this  respon- 
dent, and  he  presumes  of  his  colleague 
the  said  Cyrus  Griffin,  for  refusing  to%x- 
cuse  the  said  John  Basset,  from  serving 
on  vthe  .jury  above  mentioned.  These 
reasons,  and  the  decision  founded  on 
them,  he  insists  were  legal  and  valid. 
But  if  the  reasons  should  be  considered, 
as  invalid,  and  the  decision  as  erroneous, 
can  they  be  considered  as  so  clearly  and 
flagrantly  incorrect,  as  to  Justify  a  con- 
clusion that  they  were  adopted  by  this 
respondent,  through  improper  motives .? 
are  not  these  reasons  sufficiently  strong, 
or  sufficiently  plausible,  to  justify,  a  can- 
did and  liberal  mind  in  believing,  that  a 
judge  might  honestly  have  regarded  them 
as  solid  ?  Has  it  not  been  conceded,  by 
the  omissions  to  prosecute  judge  Griffin 
for  his  decision,  that  his  error,  if  he  com- 
mitted one,  was  an  honest  error? 
Whence  this  distinction  between  this 
respondent  and  his  colleague  ?  And 
why  is  that  ©pinion  imputed  to  one  as  a 
crime,  which  in  the  other  is  aonsidcrcd 
as  innocent  ? 


And  the  said  Samuel  Chase  ;  for  plea 
to  the  said  second  article  of  impeach- 
ment saith,  that  he  is  not  guilty  of  any 
high  crime  or  misdemeanor,  as  in  and  by 
the  said  second  article  is  alledged  agjainst 
him  ;  and  this  he  prays  may  be  enquir- 
ed of  by  this  honorable  court,  in  such 
manner  as  law  and  justice  shall  seem  to 
them  to  require. 

The  third  article  of  impeachment  al- 
ledges  that  this  respondent  "  with  intent 
to  oppress  and  procuro  the  conviction  of 
the  prisoner,  did  not  premit  the  evidence 
of  John  Taylor,  a  material  witness  in 
behalf  of  the  said  Callender,  to  be  given 
in,  on  pretence  that  the  said  witness 
could  not  prove  the  truth  of  the  whole 
of  one  of  the  charges,  contained  in  the. 
indictment,  although  the  said  charge  em- 
braced more  than  one  fact." 

In  answer  to  this  charge,  this  respon- 
dent begs  leave  to  submit  the  following', 
facts  and  observations  : 

The  indictment  against  James  Thomp- 
son Callender,  which  has  been  already 
mentioned,  and  of  which  a  copy  is  exhibi- 
ted with  this  answer,  consisted  of  two 
distinct  and  separate  counts,  each  of 
which  contained  twenty  distinct  and  in- 
dependent charges,  or  sets  of  words. 
Each  of  those  sets  of  words  was  charged 
as  a  libel  against  John  Adams,  as  Presi  - 
dent  of  the  United  States — and  the 
twelfth  charge  embraced  the  following 
words,  "  He  (meaning  president  Adams) 
was  a  professed  aristocrat ;  he  proved 
faithful  and  serviceable  to  the  British  in- 
terest." The  defence  set  up  was  confined 
to  this  charge,  &nd  was  rested  upon  the 
truth  of  the  words.  To  the  other  nine- 
teen charges,  no  defence  of  any  kind  was 
attempted  or  spoken  of,  except  such  as 
might  arise  from  the  supposed  unconstitu- 
tionality of  the  sedition  law  ;  which  if 
solid,  applied  to  the  twelfth  charge,  as 
well  as  to  the  other  nineteen.  It  was 
to  prove  the  truth  cf  these  words,  that 
John  Taylor,  the  person  mentioned  hi  the 
articles  of  impeachment  now  under  consi- 
deration, was  offered  as  a  witness.  It  can 
hardly  be  necessary  to  remind  this  honora- 
ble court,  that  when  an  indictment  for  a 
libel  contains  several  distinct  charges, 
founded  on  distinct  sets  of  words,  the  par- 
ty accused,  who  in  such  cases  is  called  the 
"  traverser,  must  be  convicted,  unless  ha 
makes  a  sufficient  defence  agaiasi  every 
charge.  His  inaocence  on  one,  does  not 
prove  hixa  innocent  on  the  others.    If  the 
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sedition  law  should  be  considered  as  un- 
constitutional, the  whole  indictment,  in- 
cluding this  twelfth  charge,  must  fall  to 
the  ground,  whether  the  words  in  questi- 
on were  proved  to  be  true  or  not.  If  the 
law  should  be  considered  as  constitutional, 
then  the  traverser,  whether  the  words  in 
the  twelfth  charge  were  proved  to  be  true 
or  not,  must  be  convicted  on  the  other 
nineteen  charges,  against  which  no  de- 
fence was  offered.  This  conviction  on 
nineteen  charges,  would  put  the  traver- 
ser as  completely  in  the  power  of  the  court 
by  which  the  amount  of  the  fine  and  term 
of  the  imprisonment  were  to  be  fixed,  as 
•  conviction  upon  all  the  twenty  charges. 
The  imprisonment  could  not  exceed  two 
years,  nor  the  fine  be  more  than  two  thou- 
sand dollars.  If  then  this  respondent  were 
desirous  of  procuring  the  conviction  of  the 
traverser,  he  was  sure  of  his  object,  with- 
out rejecting  the  testimony  of  John  Tay- 
lor. If  his  temper  towards  the  traverser 
were  so  vindictive,  as  to  make  him  feel 
einxioustoobtain  an  opportunity  and  excuse 
for  inflicting  on  him  the  whole  extent  of 
punishment  permitted  by  the  law,  still  a 
conviction  on  nineteen  charges  afforded 
this  opportunity  and  excuse,  as  fully  as  a 
conviction  on  twenty  charges.  One  slan- 
der more  or  less,  in  such  a  publication  as 
the  **  Prospect  before  Us,"  could  surely 
be  of  no  moment.  To  attain  this  object, 
therefore,  it  was  not  necessary  t©  reject 
the  testimony  of  John  Taylor. 

That  the  court  did  not  feel  this  vindic- 
tive spirit,  is  clearly  evinced  by  the  mode- 
ration of  the  punishment,  which  actually 
was  inflicted  on  the  traverser,  after  he  was 
convicted  of  the  whole  twenty  charges. 
Instead  of  two  thousand  dollars,  he  was 
fined  only  two  hundred,  and  was  senten- 
ced to  only  nine  months  imprisonment, 
instead  of  two  years.  And  this  respondent 
avers,  that  he  never  felt  or  expressed  a 
wish  to  go  further;  but  that  in  this  decisi- 
on, as  well  as  in  every  other  ^iven  in  the 
course  of  the  trial,  he  fully  and  freely  con- 
curred with  his  colleague,  Judge  Griffin. 

As  a  further  proof  that  his  rejection  of 
this  testimony  did  not  proceed  from  any 
improper  motive,  but  from  a  conviction  in 
his  mind  that  it  was  legally  inadmissible 
and  that  it  was,  therefore  his  duty  to  re- 
ject it,  he  begs  leave  to  state,  that  he  in- 
terfered, in  order  to  prevail  on  the  district 
^attorney  to  withdraw  his  objection  to  those 
questions,  and  consent  to  their  being  put ; 
which  that  officer  refused  to  do,  on  the 
ground  '( that  he  did  not  feel  himeelf  at 


liberty  ta  consent  to  such    a  departure 
from  legal  principles. 

Hence  appears  the  utter  futility  of  a 
charge,  which  attributes  to  this  respondent 
a  purpose  as  absurd  as  it  was  wicked  ;  and 
without  the  slightest  proof,  imputes  to  the 
worst  motives  in  him  the  same  action, 
which  in  his  colleague  is  considered  as  free 
from  blame.  But  this  respondent  will  not 
content  himself  with  shewing,  that  his 
conduct  in  concurring  with  his  colleague 
in  the  rejection  of  John  Taylor's  testimo- 
ny, could  nothave  proceeded  from  the  mo- 
tives ascribed  to  him  ;  but  he  will  shew 
that  this  rejection,  if  not  strictly  legal  cc 
proper,  as  he  believes  and  insists  that  it 
is,  rests  on  legal  reasons  of  sufficient  force 
to  satisfy  every  mind,  that  a  judge  might 
have  sincerely  considered  it  as  correct. 

The  words  stated  as  the  ground  of  the 
twelfth  charge  above  mentioned,  are  stated 
in  the  indictment  as  one  entire  and  indi- 
visible paragraph,  consiituting  one  entire 
offence .  This  respondent  considered  them 
at  the  trial;  and  still  considers  them,  as 
constituting  one  entire  charge,  and  one 
entire  offence  ;  and  that  they  must  be  tak- 
en together  in  order  to  explain  and  sup- 
port each  other.  It  is  clear  that  no  words 
are  indictable  as  libellous,  exc«pt  such  as 
expressly,  or  by  plain  implication,  charge 
the  person  against  whom  they  are  publish- 
ed, with  some  offence  either  legs.!  or  mo- 
ral. To  be  an  "  aristocrat,"  is  not  in  it- 
self an  offence,  either  legal  or  moral, 
even  if  it  were  a  charge  susceptible  of 
proof;  neither  was  it  an  offence  either 
legal  or  moral,  for  Mr.  Adams  to  be 
"  faithful  and  serviceable  to  the  British 
interest,"  unless  he  thereby  betrayed  or 
endangered  the  interests  of  his  own  coun- 
try ;  which  does  not  necessarily  follow, 
and  is  not  directly  alledged  in  the  publi- 
cation. These  two  phrases,  therefore, 
taken  separately,  charge  Mr.  Adams  with 
no  offence  of  any  kind  ;  and,  consequent- 
ly, could  not  be  indictable  as  libellous  : 
but  taken  together,  they  coDvey  the  im- 
plication that  Mr.  Adams,  being  an  "  aris- 
tocrat," that  is,  an  enemy  to  the  republi- 
can government  of  his  own  country,  had 
subserved  the  British  interest,  against  the 
interest  of  his  own  country ;  which  would, 
in  his  situation,  have  been  an  offence 
both  moral  and  legal  ;  to  charge  him 
with  it  was,  therefore,  libellous. 

Admitting, therefore, these  two  phrase* 
to  constitute  one  distinct  charge,  and  one 
entire  offence,  this  respondent  considers 
and  states  H  to  b«  law-  that  no  justification 
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which  went  to  part  only  of  the  offence, 
could  be  received.  The  plea  of  justificati- 
on must  always  answer  the  whole  charge, 
or  it  is  bad  on  the  demurrer  ;  for  this 
plain  reason,  that  the  object  of  the  plea 
is  to  shew  the  party's  innocence  ;  and  he 
cannot  be  innocent,  if  the  accusation 
against  him  be  supported  in  part.  Where 
the  matter  of  defence  may  be  given  in 
evidence,  without  being  formally  pleaded, 
the  same  rules  prevail.  The  defence 
must  be  of  the  same  nature,  and  equally 
complete,  in  one  case  as  in  the  other. 
The  only  difference  is  in  the  manner  of 
bringing  it  forward.  Evidence,  therefore, 
which  goes  only  to  justify  the  charge  in 
part,  cannot  be  received.  It  is  not  indeed 
necessary,  that  the  whole  of  this  evidence 
should  be  given  by  one  witness.  The 
justification  may  consist  of  several  facts, 
some  of  which  may  be  proved  by  one 
person,  and  some  by  another.  But  proof, 
in  such  cases,  must  be  offered  as  to  the 
whole,  or  it  cannot  be  received. 

In  the  case  under  consideration,  no 
proof  was  offered  as  to  the  whole  matter 
contained  in  the  twelfth  article.  No  wit- 
ness except  the  above  mentioned  John 
Taylor,  was  produced  or  mentioned. 
When  a  witness  is  offered  to  a  court  and 
jury,  it  is  the  right  and  duty  of  the  court, 
to  require  a  statement  of  the  matters  in- 
tended to  be  prevad  by  him.  This  is  the 
invariable  practice  of  all  our  courts,  and 
was  done  most  properly  by  this  respon- 
dent and  his  colleagus,  on  the  occasion  in 
question.  From  the  statement  given  by 
the  traverser's  counsel,  of  what  they  ex- 
pected to  prore  by  the  said  witness,  it  ap- 
peared that  his  testimony  could  have  no 
possible  application  to  any  part  of  the  in- 
dictment, except  the  twelfth  charge  above 
mentioned,  and  but  a  very  weak  and  im- 
perfect application  even  to  that  part.  The 
court,  therefore,  as  it  was  their  right  and 
duty,  requested  that  the  questions  intend- 
ed to  be  put  to  the  witness,  should  be  re- 
duced to  writing,  and  submitted  to  their 
inspection  ;  so  as  to  enable  them  to  judge 
more  accurately,  how  far  those  questions 
were  proper  and  admissible.  This  being 
done,  the  questions  were  of  the  following 
tenor  and  effect  : 

1st.  "  Did  you  ever  hear  Mr.  Adams 
express  any  sentiments  favorable  to  mo- 
narchy, or  "  aristocracy,"  and  what  were 
they  ?" 

2d.  "Did  you  ever  hear  Mr.  Adams, 
while  vice-president,  express  his  disap- 
probation of  the  funding  system  ?" 


3d.  «  Do  you  know  whether  Mr." 
Adams  did  not,  in  the  year  1704,  vote 
against  the  sequestration  of  British  debts, 
and  also  against  the  bill  for  suspending 
intercourse  with  Great  Britain  ?" 

The  second  question,  it  is  manifest,  had 
nothing  to  do  with  the  twelfth  charge  ; 
for  Mr.  Adam's  approbation  or  disappro- 
bation of  the  funding  system,  could  not 
have  the  most  remote  tendency  to  prove 
that  he  was  an  aristocrat,  or  had  proved 
faithful  and  serviceable  to  the  British  in- 
terest. In  that  part  of  the  publication 
which  furnishes  the  matter  of  the  thir- 
teenth charge  in  the  indictment,  it  is 
indeed  stated,  that  Mr.  Adams,  "  when 
but  in  a  secondary  station  censured  the 
funded  system,"  but  those  words  are  in 
themselves  wholly  immaterial ;  and  no 
attempt  was  made,  nor  any  evidence  of- 
fered or  spoken  of,  to  prove  the  truth  of 
the  other  matter  contained  in  the  thir- 
teenth charge.  It  was  from  their  connec- 
tion with  that  other  matter,  that  these 
words  could  alone  derive  any  importance  ; 
and  consequently  their  truth  or  falshood 
was  altogether  immaterial,  while  that 
other  matter  remained  unproved.  This 
question,  therefore,  which  went  solely  to 
those  immaterial  words,  was  clearly  in- 
admissible. The  third  question  was  in 
reality,  as  far  as  the  second  from  anv  con- 
nection with  the  matter  in  issue,  although 
its  irrelevancy  is  not  quite  so  apparent. 
Mr.  Adam's  having  voted  against  the 
two  measures  alluded  to  in  that  question, 
if  he  did  in  fact  vote  against  them,  could 
by  no  means  prove  that  he  was  "  faithful 
and  serviceable  to  the  British  interest," 
in  any  sense,  much  less  with  those  im- 
proper and  criminal  views,  with  which 
the  publication  in  question  certainly 
meant  to  charge  him.  He  might,  in  the 
honest  and  prudent  performance  of  his 
duty  towards  his  government  and,  his 
country,  incidentally  promote  the  inter- 
ests of  another  country  ;  but  it  wa3  by  no 
means  competent  for  a  jury  to  infer  from 
thence,  that  he  was  "  faithful"  to  that 
other  country,  or,  in  other  words,  that  he 
held  the  interests  of  that  other  country 
chiefly  in  view,  and  was  actuated  in  giv- 
ing his  vote  by  a  desire  to  promote  them, 
independently  of,  or  without  regard  to  the 
interests  of  his  own  country.  Such  an  in- 
ference could  not  be  made  from  the  fact, 
admitting  it  to  be  true.  The  fact,  if  true, 
was  no  evidence  to  support  such  an  infer- 
ence, therefore  the  fact  was  immaterial  ; 
and  a*  it  is  the  provinoe  and  duty  of  the 
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court,  in  such  circtHSttancss,  to  decide 
on  the  materiality  of  facts  offered  in  evi- 
dence,  it  follows  clearly,  that  it  was  the 
right  and  duty  of  the  court,  in  this  in- 
stance, to  reject  the  third  question  ;  an 
affirmative  answer  to  which  could  have 
proved  nothing  in  support  of  the  defence. 
The  first  question,  therefore,  and  the 
only  remaining  one  proposed  to  be  put  to 
this  witness,  stood  alone  ;  and  aa  affir- 
mative answer  to  it  if  it  could  have  prov- 
ed any  thing,  could  have  proved  only  a 
part  of  the  charge  ;  namely,  that  Mr. 
Adams  was  an  aristocrat.  But  evidence 
to  prove  a  part  only  of  an  entire  and  indi- 
visible charge,  was  inadmissible  for  the 
reasons  stated  above. 

If,  on  the  other  hand,  the  phrase  in 
question,  "  that  Mr.  Adams  was  an  aris- 
tocrat," that  "  he  had  proved  faithful  and 
serviceable  to  the  British  interest,'  were 
distinct  and  divisible,  and  constituted  two 
distinct  charges,  which  may  perhaps  be 
the  proper  way  of  considering  them,  still 
the  above  mentioned  questions  were  im- 
proper and  inadmissible,  in  that  point  of 
view. 

The  first  charge  in  that  case  is,  that 
Mr.  Adams  "was  an  aristocrat."  To  be  an 
aristocrat,  even  if  any  precise  and  definite 
meaning  could  be  affixed  to  the  term,  is 
not  an  offence  either  legal  or  moral ;  con- 
sequently, to  charge  a  man  with  being  an 
aristocrat  is  not  a  libel;  and  such  a  charge 
in  an  indictment  for  a  libel,  is  wholly  im- 
material. Nothing  is  more  clear,  than 
that  immaterial  matters  in  legal  proceed- 
ings ought  not  to  be  proved,  and  need  not 
be  disproved.  In  the  next  place,  the  term 
"  aristocrat"  is  one  of  those  vague  inde- 
finite terms,  which  admit  not  of  precise 
meaning,  and  are  not  susceptible  of  proof. 
What  one  person  might  consider  as  aris- 
tocracy, another  would  consider  as  repub- 
licanism, and  a  third  as  democracy.  If 
indictments  could  be  supported  on  such 
groundr3,tl:e  guilt  or  innocenceof  the  party 
accused,  must  be  measured,  not  by  any 
fixed  or  known  rule,  but  by  the  opinions 
Which  the  jurors  appointed  to  try  him 
■might  happen  to  entertain,  concerning  the 
nature  of  aristocracy,  democracy,  or  repub- 
licanism. And,  lastly,  the  question  itself 
was  as  vague,  and  as  void  of  precise  mean- 
ing, as  the  charge  of  which  it  was  intend- 
ed to  furnish  the  proof.  The  witness  was 
called  upon  to  declare  "  whether  he  had 
heard  Mr.  Adams  express  any  and  what 
opinions  favorable  to  aristocracy  or  mo- 
narchy ?"  How  was  it  to  be  determined, 


whether  an  opinion  Was  faverable  te  aris- 
tocracy or  monarchy  ?  One  man  would 
think  it  favourable  and  another  not  so,  ac- 
cording to  the  opinions  which  they  might 
respecively  entertain,  on  political  subjects. 
The  first  question,  therefore,  was  incon- 
clusive, immaterial  and  inadmissible. 

The  second,  as  has  already  been  remark- 
ed, was  wholly  and  manifestly  foreign 
from  the  matter  in  inssue.  Mr.  Adam's 
dislike  of  the  funding  svstem,  if  he  did  in 
fact  dislike  it,  had  nothing  to  do  with  his 
aristocracy  or  his  faithfulness  to  the  Brit- 
ish interest.  .  There  is  no  pretence  for 
saying,  that  such  a  question  ought  to 
have  been  admitted. 

As  to  the  third,  "  whether  Mr.  Adams 
had  not  voted  against  the  sequestration  of 
British   property,    and  the  suspension  of 
commercial  intercourse  with  Great  Bri- 
tain," it  has  already  been  shewn  to  be  al- 
together improper  ;     on  the   ground  that 
such  votes,  if  given  by  Mr.  Adams,  were 
no  evidence  whatever  of  his  having  been 
"  faithful  and  serviceable  to  the  British  in- 
terest."   If  he  had  been  so,    provided  it 
were,    in  his  opinion,    at  the  same  time 
useful  to  the  interests  of  his  own  country, 
which  it  well  might  be,  and  the  contrary 
of  which  is  not  alledgedby  this  part  of  the 
publication,   taken  separately,    it  was  no 
offence  of  any  kind  ;     and  to  charge  him 
with  it  was  not  a  libel.  The  charge  was, 
therefore,   immaterial 'and  futile,    and  no 
evidence  for  or  against  it  could  properly  be 
received.   And,  finally,  if  the  charge  had 
been  material,   and  the   giving  of  these 
votes  had  been  legal  evidence  to  prove  it, 
that  fact  was  on  record  in  the  journals  of 
the  Senate,  and  might  have  been  proved 
by  that  record,    or  an  official  copy  of  it. 
As  this  evidence  was  the  highest  of  which 
the  case  admitted,  no  inferior  evidence  of 
it,  such  as  moral  proof  is  well  known  to 
be,  could  be  admitted. 

For  these  reasons  this  respondent  did 
concur  with  his  colleague,  the'said  Cyrus 
Griffin,  in  rejecting  the  three  above  men- 
tioned questions  ;  but  not  any  other  fces- 
timoay  '-rat  the  said  John  Taylor  mi 
have  been  able  to  give.  In  this  he  in- 
sists that  he  acted  legally  and  properly, 
according  to  the  best  of  his  ability.  If 
he  erred,  it  is  impossible,  for  the  rea- 
sons stated  by  him  in  the  beginning  of  his 
answer  to  this  article,  to  suppose  that  he 
erred  wilfully  ;  since  he  could  have  had  no 
possible  motive  for  a  piece  of  misconduct 
so  shameful,  and  at  the  same  time  so  well 
calculated   to  give  offence.     In  a  point 
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S«>  liable  to  misapprehension  and  mi&repre-  mit  to  this   honorable  court,  in  order  to 

natation,  and   so  likely  to  be  used  as  a  shew  that  if  he,  in  common  with  his  cob» 

means  oT  exciting    public  odium  against  league,  committed  an  error  it  was  an  er- 

him,  it  is  far  more  probable,  that  had  he  ror  into  which  the  best  and  the  wisest  men 

been  capable  of  bending  his  opinion  of  the  might  have  honestly  fallen, 

law  to  other  motives  he  would  have   ad-  It    will  not   be  denied  and    cannot    be 

milted  illegal  testimony  ;  which,  taken  in  doubted,  that  according  to  our  laws,  evi- 

its  utmost  effect,  could  have  had  no  ten-  dence,  whether  oral  or   written,  may  be 

dency  to  thwart  those  plans  of  vengeartce  rejected  and  prevented  from  going  before 

against  the  traverser,  under  the  influence  the  jury,  on  various  grounds — 1st.     For 


of  which  he  is  supposed  to  have  acted. 

If  his  error  was  an  honest  one,  which 
as  his  colleague  also  fell  into  it,  might  in 
charity  be  supposed  ;  and  as  there  is  not 
a  shadow  of  evidence  to  the  contrary, 
must  in  law  be  presumed  ;  he  cannot,  for 
committing   it,  be  convicted  of  any   of- 


incompetency  ;  where  the  source  from, 
which  the  evidence  is  attempted  to  be 
drawn,  is  an  improper  source  ;  as  if  a  wit- 
ness were  to  be  called  who  was  infamous, 
or  interested  in  the  event  of  the  suit ;  or  a 
paper  should  be  offered  in  evidence,  which 
was  not  between  the  same  parties,  or  was 


fence,  much  less  a  high  crime  and  misde-  not  executed  in  the  forms  prescribed  by 

meanor,for  which  he  must,  on  conviction  >  law.     2d  For  irrelevancy  ;  when  the  evi- 

be  deprived  of  his  office.  dence  offered  is  not  such,  as  in  law  will- 

And  for  plea  to  the  said  third  article  of  warrant  the  jury  to  infer  the  fact,  intended 

impeachment,    the  said    Samuel   Chase  to  be  proved  ;  or  where  that  fact,  if  pro- 

saith,  that  he  is  not  guilty  of  any  high  ved  is  immaterial  to  the  issue.    For  these 

crime  or  misdemeanor,  as  in  and  by  the  reasons,  and  perhaps    for   others  which 

said  third  article  as  alledged  against  him  ;  might  be  specified,  evidence  may  properly 

and  this  he  prays  may  be  enquired  of  by  be  rejected  in  trials  before  our  courts, 
this  honorable  court,  in  such   manner  as         As  little  can  it  be  doubted,  that  accor- 

law  and  justice  shall  seem  to  them  to  re-  ding  to   our  laws,  the  court  and  not  the 

quire.  jury  is  the  proper  tribunal  for  deciding  all 

The  fourth  article  of  impeachment  al-  questions  relative  to  the   admissibility  of 

ledges,    that  during  the  whole  course  of  evidence.  The  effect  of  the  evidence  when, 

the  trial  of  James   Thompson  Callender,  received,  is  to  be  judged  of  by  the  jury  ; 

above  mentioned,  the  conduct  of  this  re-  but  whether  it  ought  to  be  received,  must 

spondent  was   marked  by    "manifest  in-  be  determined  by  the  court.     This  arises 

justice,  partiality  and  intemperance :"  and  from  the  very  constitution  of  the  trial  by 

five  particular  instances  of  the  "  injustice,  jury  ;  one  fundamental  principle  which  is, 

partiality  and  intemperance"  are  adduced,  that  the  jury  must  decide  the  case,  not  ac- 

The  first  consists,  "in  compelling  the  cording  to  vague  notions,  secret  impressi- 

prisoner's  counsel  to  reduce  to  writing  and  ons    or  general    belief,  but  according  to 

submit  to    the    inspection   of  the    court  legal  and   proper  evidence,  delivered  in. 

for  their  admission  or  rejection  all  questi-  court.     So    strictly  is  this  rule   observed, 

ons  which  the  said  counsel  meant  to  pro-  that  if  one  juror  have  any    knowledge  of 

pound  to  the  abovementioned  John  Tay-  the  matter  in  dispute,  it  may  influence  his 

lor,  the  witness."  own  judgment,  but  not  that  of  his  fellow 

This  respondent,  in  answer  to  this  part  jurors,  unless  he  state  it  to  them  on  oath 

of  the    article   now  under   consideration,  in  open  court ;.  and  nothing  is  more  com  - 


admits  that  the  court,  consisting  of  him- 
self and  the  above  mentioned  Cyrus 
Griffin,  did  require  the  counsel  for  the  tra- 
verser, on  the  trial  of  James  Thompson 
Callender  above  mentioned,  to  reduce  to 


mon  than  for  our  courts,  after  all  the  evi- 
dence which  the  party  can  produce  has 
been  offered  and  received,  to  tell  the  jury 
that  there  is  no  evidence  to  support  the 
claim,  or  the  defence  ;   or  when  proof  is 


writing  the  questions  which  they  intended    offered  of  a  certain  fact,  to  determine  that 


to  put  to  the  said  witness.  But  he  denies 
that  it  is  more  his  act  than  the  act  of  his 
colleague,  who  fully  concurred  in  this 
measure.  The  measure  as  he  apprehends 
and  insists,  was  strictly  legal  and  proper  ; 
his  reason  for  adopting  it,  and  he  pre- 
sumes those  of  his  colleague,  he  will  sub- 
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such  fact  is  not  proper  to  be  given  in  evi- 
dence. 

Hence  it  results,  and  is  every  day's 
practice,  that  when  a  witness  is  produced, 
or  a  writing  is  offered  in  evidence,  the 
opposite  party  having  ai-ight  to  object  to 
theeyidsnee  if  he  should  think  it  impri- 
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per,  requires  to  be  informed  what  the  wit- 
ness is  to  prove  or  to  see  the  writing  before 
the  first  is  examined  or  the  second  is  read 
to  the  jury.  The  court  has  the  same  right, 
resulting  necessarily  from  its  power  to  de- 
cide all  questions  relative  to  the  admissibi- 
lity of  evidence.  This  right  our"  courts 
are  in  the  constant  habit  of  exercising  : 
not  only  when  objections  are  made  by  the 
parties,  but  when  there  being  no  objec- 
tion, the  court  itself  has  reason  to  sus- 
pect that  the  testimony  is  improper.  In 
most  cases,  but  not  in  all,  consent  by  the 
opposite  party  removes  all  objections  to 
the  admissibility  of  evidence,  and  courts 
(Sometimes  infer  consent  from  silence  ;  but 
as  it  is  their  duty  to  take  care,  that  no 
improper  or  illegal  evidence  goes  to  the 
jury,  unless  the  objection  to  it  be  removed 
by  con&ent  of  parties  :  it  is  consequently 
their  duty,  in  all  cases  where  they  see 
reason  to  suspect  that  the  evidence  offered 
is  improper,  to  ascertain  whether  consent 
has  been  given,  or  whether  the  seeming 
acquiescence  of  the  opposite  party  has  pro- 
ceeded from  inattention.  This  is  more 
particularly  their  duty  in  criminal  cases, 
where  they  are  bound  to  be  counsel  for 
the  government,  as  well  as  for  the  party 
accused. 

It  being  thus  the  right  and  duty  of  a 
court  before  which  a  trial  takes  place, 
to  inform  itself  of  the  nature  of  the 
evidence  offered,  so  as  to  be  able  to 
judge  whether  such  evidence  be  proper, 
it  results  necessarily  that  they  have  a 
right  to  require,  that  any  question  in- 
tended to  ba  put  to  a  witness,  should  be 
reduced  to  writing  ;  for  that  is  the  form 
in  which  their  deliberation  upon  it  may 
be  most  perfect,  and  their  judgment 
will  most  likely  to  be  correct.  In  the 
case  now  under  consideration,  the  court 
did  exercise  this  right.  When  the 
testimony  of  John  Taylor  was  offered, 
the  court  enquired  of  the  traverser's 
counsel  what  that  s   was  to  prove. 

The  statement  of  his  testimony  given  in 
answer,  induced  the-court  to  suspect  that 
it  was  irrelevant  and  inadmissible.  They 
therefore,  that  they  might  have  an  oppor- 
tunity for  more  careful  and  accurate  con- 
sideration, called  upon  the  counsel  to  state 
in  writing,  the  questions  intended  to  be 
put  to  the  witness. 

This  is  the  act  done  by  the  court,  but 
concurred  in  by  the  respondent,  which 
has  been  selected  and  adduced,  as  one  of 
the  proofj  and  instances  of  [[  swnifest 


injustice,  partiality,  and  intemperance" 
on  his  part.  He  owes  an  apology  to  this 
honorable  court,  for  having  occupied  so 
much  of  its  time  with  the  refutation  of  a 
charge  which  has  no  claim  to  serious  con- 
sideration, except  what  it  derives  from 
the  respect  due  to  the  honorable  body  by 
which  it  was  made  and  the  high  character 
of  the  court  where  it  is  preferred. 

The  next  circumstance  stated  by  the 
article  now  under  consideration,  as  an 
instance  and  proof  of  "  manifest  injus- 
tice, partiality,  and  imtemperance"  in 
this  respondent,  is  his  refusal  to  post- 
pone the  trial  of  the  said  James  Thom- 
son Callender,  "  although  an  affidavit 
was  regularly  filed,  stating  the  absence 
of  material  witnesses  on  behalf  of  the  ac- 
cused, and  although  it  was  manifest  that 
with  the  utmost  diligence,  the  attendance 
of  such  witnesses  could  not  have  been 
procured  at  that  term." 

This  respondent,  in  answer  to  this 
part  of  the  charge,  admits,  that  in  the 
above  mentioned  trial,  the  traverser's 
counsel  did  move  the  court,  while  thi3 
respondent  sat  in  it  alone,  for  a  continu- 
ance of  the  case  until  the  next  term  ; 
not  merely  a  postponement  of  the  trial 
as  the  expressions  used  in  this  part  of 
the  article  would  seem  to  import ;  and 
did  file  as  the  ground  work  of  their  mo- 
tion, an  affidavit  of  the  traverser,  a  true 
and  official  copy  of  which,  marked  ex- 
hibit No.  5,  this  respondent  herewith 
exhibits  and  begs  leave  to  make  part  of 
this  answer  ;  but  he  denies  that  any 
sumcient  ground  for  a  continuance  until 
the  next  term,  war.  disclosed  by  this 
affidavit :  as  he  trusts  will  clearly  appear 
from  the  following  facts  and  observations. 

The  trial  of  an  indictment  at  the  term 
when  it  is  found  by  the  grand  jury,  is 
a  matter  of  course,  which  the  prosecutor 
can  claim  as  a  right  unless  legal  cause 
can  be  shewn  for  a  continuance.  The 
prosecutor  may  consent  to  a  continuance, 
but  if  lie  withholds  his  consent,  the 
court  cannot  errant  a  continuace  without 
legal  cause.  Of  the  sufficiency  and 
legality  of  this  cause,  as  of  every  other 
question  of  law,  the  court  must  judge  ; 
but  it  must  decide  on  this  as  on  every 
other  point,  according  to  the  fixed  and 
known  rules  of  law. 

One  of  the  legal  grounds,  and  the 
principal  one  on  which  such  a  continu- 
ance may  be  granted,  is  the  absence  of 
competent  and  mnieriai  witnesses,  whom 
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the  party  cannot  produce  at  the  present 
term,  but  has  a.  reasonable  ground  for  ex- 
pecting to  be  able  to  produce  at  the  next 
term.  \nalagous  to  this,  is  the  inability 
to  procure  at  the  oi'esent  term,  legal  and 
ma  erial  \rritten  testimony,  which  the 
party  has  a  reasonable  expectation  of  be- 
ing able  to  procure  at  the  next  term. 

These  rules  are  as  reasonable  and  just 
in  themselves,  as'  they  are  essential  to 
the  due  administration  of  justice,  to  the 
punishment  of  offences  on  the  one  hand, 
and  to  the  protection  of  innocence  on 
the  other.  If  tne  continuance  of  a  cause, 
on  the  application  of  the  party  accused, 
were  a  matter  of  right,  it  is  manifest 
that  no  indictment  would  be  brought  to 
tria!  until  u'^er  a  delay  of  many  months. 
If,  on  the  other  hand,  the  granting  of  a 
continuance  depended  not  on  fixed  rules, 
but  on  the  arbritrary  will  of  the  court,  it 
would  follow  that  weakness  or  partiality 
mi^h":  induce  a  court,  on  some  occasions, 
to  extend  a  very  improper  indulgence  to 
the  party  accused  ;  while  on  others,  pas- 
sion or  prejudice  might  deprive  him  of 
the  necessary  means  of  making  his  de- 
fence. Hence  the  necessity  of  fi*ed 
rules,  which  the  judges  are  bound  to  ex- 
pond  and  apply,  under  the  solemn  sanc- 
tion of  their  oath  of  office. 

The  true  and  only  reason  for  granting 
a  continuance  is,  that  the  party  accused 
may  have  the  best  opportunity  that  the 
law  can  afford  to  him,  of  making  his  de- 
fence. But  incompetent  or  immaterial 
witnesses,  could  not  be  examined  if  they 
were  present ;  and  consequently,  their 
absence  can  deprive  the  party  of  no  op- 
portunity which  the  laws  afford  to  him, 
of  making  his  defence.  Hence  the  rule, 
that  the  witnesses  must  be  competent 
and  material. 

Pubiic  justice  will  not  permit  the  trial 
of  offenders  to*  be  delayed,  on  light  or 
unfounded  pretences.  To  wait  for  testi- 
mony, whiclrthe  party  really  wished  for, 
but  did  not  expect  to  be  able  to  produce 
within  some  definite  period,  would  cer- 
tainly be  a  very  light  pretence  ;  and  to 
make  him  the  judge,  how  far  there  was 
reasonable  expectation  of  obtaining  the 
testimony  within  the  proper  time,  would 
put  it  in  his  power  to  delay  the  trial,  on 
the  most  unfounded  pretences.  Hence 
the  rule,  that  there  must  be  reasonable 
ground  of  expectation,  in  the  judgement 
of  the  court,  that  the  testimony  may  be 
obtained  within  the  proper  tim^ 


It  is  therefore  a  settled  and  most  neces- 
sary rule,  that  every  application  for  a. 
continuance,  on  the  ground  of  obtaining 
testimony,  must  be  supported  by  an  affi- 
davit, disclosing  sufficient  matter  to  sa- 
tisfy the  court,  that  the  testimony  wanted 
«'  is  competent  and  material,"  and  that 
there  is  ';  reasonable  expectation  of  pro- 
curing it  within  the  time  prescribed." 
From  a  comparison  of  the  affidavit  in 
question  with  the  indictment,  it  will  sooa 
appear  how  far  the  traverser  in  this  case, 
brought  himself  within  this  rule. 

The  absent  witnesses,  mentioned  in  the 
affidavit,  are  William  Gardner,  of  Ports- 
mouth, in  New  Hampshire;  Tench  Coxe, 
oi  Philadelphia,  in  Pennsylvania  ;  Judge 
Bee,  of  some  place  in  South  Carolina ; 
Timothy  Pickering,  lately  of  Philadel- 
phia, in  Pennsylvania,  but  of  what  place 
at  that  time,  the  deponent  did  not  know  ; 
William  B.  Giles,  oiWmelia  county,  in 
the  state  of  Virginia ;  Stephens  Thomp- 
son Mason,  whose  place  of  residence  is 
not  mentioned  in  the  affidavit,  but  was 
known  tobe  in  Loudon  county,  in  the  state 
of  Virginia;  and  General  Blackburn,  of 
Bath  county,  in  said  state.  The  affidavit 
also  states,  that  the  traverser  wished  to 
procure,  as  material  to  his  defence;  authen- 
tic copies  of  certain  answers  made  by  the 
President  of  the  United  States,  Mr.  A- 
dams,  to  addresses  from  various  persons; 
and  also,  a  book  entitled  "  an  Essay  on 
Canon  and  Feudal  Law,''  or  entitled  in 
words  to  that  fiurfiort,  which  was  ascribed 
to  the  President,  and  which  the  traverser 
believed  to  have  been  written  by.  him ;  and 
also  evidence  to  prove  that  the  President 
was  in  fact,  the  author  of  that  book. 

It  is  not  stated,  that  the  traverser  had 
any  reasonable  ground  to  expect,  or  did 
expect  to  procure  this  book  or  evidence, 
or  these  authentic  copies,  or  the  attend- 
ance of  any  one  of  these  witnesses,  at  the 
next  term.  Nor  does  he  attempt  to  shew 
in  what  manner  the  book,  or  the  copies 
of  answers  to  addresses,  were  material, 
so  as  to  enable  the  court  to  form  a  judg- 
ment on  that  point.  Here  then,  the  affi- 
davit v/as  clearly  defective.  His  believ= 
ing  the  book  and  copies  to  be  material, 
was  of  no  weight,  unless  he  shewed  to 
the  court,  sufficient  grounds  for  enter- 
taining the  same  opinion.  Moreover  he 
does  not  state,  where  he  supposes  that 
this  book,  and  those  authentic  copies  may 
be  found  :  so  as  to  enable  the  court  to 
judge j  how  far  a  reasonable,  expectation 
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of  obtaining  them,  might  be  entertained. 
On  the  ground  of  this  book  and  these  co- 
pies, therefore,  there  was  no  pretence 
for  a  continuance.  As  to  the  witnesses, 
it  is  manifest,  that,  from  their  very  dis- 
tant and  dispersed  situation,  there  exist- 
ed no  ground  of  reasonable  expectation, 
that  their  attendance  could  be  procured 
at  the  next  term,  or  at  any  subsequent 
tinie.  Indeed,  the  idea  of  postponing 
the  trial  of  an  indictment,  till  witnes- 
ses could  be  convened  at  Richmond, 
from  South  Carolina,  New  Hamp- 
shire, and  the  western  extremities  of  Vir- 
ginia, is  too  chimerical  to  be  seriously 
entertained.  Accordingly  the  traverser, 
thoueh  in  his  affidavit  he  stated  them  to 
be  material,  and  declared  that  he  could 
not  procure  their  attendance  at  that  term, 
could  not  venture  to  declare  on  oath,  that 
he  expected  to  procure  it  at  the  next,  or 
at  any  other  time  ;  much  less  that  he 
had  any  reasonable  ground  for  such  ex- 
pectation. On  this  ground,  therefore, 
the  affidavit  was  clearly  insufficient :  and 
it  is  consequently  the  duty  of  the  court 
to  reject  such  application. 

But  the  testimony  of  these  witnesses, 
as  stated  in  the  affidavit,  was  wholly  im- 
material ;  and  therefore,  their  absence 
was  no  ground  for  a  continuance,  had 
there  been  reasonable  ground  for  expect- 
ing their  attendance  at  the  next  term . 

William  Gardner  and  Tench  Coxe, 
were  to  prove,  that  Mr.  Adams  had  turn- 
ed them  out  of  office,  for  their  political 
opinions  or  conduct.  This  applied  to 
that  part  of  the  publication,  which  con- 
stituted the  matter  of  the  third  charge 
in  the  indictment,  in  these  words,  "  the 
same  system  of  persecution  extended  all 
over  the  continent.  Every  person  hold- 
ing an  office,  must  either  quit  it  or 
think  and  vote  exactly  with  Mr.  Adams." 
—Judge  Bee,  was  to  prove,  that  Mr.  A- 
dams  had  advised  and  requested  him  by 
letter,  in  the  year  1799,  to  deliver  Tho- 
mas Nash,  otherwise  called  Jonathan  Ro- 
bins, to  the  British  consul,  in  Charles- 
ton. This  might  have  had  some  applica- 
tion to  the  matter  of  the  seventh  charge  ; 
which  alledged  that  "the  hands  of  Mr. 
Adams,  were  reeking  with  the  blood  of 
the  poor,  friendless,  Connecticut  sailor." 
Timothy  Pickering  was  to  prove,  that 
Mr.  Adams,  and  while  Congress  was  in 
session,  was  many  weeks  in  possesion  of 
important  dispatches,  from  the  American 
minister  in  France,  without  communicat- 


ing them  to  Congress.  This  testimony 
was  utterly  immaterial ;  because,  admit- 
ting the  fact  to  be  so,  Mr.  Adams  was 
not  bound,  in  any  respect,  to  communi- 
cate those  dispatches  to  Congress,  unices 
in  his  discretion,  he  should  think  it  ne- 
cessary ;  and  also,  because,  if  true,  had 
no  relation  to  any  part  of  the  indictment. 
There  are,  indeed,  three  charges,  on 
which  it  might  at  first  sight  seem  to  have 
some  slight  bearing.  Those  are  the 
eighth,  the  word,  furnishing  the  matter 
of  which  are,  "  every  feature  in  the  ad- 
ministration of  Mr.  Adams,  forms  a  dis. 
tinct  and  additional  evidenee,  that  he  was 
determined  at  all  events,  to  embroil  this 
country  with  France  ;"the  fourteenth, 
the  words  stated  in  which,  alledges,  that 
"  by  sending  these  ambassadors  to  Paris, 
Mr.  Adams  and  his  British  faction,  de- 
signed to  do  nothing  but  mischief,"  and 
the  eighteenth,  the  matter  of  which  states, 
"  That  in  the  midst  of  such  a  scene  of 
profligacy  and  usury,  the  President  per- 
sisted as  long  as  he  durst,  in  making  his 
utmost  eiTorts,  for  provoking  a  French 
war."  To  no  other  charge  in  the  indict- 
m "lit,  had  the  evidence  of  Timothy 
Pickering,  as  stated  in  the  affidavit,  the 
remotest  affinity.  And  surely,  it  will 
not  be  pretended  by  any  man,  who  shall 
compare  this  evidence,  with  the  three 
charges  above  mentioned  ;  that  the  fact 
intended  to  be  proved  by  if.  furnished 
any  evidence  proper  to  ?;o  to  a  jury,  in 
support  of  either  of  those  charges,  that 
"every  feature  of  his  ^ministration, 
formed  a  distinct  and  additional  evidence, 
of  a  determination  at  all  events.,  to  em- 
broil this  country  with  France,"  that 
"  in  sending  ambassadors  to  Paris,  he 
intended  nothing  but  mischief,"  that  "  in 
the  midst  of  a  scene  of  profligacy  and 
usury,  he  persisted,  as  long  as  he  durst, 
in  making  his  utmost  efforts  for  provok- 
ing a  French  war,"  are  charges,  which 
surely  cannot  be  supported  or  justified 
by  the  circumstances  of  his  "  keeping 
in  his  possession  for  several  weeks,  while 
Congress  was  in  session,  dispatchs  from 
the  American  minister  in  France,  with- 
out communicating  them  to  Congress," 
which  he  was  not  bound  to  do,  and  which 
it  was  his  duty  not  to  do,  if  he  supposed 
that  the  communication,  at  an  earlier  pe- 
riod, would  be  injurious  to  the  public  in- 
terest The  testimony  of  William  B. 
Giles  and  Stephens  Thompson  Mason, 
was  to  prove,  that  Mr.   Adams   had  ut- 
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tered  in  their  hearing,  certain  senti- 
ments, favorable  to  aristocratic  or  monar- 
chical principles  of  government. 

This  Ii.ii  no  reference  except  to  a  part 
of  the  twelfth  charge  ;  which  has    been 
already  shewn  to  be  wholly  immaterial  if 
taken  separately,  and  wholly  incapable  of 
a  separate  justification,  if  considered  as 
part  of  an  entire  charge.     And.  lastly,  it 
was  to  be  proved  by  gen.  Blackburn,  that 
in  his  answer  to  an  address,  Mr.   Adams 
avowed,  "  that  there  was  a  party  in  Vir- 
ginia,   which  served   to  be  humbled  into 
dust  and  ashes,before  the  indignant  frowns 
of  their   injured,  insulted   and   offended 
country."     There   were  but  two  charges 
in  the    indictment   to  which  this   fact,  if 
true-  had  the  most  distant  resemblance. — 
These  are  the  fifteenth  and  sixteenth,  the 
words  forming  the  matter  of  which,  call 
Mr.  Adams  "  an  hoary-headed  libeller  of 
the    governor  of  Virginia,  who  with   all 
the    fury,   but   without  the    propriety  or 
sublimity    of  Homer's    Achilles,  bawled 
out,  to  arms,  then,  to  arms  !"  and  "  who 
Seating  on  the  bladder  of  popularity  threat- 
ened to  make  Richmond  the  centre  point 
of  a  bonfire.'*       It  would  be  an   abuse  of 
the  patience  of  this  honorable  court,  to  oc- 
cupy any  part  of  its  time  in  proving,  that 
the  fact  intended  to  be  proved  by  general 
Blackburn,  could  not  in  the  slightest  de- 
gree support   or    justify  such  charges  as 
these.  This    is  the   account  given  of  the 
testimony  of  the  absent  witnesses,  by  the 
affidavit  filed  as  the  ground  of  the  motion 
for  a  continuance,  from  a  comparison  of 
it  with  the  indictment,  it  will  appear  that 
put  of  twenty   charges  in  the  indictment, 
there  were  but  eight,  to  which  any  part  of 
the  testimony  of  these  witnesses  had  the 
most  distant  allusion  •;  and  that  of  those 
eight  charges  there  are   five,  which  the 
testiny  ny,  having  some  allusions  to  them, 
could  not  in  the  slightest  degree  support. — 
Twelve  charges  therefore,  remained  with- 
out even  an  attempt  to  justify  them  ;  and 
seventeen  were  wholly  destitute  of  any  le- 
gal or  sufficient  justification.  On  these  se- 
venteen charges,  therefore,  the  traverser 
must  have  been  convicted  ;  even  if  the  re- 
maining three  had  been  completely  justi- 
fied by  the   testimony  of  the   absent  wit- 
nesses. Theconvictionon  these  seventeen 
charges,  or  even  on  one  of  them,  would 
hare  put  it  into  the  power  of  the  court  to 
fine  and   imprison  the   traverser,  to   the 
whole  extent  allowed  by  the  law.     If  the 
truth  of  thsee  three  charge^  admitting  it 


to  be  established,  could  have  any  effect  in 
mitigating  the  punishment,  which  depend- 
ed on  the  court  and  not  on  the  jury,  the 
court  in  passing  sentence  might  make,  and 
in  this  case,  actually  did  make,  the  fullest 
abatement  on  that  account  that  the  testi- 
mony it  adduced  would  warrant. 

This  testimony,  therefore,  was  in  ev- 
ery view  immaterial ;  and  had  it  been  ma- 
terial, there  existed  no  ground  of  reason- 
able expectation,  that  it  could  be  obtained 
at  the  next  termor  any  future  term.  For 
these  reasons,  and  not  from  those  criminal 
motives,  which  without  the  least  shadow 
of  proof  are  ascribed  to  him,  this  respon- 
dent did  overrule  and  reject  the  motion  for 
a  continuance  till  the  next  term  :  as  it  was 
his  duty  to  do,  since  he  had  no  discretion 
in  the  case,  but  was  bound  by  the  rules  of 
lav/. 

But  in  order  to  afford  every  accommoda- 
tion to  the  traverser  and  his  counsel,  which 
it  was  in  his  power  to  give,  this  respon- 
dent did  offer  to  postpone  the  trial  for  a 
month  or  more,  in  order  to  afford  them  full 
time  for  preparation,  and  for  procuring 
such  testimony  as  was  within  their  reach. 
This  indulgence  they  thought  proper  to 
refuse. 

On  Monday,  the  second,  and  Tuesday, 
the  3d  day  of  June,  1800,  when  Judge 
Griffin  hadtaken  his  seatin  court,  and  was 
onthebench,  thecounselfor  the  traverser, 
renewed  their  motion  for  a  continuance, 
founded  on  the  same  affidavit  ;  and  after 
a  full  hearing  and  consideration  of  the  ar- 
gument, the  court,  judge  Griffin  concur- 
ing,  overruled  the  motion,  and  ordered 
the  trial  to  proceed. 

Iftliis  decision  be  correct,  as  he  believe 
and  insists  that  it  is,  no  offence  could  be 
committed  by  him  in  making  or  concur- 
ring in  it.  It  was  a  proper  and  legal  per- 
formance of  his  duty  as  a  judge.  If  it  be  ' 
erroneous,  still  the  error,  if  an  honest  one, 
cannot  be  an  offence,  much  less  a  high 
crime  and  misdemeanor  ;  and  as  in  his  col- 
league it  has  been  considered  as  an  honest 
error,  he  confidently  trust  it  will  be  con- 
sidered so  in  him  also. 

To  the  third  charge  adduced  in  support 
of  the  article  nowunder  consideration,  the 
charge  of  using  "unusual,  rude  and  con- 
temptuous expressions,  towards  the  prison- 
er's counsel,"  and  of  ';  falsely  insinuating, 
that  they  wished  to  excite  the  public  feart 
and  indignation,  and  to  produce  that  in 
subordination  to  law,  to  which  the  con- 
duct; of  this    respondent  did    manifestly 
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tend,"  he  cannot  answer  otherwise  than 
by  a  general  denial.  A  charge  so  vague, 
admits  not  of  precise  or  particular  refuta- 
tion. He  denies  thatthere  was  any  thing 
unusual  or  intentionally  rude  orcontemptu- 
cus  in  his  conduct  or  his  expressions  to- 
wards the  prisoner's  counsel;  that  he  made 
any  false  insinuation  whatever  against 
them,  or  that  his  own  conduct  tended  in 
any  manner  to  produce  insubordination  to 
Jaw.  On  the  contrary,  it  was  his  wish 
and  intention,  to  treat  the  counsel  with 
therespect  due  to  their  situation  and  func- 
tions, and  with  the  decorum  due  to  his 
own  character.  He  thought  it  his  duty  to 
restrain  such  of  theirattemplsas  he  con- 
sidered improper,  and  to  overrule  motions 
made  by  them,  which  he  considered  as  un- 
founded in  law ;  but  this  it  was  his  wish 
to  accomplish  in  the  manner  least  likely  to 
offend,  from  which  every  consideration 
concurred  in  dissuading  him.  He  did  in- 
deed think  at  that  time,  and  still  remains 
under  the  impression,  that  the  conduct  of 
the  traverser's  counsel,  whether  from  in- 
tention or  not  he  will  not  undertake  to  say 
was  disrespectful,  irritating,  and  highly 
incorrect.  That  conduct  which  he  view- 
ed in  this  light,  might  have  produced 
some  irritation  in  ateraper  naturally  cjuick 
and  wram,  and  that  this  irritation  might, 
notwithstanding  his  endeavors  to  suppress 
it,  have  appeared  in  his  manner  and  in 
hisexpressions,  he  thinks  not  improbable  ; 
ibr  he  has  had  occasions  of  feeling  and  la- 
menting the  want  of  sufficient  caution  and 
self-command,  in  things  of  this  nature. 
But  he  confidently  affirms,  that  his  con- 
duct in  this  particular  was  free  from  in- 
tentional impropriety  ;  and  this  respon- 
dent denies,  that  any  part  of  his  conduct 
was  such  as  ought  to  have  induced  the 
traverser's  counsel  to  "abandon  the  cause 
of  their  client,"  nor  does  he  believe  that 
any  such  cause  did  induce  them  to  take 
that  step.  On  the  contrary,  he  believes 
that  it  was  taken  by  them  under  the- influ- 
ence of  passion  or  for  some  motive  into 
vhich  it  his  respondent  forbears  at  this  time 
to  enquire.  And  this  respondent  admits, 
that  the  said  traverser  was  convicted  and 
condemned  to  fine  and  imprisonment,  but 
not  by  reason  of  the  abandonment  of  his 
counsel ;  but  because  the  charges  against 
him  were  clearly  proved,  and  no  defence 
was  made  or  attempted  against  far  the 
greater  number  of  them. 

The  fourth  charge  in  support  of  this 
article,,  attributes  to  this  respondent  "  re- 


peated and  vexatious  interruptions  of  the 
said  counsel,  which  at  length  induced 
them  to  abandon  the  cause  of  their  client, 
who  -was  therefore  convicted,  and  con- 
demned to  fine  and  imprisonment."  To 
this  charge  also,  it  is  impossible  to  give 
any  other  answer  but  a  general  denial.  He 
avers  that  he  never  interrupted  the  tra- 
verser's counsel  vexatiously  or  except  when- 
he  considered  it  his  duty  to  do  so.  It 
cannot  be  denied  that  courts  have  power 
to  interrupt  counsel,  when  in  their  opi- 
nion the  correctness  of  proceeding  requires 
it.  In  this,  as  in  every  thing  else,  they 
may  err.  They  may  sometimes  act  under 
the  influence  of  momentary  passion  or  irri- 
tation, to  which  they  in  common  with 
other  men,  are  liable.  But  unless  their 
conduct  in  such  cases,  though  improper  or 
ill-judged,  be  clearly  shewn  to  proceed, 
not  from  human  infirmity,  but  from  im- 
proper motives,  it  cannot  b^'  imputed  to 
them  as  an  offence,  much  less  a*  a  crime 
or  misdemeanor. 

Lastly,  this  respondent  is  charged  un- 
der this  article  with  an  "  indecent  solici- 
tude, manifested  by  him,  for  the  conviction 
of  the  accused,  unbecoming  even  a  pub- 
lic prosecutor,  by  highly  disgraceful  to 
tne  character  of  a  judge,  as  it  was  subver- 
sive of  justice.  This  is  another  charge  of 
which  it  is  impossible  to  give  a  precise  re- 
futation and  to  a  general  denial  of  which, 
tliis  respondent  must  therefore  confine  him- 
self, lie  denies  that  he  felt  any  solicitude 
whatever  for  the  conviction  of  the  traver- 
ser ;  other  than  the  general  wish  natural 
to  every  friend  of  truth,  decorum  and  vir- 
tue, that  persons  guilty  of  such  offences, 
as  that  of  which  the  traverser  stood  indict- 
ed, should  be  brought  to  punishment,  for 
the  sake  of  example.  He  has  no  hesitati- 
on to  acknowledge,  that  his  indignation 
was  strongly  excited,  by  the  atrocious  and 
profligate  libel  which  the  traverse r  was 
charged  with  having  written  and  publish- 
ed. This  indignation,  he  believes,  was 
felt  by  every  virtuous  and  honorable  man 
in  the  community,  of  every  party,  who  had 
read  the  book  in  question,  or  become  ac- 
quainted with  its  contents.  How  pro- 
perly it  was  felt,  will  appear  from  the  book 
itself,  which  this  respondent  has  ready  to 
produce  to  this  honorable  court ;  from  the 
parts  of  it  incorporated  into  the  indict- 
ment now  under  considerati  on  ;  and  from 
some  further  extracts  contained  in  the  pa- 
per marked  exhibit  No.  6,  which  this 
respondent  prays  leave  to  make  part  of 
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this  his  answer.     He  admits,  and  it  can 
never  be  to  him  a  subject  of  self  rep    lach 
or  a  cause  of  regret  that  he  partook  large- 
ly in  this  general  indignation,  but  he  de- 
nies that  it  in  any  manner  influenced  his 
conduct  towards  the  traverser,  which  was 
regulated  by  a  conscientious  regard  to  his 
duty   and   the  laws.     He  moreover  con- 
tends, that  a  solicitude  to  procure  the  con- 
viction of  the  traverser,    however  unbe- 
coming his  character  as  a  judge,  would  not 
have  been  an  offence,  had  he  left  it ;  un- 
less it  had  given  rise  to  some  misconduct 
on  his  part.    Intentions  and  feelings,  un- 
less accompanied  by  actions,   do  not  con- 
stitute crimes  in  this  country  ;  where  the 
guilt  or  innocence  of  men  is  not  judged  of 
hy  their  wishes  and    solicitudes,  but  by 
their  conduct  and  its  motives.    And  this 
respondent  thinks  it  his  duty,  on  this  oc- 
casion, to  enter  his  solemn  protest  against 
the  introduction  in  this  country  of  those 
arbntrary  principles,  at  once  the  offspring 
and  the  instruments  of  despotism,  which 
would   make   "  high  crimes  and  misde- 
meanors"  to  consist  in   "  rude  and  con- 
temptious  expressions"  in  "vexatious  in- 
terruptions of  counsel"  and  in  the  mani- 
festation of  "indecent  solicitude"  for  the 
conviction  of  a  most  notorious  offender. 
Such  conduct  is  no  doubt  improper  and 
unbecoming  in   any   person,    and  much 
more  so  in  a  judge ;  but  it  is  too  vague, 
too  uncertain,  and  too  susceptible  of  for- 
ced interpretations,  accosting  to  the  im- 
pulse of  passion  or  the  vf|fvs  ©f  policy,  to 
be  admitted  into  the  class  of  punishable 
offences,  under  a  system  of  law   whose 
certainty  and  precision  m  the  definition  of 
crimes,    is   its   greatest  glory,    and  the 
greatest  privilege  of  those  who  live  under 
its  sway. 

In  concluding  his  defenceagainst  those 
charges  contained  in  the  fourth  article  of 
impeachment,  he  declares,  that  his  whole 
conduct  in  that  trial,  wras  regulated  by  a 
strict  regard  to  the  principles  of  law,  and 
by  an  honest  desire  to  do  justice  between 
the  United  States  and  the  party  accused. 
He  felt  a  sincere  wish,  on  the  one  hand, 
that  the  traverser  might  establish  his  in- 
nocence,by  those  fair  and  sufficient  means 
which  the  law  allows;  and  a  determination 
on  the  other,  that  he  should  not,  by  sub- 
terfuges and  frivolous  pretences,  sport 
with  the  justice  of  the  country,  and  evade 
that  punishment  of  which,  if  guilty,  he 
was  so  proper  an  object.  These  intenti- 
•ns;  he  is  confident,  were  legal  and  lauda- 


ble ;  and  if,  in  any  part  of  his  conduct,  he 
swerved  from  this  line,  it  was  an  error 
of  his  judgment  and  not- of  his  heart. 

And  the  said  respondent  for  plea  to  the 
said  fourth  article  of  impeachment,  saith, 
that  he  is  not  guilty  of  any  high  crime 
and  misdemeanor,  as  in  and  by  the  said 
fourth  article  is  alledged  against  him,  and 
this  he  prays,  may  be  enquired  of  by  this 
honorable  court,  in  such  manner  as  law 
and  justice  shrdl  seem  to  require. 

The  fifth  article  of  impeachment  char- 
ges this  respondent,  with  having  awarded 
«  a  capias  against  the  body  of  the  said 
James  Thompson  Callender,  indicted  for 
an  offence  not  capital,  whereupon  the  said 
Callender  was  arrested  and  committed  to 
close  custody,  contrary  to  law  in  that 
case  made  and  provided." 

This  change  is  rested,  firsts,  on  the  act 
of  congress  of  September  24th,     1739, 
entitled,  "  an  act  to  establish  the  judicial 
courts  of  the  United  States,"    by  which 
it  is  enacted,  "  that  for  any  crime  or  of- 
fence against  the   United  States,  the  of- 
fender may  be  arrested,   imprisoned,    or 
bailed,     agreeably  to  the  usual  mode   of 
process,  in  the  state  where  such  offender 
may  be  found."  And  2dly,     on  a  law  of 
the  state  of  Virginia,    which   is  said  to 
provide,    "  that  up-jn  presentment  by  any- 
grand  jury,  of  an  offence  not  capital,    the 
court   shall    order  the  clerk    to   issue  a 
summons  against  the  person  or  persons  so 
offending,  to  appear  and  answer  such  pre- 
sentment at  the  next  court."      it  is  con- 
tended, in  support  of  this  charge,  that  the 
act  of  congress   above  mentioned,   made 
the  state  law  the  rule  of  proceeding,  and 
that  the  state  law  was  violated  by  issuing 
a  capias  against  Callender,    instead  of  a 
summons. 

The  first  observation  to  be  made  on  this 
part  of  the  case  is,  that  the  date  of  the  law 
of  Virginia  is  not  mentioned  in  the  article. 
A  very  material  omission  1  For  it  cannot 
be  contended,  that  by  the  act  of  congress 
in  question,  which  was  passed  for  estab- 
lishing the  laws  of  the  United  States,  and 
regulating  their  proceedings  it  we.s  in- 
tended to  render  these  proceedings  de- 
pendant on  -a\\  future  acts  of  the  state  le- 
gislatures. The  intention  certainly  was, 
to  adopt  to  a  certain  limited  extent,  the 
regulations  existing  in  the  states  at  the 
time  of  passing  the  act.  Consequently,  a 
law  of  Virginia,  passed  after  this  act, 'can 
have  no  operation  on  the  proceedings  un- 
d.er  it.  But  by  referring  to  the  law  of  Vir- 
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ginia,  in  question,  it  will  be  found  to  bear 
date  on  November  13th,  1792,  more  than 
three  years  after  this  act  of  congress,  by 
which  it  is  said  to  have  been  adopted.  But 
the  omission  of  the  date  of  this  law  of  Vir- 
ginia, is  not  the  most  material  oversight 
which  has  been  made  in  citing  it.  Its 
title  is,  "An  act  directing  the  method  of 
proceeding  against  free  persons,  charged 
with  certain  crimes,  Sec."  and  it  enacts, 
section  28th,  "  That  upon  presentment 
made  by  the  grand  jury,  of  an  offence 
not  capital,  the  court  shall  order  the  clerk 
to  issue  a  summons,  or  other  firqfier  pro- 
cess, agaimt  the  person  or  persons  so  pre- 
sented, to  appear  and  answer  at  the  next 
court."  It  will  be  observed  that  these 
words,  "  or  other  proper  process,"  which 
leave  it  perfectly  in  the  discretion  of  the 
court  what  process  shall  issue,  provided  it 
be  such  as  is  proper  for  bringing  the  of- 
fender to  answer  to  the  presentment,  are 
omitted  in  this  article  of  impeachment. 

From  these  words  it  is  perfectly  mani- 
fest, that  the  law  of  Virginia,  admitting 
it  to  apply,  did  not  order  a  summons  to  be 
issued,  but  left  it  perfectly  in  the  direction 
of  the  court  to  issue  a  summons,  or  such 
other  process  as  they  should  judge  proper. 

It  is  therefore,  a  sufficient  answer  to 
this  article  to  say,  that  this  respondent 
considered  a  capias  as  the  proper  proc  sss, 
and  therefore  ordered  it  to  issue  ;  which 
he  admits  that  he  did  immediately  after 
the  presentment  was  found  against  the 
said  Callender,  by  the  grand  jury. 

This  he  is  informed,  and  expects  to 
prove,  has  been  the  construction  of  this 
law  by  the  courts  of  Virginia,  and  their 
general  practice.  Indeed  it  won!:!  be  the 
most  strange,  if  any  other  construction  or 
practice  had  been  adopted.  There  are 
many  offences  not  capital,  which  are  of  a 
very  dangerous  tendency,  and  on  which 
very  severe  punishment  is  inflicted  by  the 
laws  of  Virginia ;  ,  and  to  enact  by  law 
that  in  all  such  cases,  however  notorious 
or  profligate  the  offenders  might  be,  the 
courts  should  be  obliged,  after  a  present- 
ment by  a  grand  jury  to  proceed  against 
them  by  summons  ;  would  be  to  enact, 
that  as  scon  as  their  guilt  was  rendered 
extremely  probable,  by  the  presentment 
of  a  grand  jury,  they  should  receive  re- 
gular notice,  to  escape  from  punishment 
by  flight  or  concealment. 

It  will  also  appear,  as  this  respondent 
believes,  by  a  reference  to  the  laws  and 
practice  of  Virginia;  into  which  he   has 


made  all  the  enquiries  which  circuznStP.n* 
ces  and  the  shortness  of  time  allowed  him 
for  preparing  his  answer,  would  permit, 
that  all  the  cases  in  which  a  summons  is 
considered  as  the  only  proper  process,  are. 
cases  of  petty  offences,  which  ou  the  pre- 
sentment of  a  grand  jury,  are  to  be  tried 
by  the  court  in  a  summery  way,  without 
the  intervention  of  a  petit  jury.  There- 
fore, these  provisions  had  no  application  to 
the  case  of  Callender,  which  could  be  no 
otherwise  proceeded  on  than  by  indict- 
ment, and  trial  on  the  indictment  by  a 
petit  jury. 

It  must  be  recollected  that  the  act  of 
Congress  of  September  2-itlr,  1789,  en- 
acts,, section  14,  u  that  the  courts  of  the 
United  States,  shall  have  power  to  issue 
writs  of  scire  facias,  habeas  corpus,  ami 
all  other  writs  not  specially  provided  Tor 
by  statute,  which  maybe  necessary  for  the 
exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  aud  usages 
of  laws."  Consequently  the  circuit 
court,  where  the  proceedings  in  question 
took  place,  had  power  to  issue  a  capias  a- 
gainst  the  traverser,  on  the  presentment* 
unless  the  state  law  'above  mentioned  go- 
verned the  case,  and  contained  something 
to  restrain  the  issuing  of  that  writ  in  such 
a  case.  This  respondent  contends,  for  the 
reasons  above  stated,  that  this  state  law 
neither  applied  to  the  case,  nor  contained 
any  thing  to  prevent  the  issuing  of  a  ca- 
pias, if  it  had  applied. 

Thus  it  appears  that  this  respondent,  in 
ordering  a  capias  to  issue  against  Caiien- 
der,  decided  correctly,  as  it  certainly  was 
his  intention  to  do.  But  he  Claims  no 
other  merit  than  that  of  upright  intention 
in  this  decision  :  lor  when  he  made  the  de- 
cision, he  was  utterly  ignorant  that  such 
a  law  existed  in  Virginia  ;  and  declares 
that  he  never  heard  ofit,  till  this  article 
was  reported  by  a  committee  of  the  House 
of  Representatives  during  the  present  ses- 
sion of  Congress.  This  law  was  not  men- 
tioned on  the  trial  either  by  the  counsel  or 
the  traverser,  or  by  Judge  Griffin,  who 
certainly  had  much  better  opportunities  of 
knowing  itthan  this  respondent,  and  who, 
no  doubt,  would  have  cited  it  had  they 
known  it  and  considered  it  as  applicable  to 
the  case.  This  respondent  well  knows 
that  in  a  criminal  view,  ignorance  of  the 
law  excuses  no  man  inoffending  against  it 
. — but  this  maxim  applies  not  to  the  deci- 
sion of  a  judge;  in  whom  ignorance  of  the 
law  in  general  would  certainly  be  a  disqua- 
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KScation  f>r  this  office,  tkough  not  a 
crime;  but  igttoranae  cf  a  particular  act  6f 
assembly,  of  a  state  where  he  was  an  utter 
»'traTigdr,iaU3t  be  considered  as  a  very  par- 
donable error  ;  especially  as  the  counsel 
;  :•  the  prisoner  to  whose  c:'se  that  law  is 
vioposed  to  have  applied,  forbore  oromit- 
ted  to  cite  it  ;  ami  as  a  judge  of  the  state, 
always  resident  ink,  and  long  conversant 
w  th  its  loe  >1  laws,  either  forget  this  law, 
6?  considered  it  as  inapplicable. 

Such  is  the  answer,  which  this  respon- 
dent mikes  to  the  nfth  article  of  impeach- 
ment. If  he  erred  iji  this  case,  it  was 
through  ignorance  of  the  law,  and  surely 
ignorance  under  such  circumstanceff,  can- 
not be  a  crime,  much  less  a  high  crime  Sc 
misdemeanor,  for  which  be  ought  to  be 
i  imored  from  hisoSace.  If  a  judge  were 
i  impeachable,  for  acting  against  law  from 
ignorance  only,  it  would  follow,  that  he 
would  be  punished  in  the  same  manner 
for  deciding  again- 1  law  wilfully,  and  for 
deciding  against  it  through  mistake.  In 
other  words,  theie  wcuid  be  no  distinction 
between  ignorance  and  design,  between 
error  and  corruption. 

And  the  said  respondent,     for  plea  to 

1  he  siid  fifth  article  of  impeachment,  saith 
that  he  is  not  guilty  of  any  high    crime 

misdemeanor,   ^  in  and  by  the  said  . 

i  article  is  alledged  against  him  ;    and 

this  he  prays,  may  be  enquired  of,  by  this 

honorable  court,  in  such  manner,  as  law 

and  justice  shall  seem  to  them  to  require. 

The  sixth  article dfimpeajchment ailed* 

.  that  this. respondent,  'f  with  intent  to 

oppress  and  procure  {Jbe  conviction  of  the 

said  James  Thompson  Callender,  did,  at 

the  coiirt    aforesaid,    rule  and  adjudge 

the   said  Callenxler  to  trial,    during  the 

1  at  which  be,  the  said  Callender  was 

gtssciited   and  iijdicted,    contrary  to  the 

law  in  that  case  made  and  provided." 

Tins  charge  also,   is  founded,    1st,  ©n 

#ie  act  ef  Congress  of  Sept.  24th,  1789, 

e  mentioned,  Which  enacts,   section 

2  :,  «  that  the  laws  of  the  several  states, 
except  where  the  constitution  treaties,  or 
statutes  of  the  United  States  shall  other- 
wise provide,  shall  be  regarded  as  the 
rules  of  decision,  in  trials  at  common  la~tV} 
in  the  courts  of  the  United  States,  in  cases 
where  they  apply  ;"  and  secondly,  on  a 
law  of  the  state  of  Virginia,  which  is 
supposed  to  provide,  "  that  in  cases  not 
capital,  the  offender  shall  not  be  held  to 
answer  any  presentment  of  a  grand  jury, 
until  the  court  next  preceding  that,  dining 


which  such  presentment  shall  have  been 
made."  This  law,  it  is  contended,  is 
made  the  rule  of  decision  by  the  above 
mentioned  act  of  Congress,  and  was  vio- 
lated by  the  refusal  to  continue  tl\Q  case 
of  Callender  till  the  next  term. 

In  answer  to  this  charge  this  respond- 
ent declares,  that  he  was  at  the  time  of 
making  the  above  mentioned  decision, 
wholly  ignorant  of  any  such  law  of  Vir- 
ginia as  that  in  question,  that  no  such 
law  was  adduced  or  mentioned  by  the 
counsel  of  Callender,  in  support  of  their 
motion  for  a  continuance  ;  neither  when 
they  first  made  it,  before  this  respondent 
sitting  alone  ;  nor  when  they  renewed  it, 
after  Judge  Griffin  had  taken  his  seat  in 
court :  that  no  such  law  wa3  mentioned 
by  Judge  Griffin  ;  who  concurred  in  over- 
ruling the  motion  for  a  continuance  and 
ordering  on  the  trial ;  which  lie  could 
not  have  done  had  he  known  that  such  a 
law  existed,  or  considered  it  as  i 
ble  to  the  cose  ;  and  that  tins  respondent 
never  heard  of  any  such  law,  until  the  ar- 
ticles of  impeachment  now  under  consi- 
deration were  reported,  in  the  course  of 
the  present  session  of  Congress,  by  a 
committee  of  the  House  of  Representa- 
tives . 

A  judge  is  certainly  bound  to  use  all 
proper  and  reasonable  means  of  obtaining 
a  knowledge  of  the  laws  which  he  is  ap- 
pointed to  administer  ;  but  after  the  use 
of  such  means,  to  overlook,  misunder- 
standing, or  remain  ignorant  of  some  par- 
ticular law,  is  at  all  times  a  very  pardon- 
able error.  It  is  much  more  so  in  the  cass 
of  a  judge  of  the  supreme  court  of  the 
United  States,  holding  a  circuit  court  in  a 
particular  state,  with  which  he  is  a  stran- 
ecr,  and  with  the  local  laws  of  which  he 
can  have  enjoyed  but  very  imperfect  op- 
portunities of  becoming  acquainted.  It 
was  foreseen  by  congress,  in  establish- 
ing the  circuit  courts  of  the  United  States, 
that  difficulties  r^d  inconveniencies  must 
frequently  arise  from  this  source,  and  to 
obviate  such  difficulties  it  was  provided, 
that  the  district  judge  of  each  state,  who 
having  been  a  resident  of  the  state  and  a 
practitioner  in  its  courts,  had  all  the  ne- 
cessary means  of  becoming  acquainted 
with  its  local  laws,  should  form  a  part  of 
the  circuit  cou/rt  in  his  own  state.  The 
judge  of  the  supreme  court  is  expected, 
with  reason,  to  be  well  versed  in  the  ge- 
neral laws  ;  but  the  local  laws  of  the  state 
from  the  peculiar  prevince  of  the  distri&i 
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e,  who  may  be  justly  considered  as 
particularly  responsible  for  their  due  ob- 
servance. If  in  the  cc.se  in  question,  this 
Respondent  overlooked  or  miscorfstrned 
any  local  law  of  the  State  of  Virginia, 
which  ought  to  have  governed  the  case,  it 
was  equally  overlooked  and  misunder- 
stood, rot  only  by  the  prisoner's  douusel 
vho  made  the  i  .  i  and whose  peculiar 
duty  it  was  to  know  the  lav/  and  I  ri  i  ;  it 
into  the  view  of  the  court,  but  also  by  the 
district  judge,  who  had  the  best  oppor- 
t        i  es  of  kftaiving  and  under:  :  i  .-;  it, 

and  in  whom,  nevertheless,  this  overnight 
or  r  considered  as  a  venal  en   r, 

while  m  this  r  :nt  it  is    made  the 

ground  of  a  ci 

This  respondent  further  states,  that  af- 
ter the  most  diligent  ami  the  raostex- 

ive  enquiry  which  the  time  allowed 
for  preparing  this  answer  would  permit, 
he  can  find  li  v  of  Virginia  which  ex- 
pressly enacts,  "  in  oases  not  capital,  the 
nder  shah  not  be  held  to  answer  any 
presentment  of  a  grand  jury,  until  the 
court  next  succefeding  that  during  which 
such  presentment  sh-vll  have  been  made." 
This  principle  he  supposes  to  be  an  in- 
ference drawn  by  the  authors  of  the  ar- 
ticles of  impeachment,  from  the  Law  of 
Virginia  mentioned  in  the  answer  to  the 

eding  article,  the  law  of  November 
15th,'1^92,    which  provides   "thatu 
presentment  made  by  the    grand  jury  of 
an  offence  not  capital,  the  couri         I  or- 
der the    clerk  to    issue  a   so.  ,  or 
other  proper  process,  against  the  person 
o>" persons  so  presented,   to  appear  an! 
answer  such   presentment  at   the    N I 
court."     Tiuls  law  he  conceives  docs  not 
warrant' the  inference  so  di    typ    I 
because  It  speaks  of     r  net 
of  indictments,    which   are  very  d 
things  ;  .and  is-           -  is  info          .  c«m- 
fartedby  practice  and  a                n  in  the 
state  of  Virginia,  to- c            small  of 
ces,    Which  are  to  -be  tried  by  the  court 
itself  upon  the  pr<            _     .  ■  i   -.out  an 
indictment  or  the  intervention  of  a  petit 
jury.  But  for  cases,  like  that  of 'Call 
der,    where  an  indictment  must  follow 
the  presentment,  this  law  made  no  pro- 
vision. Further^  the  state  laWS  arc  direct- 
ed by  the  above  mentioned  act  of  Con- 
gress, to  be  the  rule  of  decision  in  the 
courts  ofthe  United  States,  only  "  in  cas- 
es where  they  apply."  Whether  they  ap- 
ply or  not  to  a  particular  case,  is  a  ques- 
tion of  law,  to  be  decided  by   the   court 
where  .such  case  J3  pending,  and  an  cr- 


rov  in  making  the  decision  is  not  a  crime, 
fcoi  fiv  n  an  ohence,  unless  it  can  be 
shewn  to  have  proceeded  from  improper 
■  r.  ■.  '.  This  respondent  is  m  opinion, 
that  the  law  in  question  did  not  apply  to 
the  case  Of  Callender,  for  the  reasons 
stated  above,  and  therefore  that  it  would 
have  been  his  duty  to  disregard  it,  even 
had  it  been  made  known  to  him  by  the 
counsel  for  the  traverser. 

And  in  the  last  place  he  contends,  that 
the  law  of  Virginia  in  question,  is  hot  a- ' 
dopted  by  the  abpvementioned  act  of  con- 
gress as  the  rule  of  decision,  in  such  ca- 
ses as    that    now    under   consul 
That  act  does  indeed  provide,  '• 
laws  ofthe  several  states,  except  wh 
the  constitution  treaties  or  statutes  ofthe 
United   States   fhall   otherwise    provide, 
shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the 
United  States,  in  cases    where  they  ap- 
ply."    Eut  this  provision  in  his  opinion, 
can  relate  only  to  rights   acquired  under 
the  state  laws,  which  come  into  question 
on  the  trial ;  and  not  to  forms  of  process 
or  modes  of  .proceeding,  anterior  or  pre- 
paratory to  the  trial.     Nor  can  it,  as  tins 
respondent  apprehends,  have  any   appli- 
cation to  indictments  for  gainst 
the  si   ;  ■  '    )  of  die  Unit    :     I  high 
<                   h  any  prop;                    led  u  tri- 
als at  common  law."     It  vela;, ..  merely, 
in  his  opinion,  to  civil  rig!  t3    acquired 
untlej    '     state  laws  ;           '     y  virtue  of 
';         .a  ben  thf  y    a  me    in 
••   in    the    courts    of  the    United 
States)  to  be  governed  by  the  laws  which 
they  \         i 

.  these  -  "''■'-  lent  be 

aest  error  :  and  lie 

neither    such  an    error  in 

ion      a  law,,  nor  his  j   nor- 

d  no 
opporUA  .    ■•   aad  of  which  the 

i  ■  '        !  be  ■    i  e  ea-sie  it  is  sup- 

posed^; '  were  <  qn  illy  ignor- 

antj  can  be<(  as  an  offence  lia- 

ble to    impeacl  f-  or  to    any  sort   of 

punii  me. 

And  for  plea  to  the  said  sixth  article 
of  impeachment,  the  said  Samuel  Chase 
saith,  that  he  Is  not  guilty  of  any  high 
crime  or  misdemeanor  as  in  and  by  the 
said  article  is  alledged  against  him  ;  and 
this  he  prays  may  be  enquired  of  by  this 
honorable  court  in  such  manner  as  law 
and  justice  shall  seem  to  them  to  re- 
quire. 


The   seventh  article  of  impeachment 

..Les  to  seme  conduct  ofthis  respond: 

rtjr,  at  a   circuit 

court  «  r'the  United  State's   held  at  New- 

in  the  state  of  Delaware  in    June 

».     The  statement  of  this  conduct 

le   in  t  ;..  a  thef  en 

r  true,  this       pondent 

it  it    contaji  .    for 

ch   he  is  to   hn]  tent.     It 

i    duties 
of  his  office,  he  did  descend    from    the 
dge,  and  i        3  to    the  k> 
u  an  in  -  offence 

consisted,  according    to  t  krie,  1st, 

in  refusing  to  discharge  the  grand  jury 
although  inti  i  of  the  ' 

jury  to  do  so"  2  !k:,  kt  ^observing  to 
:h"  id'grand 

jury  had  regularly  de<  tare  ...  eir 

■I  no  bill  of 
indictment,  ntments   to 

make  that  he    the  said'  Sam  'iase 

understood  "  that  a  hi  itious  tem- 

per had  manifested  itself  in  the  state  of 
Delaware,  among  a  certain  bias  5  ol  poo- 
ple,  particularly  in  New  Castle  county, 
and  more  especially  in  the  town  of  Wil- 
mington, where  lived  a  most  seditious 
printer,  unrestrained  by  any  f  '0  of 

tie,    and   re  pcial  order, 

that   the  name   of  this  ?r  was 

— "     3dty,    ':  in    then    checking 

himself  as  if  sensible  ofl  :  lecorum 
which  he  was  committwig."  4thly,  in 
adding  "that  it  might  be  assuming 
too  much,  to  mention  the  name  of  this 
person;  but  it  becomes  your  duty,  gen- 

i.n,  to  enquire  diligently  into 'this 
matter,"  or  words  to  that  effect."  And 
5thly,  in  authoritatively  enjoying  on  the 
district  attorney  of  the  United'  States, 
with  intention  to  procure  the  prosecu- 
ti  >n  of  the  printer  in  question,  the  neces- 
sity of  procuring  a  hie  of  the  papers  to 
which  alluded,  and  by  strict  examina- 
tion of  them  to  find  seme  passage,  which 
might  furnish  the  ground  work  of  a  pro- 
secution against  the  printer." 

These  charges  amount  in  substance  to 
this  ;  that  the  respondent  refused  to  dis- 
charge a  grand  jury  on  their  request, 
which  is  every  day's  practice,  and  which 
he  was  bound  to  do,  if  he  believed  that 
thedue  administration  ofjustice  required 
their  longer  attendance  :  that  he  direct- 
ed the  attention  of  the  grand  jury  to  an 
offence  against  a  statute  of  the  United 
State:,  which  he  had  been  informed  was 


committed  in  the  district ;  and  tl  at  he 

desired  the  district  attorney  to  aid  the 
grand  jury,  in   their  enquirii 

the  exisl  1    .     of- 

fence, By  these  three  acts,  each  of 
which  it  was  his  duty  to  perform,  lie  fa 
alledged  «  1 1  ,  ;u. 

al  functions,  and  tended  to  imps  ir  the 
icconfid 
tribunal  _-,  so  essential   to  the 

general  Welfare." 

That    this    h  ■    k     court    may    be 

able  to  form  cor.  judgment,  con- 

rig    the    transaction    mentioned    in 
this  article,  this  re  ...t  submits  the 

following  statement  of  it,  which  he  avers 
to  be  true,  and  expects  to  pro   \ . 

On  the  37  day  of  June,  1800,  this 
respondent;  as  one  oftlte  associate  justices 
of  the  supreme  court  of  the  United  States, 
ided  in  the  circuit  court  of  the  U. 
States,  then  held  at  New  castle  in  and  ft* 
the  district  of  Delaware,  and  was  as- 
sisted by  Gunning  Bedford  esq.  then  dis- 
trict judge  of  the  United  States  for  that 
district.  At  the  opening  of  the  court  on 
t';:it  k-  '■  ''^  respondent  according  to 
1  -and  his  uniform  practice,  de- 
livered a  charge  to  the  grand  jury  in 
which  he  gave  in  charge  to  them  sever?! 
statutes  of  the  United  States,  ana  ami 
others,  an  act  of  Congress  passed  July 
1793,  entitled  "An  act  in  addition  to 
the  act  for  the  punishment  of  certain 
crimes  against  the  United  States-,"  and 
commonly  called  the  "sedition  law.** 
lie  directed  them  to  enquire  concerninp- 
any  breaches  of  those  statutes,  and  es-  N 
pecially  of  that  commonly  called  the  se- 
dition law,  within  the  district  of  Dela- 
ware. 

On  the  same  day  before  the  usual  hour 
of  adjournment,  the  grand  jury  came 
into  court,  and  informed  the  court  that 
they  had  found  no  indictment  or  pre- 
sentment, and  had  no  business  before 
them,  for  winch  reason  they  wished  to 
be  di  ;h  1  ■■_*<.  This  respondent  replied, 
that  it  was  earli  ;r  than  the  usual  hour  of 
discharging  a  grand  \u\y  ;  and  that  bu- 
siness might  occur  during  the  sitting  of 
the  court.  He  also  asked  them  if  they 
had  no  information  of  publications  within 
the  district,  that  canae  under  the  sedition 
law,  and  added,  that  he  had  been  inform- 
ed, that  there  was  a  paper  called  the 
"Mirror,"  published  at  Wilmington, 
which  contained  libellous  charges  against 
the   government   and   president  of  the 
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United  States  :  that  he  had  not  seen  that 
paper,  but  it  was  their  duly  to  enquire 
into  the  subject :  and  if  they  had  not 
turned  their  attention  to  it,  the  attorney 
for  the  district  would  be  pleased  to  ex- 
amine a  file  of  that  paper,  and  if  he 
found  any  thing  that  camev.'ithin  the  se- 
dition law,  would  lay  it  before  them."—- 
This  is  the  substance  of  what  the  respon- 
dent said  to  the  jury  on  that  occasion  & 
he  believes  nearly  his  words  on  the  mor- 
ning of  the  next  day,  they  came  into 
court  and  declared  they  had  no  present- 
ments or  indictments  to  make,  on  which 
they  were  immediately  discharged.  The 
whole-time  therefore,  for  which  they  were 
detained,  was  twenty  four  hours,  far  less 
than  is  generally  required  of  grand  ju- 
ries. 

In  these  proceedings,  this  respondent 
acted  according  to  his  sense  of  what  the 
duties  of  his  office  required.  It  certainly 
■was  his  duty  to  give  in  charge  to  the 
grand  jury,  all  such  statutes  of  the  United 
States  as  provided  for  the  punishment  of 
offences,  and  among  others,  that  called 
the  sedition  act  ;  into  all  offences  against 
which  act,  while  it  continued  in  lore-,  the 
grand  jury  were  bound  by  their  oaths  to 
enquke.  In  giving  it  hi  charge,  together 
Vita  the  other  acts  oi  Congress  for  the  .  u- 
hishment  of  offences,  he  followed  morc- 
c.v  i-  the  pie  of  the  other  judges  of 

the  supreme  court,  in  holding  their  res- 
pective circuit  courts.  He  also  contei 
and  did  then  believe,  that  it  was  his  duty, 
when  informed  of  an  offence,  which  the 
grand  jury  had  overlooked,  to  direct  their 
attention  towards    it,  and  to  .  :-  tor 

them,  and  even  to  require  ifn  .  ary,  the 
aid  of  the  district  attorney  in  ra 
enquiries.  In  thus  dischaifj  ing  what  hu 
conceives  to  be  hi.-}  duty,  even  if  he  com- 
mitted an  error  in  so  considering  it,  he 
denies  that  he  committed  or  could  commit 
any  offence  whatever. 

With  respect  to  the  remarks  which  he 
is  charged  by  this  article  with  having 
made  to  the  grand  jury,  relative  to  "  a 
highly  seditious  temper,  which  he  had  un- 
derstood to  have  manifested  itself  in  the 
gcateof  Delaware,  among  a  certain  class  of 
people,  particularly  in  Newcastle  county, 
and  more  espeeiaiiy  in  the  town  of  Wil- 
mington," and  relative  to  "a  most  sedi- 
tious printer,  residingin  Wilmington,  un- 
restrained by  any  principle  of  virtue,  and 
regardless  of  social  order  ;"  this  respon- 
dent does  ant  recollect  or  believe,  that  he 


made  any  such  -observations.    Byt  if  he 

made  them,  it  could  not  be  improper  in 
him  to  tell  the  jury  that  he  had  received 
sue!;  information,  if  in  fact  lie  had  received 
it;  which  was  probably  the  case,  thoisgli 
he  cannot  recollect  it  with  cirteinty  "r-t 
this  distance  of  time.  Thitt  this  informa- 
tion, if  he  did  receive  it,  was  correct,  so 
far  as  it  regarded  the  printer  in  question, 
willfully  appear  from  a  file  of  the  paper 
called  the  «  Mirror  of  the  Times,"  fcc. 
published  at  Wilmington,  Delaware,  from 
February  5th,  to  March  19th,  1800,  in- 
clusive, which  he  has  lately  obtained,  and 
is  ready  to  produce  to  this  honorable  court 
when  necessary,  and  some  extracts  from 
which  are  contained  in  the  exhlbitssewiali- 
ly  marked  No,  7,  which  he  prays  leave 
to  make  part  of  this  his  answer. 

And  for  plea  to  the  said  seventh  article 
ofimpeacl  m  :nt,  the  said  u  I  .': 
saith,  that  iie  is  not  guilty  of  any  high 
crime,  or  misdemeanor,  as  in  and  by  the 
said  seventh  article  is  aliedgedagainstjhim, 
and  this  he  prays  may  be  •  [red  of  by 
this  honorable  court,  in  such  manner  as 
law  and  justice  shall  seem  to  them  to  re- 
quire. 

The  eighth  article  of  impeai  hment  char- 
tist this  respondent,  ^  disregarding 
the  dudes  and  dignity  of  his  bfrw  i.  1  (  ha- 
racter,  did,  at  a  circuit  court  for  the  dis- 
trict of  S  nd,  heir!   at  Baltimore,  in 
the  month  ol  vert  his  of- 
:       !  right  and  e!  ity  to  vc  ■    ,  grand 
juryt:    n ancLtbere assembled,  onthem:  t- 
ters coming  .within  the  p'j        ceoftheaaid 
jury,  for  t!ie  purpose  of  delivering  tothe 
jury  an  intemperate  and  inllam- 
nuitory  political  harangue,  wkhintentto 
lie  fears  and  resentment  of  the  said 
■  ■  ■.  (  id  <.;  die  good  people  of 
ryian  i,                                      ■  .  ; 
:iUit     t,"  and  alsothat  this    respon^ 
it,  -under  pretence  of  exercising  his 
judicial  right  to  address  the           .  jury  as 
afor<    aid,  did  endeavor  to  excite  the  edi  • 
umof  the  said  grand  jury,  and  ol  kit  tood 
people  of.  Maryland,  against  the  govern- 
ment of  the  United  States  by    delivering 
opinions  which  were,  at  that  time  and  as 
delivered  by  him,  highly  indecent,  extra- 
judicial, and  tending  to  prosthnte  the  high 
judicial  character  with  which  he  was  in- 
vested, to  the  low  purpose  of  an  electioner- 
ing  partisan." 

Jn  answer  to  this  charge  this  respondent 
admits,  that  he  did  as  one  of  the  &s6<  - 
ate  justices  ofthe  supremecom  tef  the  Vui- 


tetl  States, preside  ma  clrr.uiL  court  held  at 
Baltimore  in  and  for  the  district  of  Mary  - 
land,  in  May  1803,  and  did  then  defiye?  a 
eharge  to  the  grand  jury,  and  express  in 
the  conclusion  of  itsome  opinions  as  to  cer- 
tain public  measures,  both  of  the  gov 
meiiL  of  Maryland  and  that  of  the  United 
St  los.  But  he  denies  that  in  thus  actine-, 
he  disregarded  the  duties  and  dignity  of  his 
judicial  character,  perverted  his  official 
right  and  duty  to  acforcss  the  grand  jury, 
or  had  any  intention  to  excite  the  fears  or 
resentmentofany  person  whatever,  against 
the  government  and  constitution  of  the  U- 
nit  ;d  States  or  of  Maryland.  He  denies 
that  the  sentiments  which  he  thus  expres- 
sed, were  "  intemperate  and  inflammato- 
ry," either  in  themselves  or  in  the  manner 
of  delivering;  that  he  did  endeavor  to  ex- 
cite the  odium  of  any  person  whatever  a- 
gainstthe  government  of  the  United  States, 
or  did  deliver  any  opinions  which  were  in 
any  respect  indecent,  or  which  had  any 
tendency  to  prostitute  his  judicial  cha- 
racter, to  any  low  or  improper  purpose. 
He  denies  that  he  did  any  thing  that  was 
unusual,  improper,  or  unbecoming  in  a 
judge,  or  expressed  any  opinions,  but 
such  as  a  friend  to  his~country,  and  a  firm 
supporter  of  the  government  both  of  the 
state  of  Maryland  and  oi'the  United  States, 
might  entertain.  r'or  the  truth  of  what  he 
here  says,  he  appeals  confidently  to  the 
charge  itself ;  which  was  read  from  a 
written  paper  now  in  his  possession  ready 
to  be  produced. — A  true  copy  of  all  such 
parts  of  this  paper  as  relate  to  the  subject 
matter  of  this  article  of  impeachment,  is 
contained  in  the  exhibit  marked  No.  8, 
which  he  prays  leave  to  make  part  of  .this 
his  answer.  That  part  of  it  which  relates 
to  the  article  now  under  consideration,  is 
in  these  words  : — n  You  know,  gentle  men, 
that  our  state  an.  (national  institutions  were 

tied  to  secure  to  every  member  of  the 
society  equal  liberty and  egutil  rights-,  but 
the  late  alteration  of  the  federal  judiciary, 
by  the  abolition  of  the  office  of  the  sixteen 

:uit  judges,  and  the  nccr.i  change  in 
oar  state  constitution  by  the  establishing 
universal  suffrage,  and  the  further  altera- 
tion that  is  contemplated  in  our  state  ju- 
diciary, (if  adopted)  will  in  my  judgment 
take  away  all  security  for  property,  and  per- 
sonal liberty.  The  independence  of  the  na- 
tional judiciary  is  already  shaken  to  its 
foundation  ;  and  the  virtue  of  the  people 
alone  can  restore  it.  The  independence  of 
the  judges  of  this  state  will  be  entirely 


destroyed,  if  the  bill  for  the  abolishing  the 
two  supreme  courts,  should  be  ratified  by 
the  next  general  assembly.  The  change 
o>'  the  state  constitution,  by  allowing  uni- 
versal suffrage,  will,  in  my  opinion  cer- 
tainly and  rapidly  destroy  all  protection 
to  property,  and  all  security  to  personal 
libei  ty  ;  and  our  republican  constitution 
will  sink  into  a  monocracy,  the  worst  of  all 
possible  governments. 

"  I  can  only  lament  that  the  main  pillar 
of  cur  state  constitution  has  been  thrown 
down,  by  the  establishment  of  iu:iver&al 
suffrage.  By  this  mock  alone,  the  whole 
building  totters  to  its  bate,  and  will  crum- 
ble into  ruins  before  many  years  elapse, 
unless  it  be  restored  to  its  original  state.— 
If  the  independency  of  your  state  judges, 
which  your  bill  of  rights  wisely  declares 
"  to  be  essential  to  the  impartial  adminis- 
tration of  justice,  and  the  great  security  to 
the  rights  and  liberties  ofthe  people,"  shall 
be  taken  away,  by  the  ratification  of  the 
bill  passed  for  that  purpose,  it  will  partici- 
pate the  destruction  of  your  whole  state 
constitution,  and  there  will  be  nothing 
left«n  it,  worthy  the  care  or  support  of 
freemen." 

Admitting  these  opinions  to  have  been 
incorrect  and  unfounded,  this  respondent 
denies  that  there  was  any  law  which  for- 
bid him  to  express  them,  in  a  charge  to  a 
grand  jury ;  and  he  contends  that  there 
can  be  no  offence,  without  the  breach  of 
some  law.  The  very  essence  of  despotism 
consists,  iu  punishing  acts  which,  at  the 
time  when  they  were  done,  were  forbid- 
den by  no  law.  Admitting  the  expression 
of  political  opinions  by  a  judge,  in  his 
charge  to  a  jury,  to  be  improper  and  dan- 
gerous ;  there  are  many  improper  and 
very  dangerous  acts,  which  not  being  for- 
bidden by  law  cannot  be  punished.— 
Hence  the  necessity  of  new  penal  laws  ; 
which  are  from  time  to  time  enacted  for 
the  prevention  of  acts  not  before  forbid- 
den but  found  by  experience  to  be  of  dan- 
gerous tendency.  It  has  been  the  practice 
in  this  country,  ever  since  the  beginning  of 
the  revolution,  which  separated  us  from 
Great  Britain,  for  the  judges  to  express 
from  the  bench,  by  way  of  charge  to  the 
grand  jury,  and  to  enforce  to  the  utmost 
of  their  ability,  such  political  opinions  as 
they  thought  correct  and  useful.  There 
have  been  instances  in  which  the  legisla- 
tive bodies  of  this  country,  have  recom- 
mended this  practice  of  the  judges  ;  and 
it  was  adopted  by  the  judges  of  the  su« 
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preme  court  o?  the  United  Si 
as  the  present  judicial  system  \  tab- 

lished.     If  the   legislature  of  the  United 
"States  considered  this  practice  as  mischi- 
evous, dangerous  or  liable  to  abiis 
might  have   forbidden   it  by  law ;  to  the 
penalties  of  which,  such  judges  as  in: 
afterwards  transgress  it,  would  be  justly 
subjected.  By  not  forbidding  it,  the  legi- 
slature has  given  to  it  an   implied   sanc- 
tion; and  for  that  legislature  to  punish  it 
now  by  way  of  impeachment,  would  be  to 
convert  into  a  crime,  by  an  ex  post  facto 
proceeding,  an  act  which  when  it  was  done 
*c  at  all  times  before, they  had  themselves 
virtually  declared  to  be  innocent'.    S 
couduc*.  *rbuld  b?  utterly  subversive  of  the 
fundamental  principles  on  which  free  go- 
vernment rests  ;  and  would  form  a  prece- 
dent for  the  meet  sanguinary  and  arbitra- 
ry persecutions,    under  the  forms  of  law. 
Nor  can  the  incorrectness  of  the  politi- 
cal opinions  thus  expressed,  have  any  in- 
flueace  in  deciding  on  the  guilt  or  inno- 
cence of  a  judge's  conduct  in  expressing 
them.     For  if  he  should  be  considered  as 
guilty  or  innocent,  according  to  the  sup- 
posed correctness  or  incorrectness  of  "the 
opinion,  thus  expressed  by  him,  it  would 
follow,  that  error  in  political  opinion  how- 
ever   honestly   entertained,  might  be  a 
crime  ;  and  that  a  party  in  power  mij 
under  this  pretext,  destroy  my  judge,  who 
might  happen  in  a  charge  to  a  grand  jury, 
to  say  something  capable  of  being  con- 
strued  by  them,   into  a  political  opinion 
•adverse  to  their  cwn  system. 

There  might  be  some  pretence  for  say- 
ing, that  for  a  judge  to  utter  seditious  sen- 
timents, with  intent  to  excite  sedition, 
would  be  an  impeachable  offence  :  altho-' 
such  a  doctrine  would  be  liable  to  the 
•most  dangerous  abuses  ;  and  is  hostile  to 
the  fundamental  principles  of  our  consti- 
tution, and  to  the  best  established  maxims 
of  our  criminal  jurisprudence.  But  admit- 
ting this  doctrine  to  be  correct,  it  cannot 
be  denied  thatthe  seditious  intention  \ 
be  proved  clearly.,  either  by  the  most  ne- 
cessary implication  from  the  words  them- 
selves, or  by  some  overt  acts  of  a  seditious 
nature  connected  with  them.  In  the  pre- 
sent case  no  such  acts  are  alledged,  but 
the  proof  of  a  seditious  intent  must  rest  on 
the  words  themselves.  By  this  rule  this 
respondent  is  willing  to  be  judged.  Lctthe 
opinions  which  he  delivered  be  examined 
and  if  the  members  of this  honorable  court 
•an  lay  their  hands  on  their  hearts,  in  the 


presence  of  God,  and  say,  that  these  opt- 

s  are  not  otilj  erroneous  but  Sediti 
also;  and  carry  with  t' .    »        ■    .  •":   evi- 
dence of  an  intention  in  this  respondent  to 
excite  sedition,  either  against  the  state  or 
general    government,  ha  is  content  to  be 
found  guilty, 

In  -  this    e  .tion,  lot  it  be 

borne  in  mind,  tl  ,  »posc  a  depending 

incisure  by  endeavoring  to  convince  the 
'c  that  it  is  improper,  and  ought  not 
to  be  adopted  ;  or  to  promote  the  repeal 
ofal?.w  already  past,  by  endeavoring  to 
convince  the  public,  that  it  ought  to  be  re- 
d  and  that  such  men  ought  tobf  elec- 
ted to  the  legislature  as  will  repeal  it,  to 
attempt   in  fine,  the  correction  of  public 
measures,  by  arguments  tending  to  shew 
their  improper  nature  or  destructive  teh- 
y;  ne\  er  has  been  or  can  be  consider- 
ed as  sedition  in  any  country,  where  the 
principles  of  law  and  liberty  are  respec- 
ted ;  but  it  is  the  proper  and  usual  exer- 
cise of  that  right  of  opinion  and  speech,  ■ 
Which   constitutes  the  distinguishing  fea- 
ture of  free  government.    .The  abuse   of 
this  privilege,  by  writing  and   publishing 
as  facts,  malicious  falshoods,  with  intent 
to  defame,  is   punishable  as    libellous,  in 
the   courts    having    jurisdiction  of  such 
offences  ;  where  the  truth  or  falshood  of 
the  facts  plledged,  and  the  malice  or  cor- 
rectness   of  the  intention,  form    the  cri- 
terion of  guilt  and   innocence.     But  the 
character  of  libellous,  much  less  of  sedi- 
is,  has  never  been  applied  to  the  ex- 
pression of  opinions   concerning  the  ten- 
dency of  public   measures,  or    to    argu- 
ments urged  for  the  purpose  of  opposing 
them,  or  of  effecting    their  repeal.     To 
apply  the  doctrine  of  sedition  or,  of  libels 
to  such  cases,  would  instantly  distrc 
liberty  of  speech,  subvert  t. 
of  free   government,  and  convert  the   tri- 
bunals of  justice  into  engines  of  party  • 
gence.     To  condemn  a  public   measi 
therefore,  as  pernicious  in  its  tendency  ; 
to  use  arguments  for  proving  it  to  be  so ; 
and  to  endeavor  by   these  means  to  pre- 
vent its  adoption,  if  still  depending,  or  to 
procure  its  repeal  in  a  regular  and  consti- 
tutional way,  if  it  be  already  adopted,  can 
never  be  considered  as  sedition  or  in  any 
way  illegal. 

'  The  first  opinion  expressed  to  the  grand 
jury  on  the  occasion  in  question,  by  this 
respondent,  was,  that  "the  late  alteration 
of  the  federal  judiciary,  by  the  obolitiou 
of  the  omee  of  the  sixteen  circuit  judges  5 
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and  the  recent  cha»g-e  in  our  state  consti- 
tution, by  establishing  universal  suffrage  ; 
and  the  further  alteration  that  was  then 
contemplated  in  our  state  judiciary,    if 
I ;"    would,   in  the  judgment  of 
s  respondeat,  «  take  away  ail  security 
property  and  personal  liberty."    That 
is,  "  these  three  measures,  if  the  last  of 
tn,  which  is  still  depending,  should  be 
adopted,  will  in  my  opinion,  form  a  system 
whose   pernicious  tendency  must  be    to 
take  away  the  security  for  our  property 
and  our  personal  liberty,"  which  we  have 
hitherto  derived  from  the  salutary  restric- 
tions, laid  by  the  authors  of  our  constitu- 
tion on.the  right  of  suffrage,    and  from 
tne  present  constitution  of  our  courts  of 
justice."  What  is  this  but  an  argument  to 
persuade  the  people  of  Maryland  to  reject 
the    alteration?   in   their  state   judiciary 
whfch  were  then  proposed;    which  this 
respondent  as  a  citizen  of  that  state,  had 
a  right  to  oppose  ;     and  the  adoption   of 
Which  depended  on  a  legislature  then  to 
be  chosen  ?  If  this  be  sedition,  then  will 
it  be  impossible  to  express  an  opinion  op- 
posite to  the  views  of  the  ruling  party  of 
the  moment,  or  to  oppose  any  of  their 
measures  by  argument,  without  becoming 
subject  to  such  punishment  as  they  may 
think  proper  to  inflict. 

The  next  opinion  is,  that  <?  the  in:1,?- 
idence  Of  the  nation?!  judiciary  was  al- 
ty  shaken  to  ks  foi   .         n,   and 
the   virtue  of  the  people  alone  could  re- 
store it."    In  other  words,    «  The  act  of 
congress  for  repealing  the  late   circuit 
court  law,  and  vacating  thereby  the  offi- 
;  of  the  judges,.]  n.to  its  foun- 

dation the   independence   of  the  national 
jumciary,  and  nothing  but  a  change  in  the 
representation ofcongress,  which  there- 
turn  of  the  people  to  correct   sentiments 
can  effect,  will  be  sufficient  to  produce  a 
repeal  of  this  act,  and  thereby  restore  to  its 
ionner  vigor,  the  part  of  the  federal  con- 
stitution, which  has  been  thus  rmpain  : ." 
This  is  the  obvious  meaning  of  the  ex- 
pression :  and  it  amounts  to  nothinu  more 
than  an  argument  in  favor  of  that  change 
which  this  respondent  then  thought  and 
still  thinks  to  be  very  desirable  ;  an  argu- 
ment, the  force  of  which  as  a  patriot  he 
might  feel,    and  which  as  a  free  man  he 
had  a  right  to  advance. 

The  next  opinion  is,  that  « the  inde- 
pendence of  the  judges  of  the  state  of  Ma- 
ryland, would  be  entirely  destroyed  if  the 
bill  for  abolishing  the  two  supreme  cou^s 
should  be  ratuicd  by  the  rj-ext  general  as- 


sembly." This  opinion,  however  incor- 
rect it  may  be,  seems  to  have  been  adopt- 
ed by  the  people  of  Maryland,  to  whom 
this  argument  against  the  bill  in  question 
was  addressed  ;  for  at  tn,.  next  scss:0n  of 
the  legislature  this  bill  which  went  to 
change  entirely  the  constitutional  tenure 
01  judicial  offire  in  the  state,  and  to  ren- 
der the  subsistence  of  the  judges  depend- 
ent on  the  legislature,  and  their  continu- 
ance in  office  on  the  executive,  was  aban- 
doned by  common  concent. 

Ad  the  other  opinionsexpressed  by  this 
respondent,  as  above  mentioned,  bear  the 
same  character  with  those  already  consi- 
dered. They  are  arguments  addressed  to 
the  people  of  Maryland,  for  the  purpose 
of  dissuading  them  from  the  adoption  of  a 
measure  then  depending ;  and  of  inducing 
them,  if  possible,  to  restore  to  its  original 
state,  that  part  of  their  constitution  relat- 
ing to  the  right  of  suffrage,  by  a  repeal 
ol  die  law,  which  had  been  made  fop  its 
alteration. 

Such  were  the  objects  of  this  respon- 
dent in  delivering  those  opinions,  and  he 
contends  that  they  were  fair,  proper  and 
legal  objects,  and  that  he  had  a  right  to 
irsu©  them  in  this  way  :  a  right  sancti- 
ed  by  the  universal  practice  of  this 
country,  and  by  the  acquiescence  of  its 
vai,iouG  ''  ithorities.     Such  he 

contends  is  the  true  and  obvious  meaning 
of  the  opinions  which  he  delivered,    end 
which  he  believes  to  be  correct.  It  is  not 
now  necessary  to  enquire  into  their  cor- 
rectness ;  but,  if  incorrect,  he  denies  that 
they  contain  any  thing  seditious,    or  any 
evidence    of  these   improper   intentions 
h  are  imputed  to  him  by  this  article 
of  impeachment.    He  denies  that  in  de- 
livering them  to  the  grand  jury,  he  corn- 
el any  offence,  infringed  any  law,  or 
did  any  thing  unusual,  or  heretofore  con- 
sidered in  this  country  as  improper  or  un- 
becoming  in  a  judge.     If  this   article  of 
impeachment   ecu  be  s  j  on  these 

grounds,  the  liberty  of  n  national 

..;,    and  tha  tenure  of  the  judicial 
office  under  the  -  le  United 

States,  must  herbal    r  |  on  the  ar- 

bitraty  will  of  the  House  of  Representa- 
tive^ ahd  the  Ted  on  im- 
peachment, .  s  are  done,  which 
it  may  at  ai  2  be  thought  necessary 
totreatas  es  and  misjemeanoru 
^  And  the  said  Samuel  Cha's ;,  ihr  plea  to 
the  said  eighth  article  of  impeachment, 
saith  that  he  is  not  guilty  of  any  high 
crime  and  rrusd^n^ecuior,  as  in.  and  by  the 
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said  eijhth  article  is  aHedged  against  him 
and  this  he  prays  may  be  inquired  of  by 
this  honorable  court,  in  such  manner  us 
law  8c  justice  shall  seem  to  them  to  require. 

This  respondent  has  now  laid  before 
this  Honorable  Court,  as  well  as  the  time 
allowed  him  would  permit,  all  the  circum- 
stances of  this  case.  With  an  humble 
trust  in  Providence  and  a  consciousness 
that  he  hath  discharged  all  his  official  du- 
ties with  justice  and  impartiality,  to  the 
best  of  his  knowledge  and  abilities  :  and 
that  intentionally  he  hath  committed  no 
crime  or  misdemeanor,  or  any  violation  of 
the  constitution  or  laws  of  this  country — 
Confiding-  in  the  impartiality,  independ- 
ence and  integrity  of  his  judges,  and  that 
they  will  patiently  hear  and  conscientiou  '  y 
determine  this  case,  without  being  influ- 
enced by  the  spirit  of  party,  by  popular 
prejudice  or  political  motives,  he  cheer- 
fully submits  himself  to  their  decision. 

If  it  shall  appear  to  this  honorable  court 
from  the  evidence  produced,  that  he  hath 
acted  in  his  judicial  character  with  wilful 
injustice  or  partiality,  he  doth  not  wish  any 
favor,  but  expects  that  the  whole  extent 
of  the  punishment  permitted  iri  the  con- 
stitution will  be  inflicted  upon  him'. 

If  any  part  of  his  official  conduct  shall  ap- 
pear to  this  honorable  court,  stricli  juries, 
to  have  been  illegal  or  to  have  proceeded 
from  ignbrante  or  error  in  judgment ;  or  if 
any  part  of  his  conduct  shall  appear,  al- 
though illegal,  to  have  been  irregular  or 
improper,  but  not  to  have  flowed  from  a 
deprity  of  heart,  or  any  unworthy  mo- 
tives, tie  feels  confident  that  this  court 
will  make  allowance  for  the  imperfections 
and  frailties  incident  to  man.  He  is  sa- 
tisfied that  every  member  of  this  tribunal 
will  observe  the  principles  of  humanity  and 
justice,  wiil  presume  him  innocent  until 
his  guilt  shall  be  established  by  legal  and 
credible  witnesses  ;  and  will  be  governed 
in  his  decision,  by  the  moral  and  christian 
rule,  of  rendering  that  justice  to  this  res- 
ponden  which  he  would  wish   to  receive. 

This  respondent  now  stands  not  merely 
before  an  earthly  tribunal,  but  also  before 
that  awful  Being,  whose  presence  fills  all 
space,  and  whose  allseeing  eye  more  espe- 
cially surveys  the  temples  of  justice  and 
religion.  In  a  little  time,  his  accusers,  his 
judges,  and  himself  must  appear  at  the  Car 
of  Omnipotence,  where  the  secrets  of  all 
hearts  shall  be  disclosed,and  every  human 
being  shall  answer  for  his  deeds  done  in 
the  body,  and  shall  be  compelled  to  give 
evidence  against  bimselfin  thepretence  of 


assembled  universe.  To  his  omniscient 
judge,  at  that  awful  hour,  he  now  appeal^ 
for  the  rectitude  and  purity  of  his  conduct 
as  to  all  the  matters  of  which  he  is  this 
day  accused. 

He  hath  now  only  to  adjure  each,  men-*  ' 
her  of  this  honorable  court,  by  the  living 
GOD,    and  in  his  holy  name,    to  render 
impartial  justice  to  him,  according  to  the 
constitution  and  laws  of  the  United  States. 

He  makes  this  solonvn  demand  of  each 
member,  by  all  his  hopes  of  happiness  in 
the  world  to  come,  which  he  will  hare  vo- 
luntarily renounced  by  the  path  he  hail 
taken  ;  if  he  shhli  wilfully  do  this  respon- 
dent injustice,  or  disregard  the  constitu- 
tion or  laws  of  the  United  States,  which 
he  has  solemnly  s-.vorn  to  make  the  rule 
and  standard  of  his  judgment  &.  derision. 

SAMUEL  CftASE. 
A  ti-ue  copv, 
Jtr  it, 
Sarrt-.td  A.     Vtis,  Ser.  . 

REPLICATION. 

Ey  the  House  of  Representatives  of  the  Unitrd 
States,  to  the  preceding-  answer  and  Pleas'  of 
Samuel  Chase,  one  ofthe  Associate.  Justices 
of  the  Supreme  Court  of  the  United  States, 
to  the  Articles  of  Impeachment  exhibited  n- 
gainst  him  by  the  said  House  of  Represen- 
tatives— and  presented  in  open  Court  by  the 
managers  -n  Thursday,  February 7th,  ISC?. 
THE  House  of  Representatives  oi  the  United 
States  have  considered  the  Answer  of  Samuel 
Chase,  one  of  the  Associate  Justices  of  the  Su- 
preme court  of  the  United  Statesj   to  the  Arti* 
clfesdf  Impeachment  against  him>by  them  ex- 
hibited, in  the  name  of  themselves  and  of  all  the 
people  of  the  United  States,  and  observe, 

"That  the  said  Samuel  Chase  hath  endfca- 
vourcd  to  cover  the  ijg-h  crimes  and  ir.i  .■'■■■■ 
mors  laid  to  his  charg-e,  by  evasive  insinua- 
tions and  misrepresentation  b?  facts  ;  thai  ■• 
said  answer  does  rive  a  gloss  and  coloring  ut- 
terly false  and  untrue;  to  the  various  criminal 
rpriU'.-vs  contained  in  the  said  articles  ;  that  the 
said  Samuel  Chase  did,  in  fact,  cpmmil  the  nu- 
merous acts  of  oppression,  persecution,  and  in- 
justice of  which  lie  stands  accused;  and  die 
House  of  Representatives',  in  fuB  confidence  of 
the  truth  and  justice  of  their  accusation,  and  of 
necessity  of  bringing  the  said  Samuel 
Cha^e  to  a  speedy  and  exemplary  punishment, 
and  not  doubting'  that  the  St  mate  will  use  all 
becoming  diligence  to  do  justice  to  the  pro- 
ceedings of  the  House  of  Representatives  and 
to  vindicate  the  honor  of  the  nation,  do  aver 
their  charge  against  the  said  Samuel  Chase  u> 
be  true,  and  that  the  said  Samuel  Chase  is 
guilty  in  such  manner  as  he  stands  impeached  : 
and  that  the  House  of  Representatives  will  be 
ready  to  prove  their  charges  against  him,  i 1 
surh  convenient  time  and  place  as  shall  be  ap- 
pointed for  that  purpose. 

Signed  by  order,  and  in  behalf  of  the  house. 
NATH.  MACON,  Speaker. 
Attest 

J..HNBECKLEY,  Clerk. 
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ti.  s.) 

I  David  Caldwell,  clerk  of  the  cir- 
cuit court  of  the  United  States,  in  and  for 
the  diftrict  of  Pennfylvania,  in  the  third 
circuit,  do  hereby  certify,  that  having 
caiefully  examined  the  minutes  of  the  faid 
court,  and  other  documents  in  rriy  office^ 
I  do  find — 

I  ft.  Tliat  the  faid  court,  corilpofed  of 
judges  .Samuel  Chafe  and  Richard  Peters, 
fax  at  Philadelphia  from  the  eleventh  day 
of  April,  to  the  fecond  day  of  May,  A. 
D.    1 800. 

2d.  That  there  were  one  hundred  and 
feven  civil  caufes  depending,  and  for  trial, 
•oinprehending  jury  caufes,  chancery  cafes 
and  nppeals ;  trial  there  were  twelve  jury 
caufes  tried,  three  arguments  in  chancery 
cafes,  and  one  i>n  an  appeal  heard,  that  the 
grand  jury  was  impannelled  on  the  twelfth 
of  April,  confifcing  of  the  following  per- 
form, to  wit : 

i.  Jofeph  Cowperthwaif,  forerr.an, 

2.  Ifrael  Whelen, 

3.  William  Turnbu!!, 

4.  Andrew    Tybosr, 

5.  i'titt  Brownj 


6.  John    Lardner^ 

7.  Daniel  ^mith, 

8.  James  Craig,  , 

9.  Philip  Wager, 
10.  Robert    Smith, 
it.  James    Crawford, 

12.  Jofeph  Ball, 

1 3.  James  Read  ^ 

14.  William  Montgomery^ 
1  5.  Jonathan  Jones, 

16.  Peter  Wilcoff, 

17.  William  Warner. 

18.  Benjamin   Bartholomew, 

19.  David  Denny, 

20.  William   Hall,  and 

2 1 .  Cafper  Morris  ; 

And  they  were   difchirjed   on  tits  t£%s 
cond  of  May. 

3d.  That  there  were  nine  indictments 
found  for  treafon  at  that  term — one  indicia 
ment  againit  three  perfons  for  other  capital 
crimes,  and  twelve  indictments  againtt 
forty  five  perfons  for  mifdemeanors,  con- 
fpifacy,  obfcruclions  of  procefs,  refcue, 
and  unlawful  combinations. 

4th.  That  the  witneffes  were  ndt  bounrl 
over  or  fubpcen;;ed  againft  Fries  in  parti- 
cular, but  againfc  the  perfons  to  be  pro- 
fecuted  generally,  that  there  were  eighty 
three  witneffes  in  the  whole  :  That  in  tie. 
cafe  of  Fries  rhere  were  nine  qualified  to 
give  evidence  before  the  grand  jury,  arA 
nineteen  to  give  evidence  before  the  peiic 
jury)  that  iii£  ir-Jicti^at  e&  whig**  &&•? : 
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fan!  John  Fries  hid  been  tried  and  found 
guilty  at  April  t-rm,  1799,  was  rjuafhed 
by  the  order  of  William  Rawle,  the  at- 
torney of  the  United  States,  for  the  dif. 
trirt  of  Pennfylvania;  and  that  another 
indictment  was  round  againft  the  faid  John 
Fries,   in    the  fallowing    words,   to  wit  : 

In  the  circuit  court  of  the  United  States  of 
America,  in  and  for  the  rennfyl'vania 
difiritl  of  the  middle  circuit. 

The  ^rand  inqueft  of  the  Unired  States 
of  America,  in  and  f .  r  the  Pennfyjvania 
diftrirt,  upon  the:r  refpective  oaths  and 
affirmations,  do  prefent,  that  John  Fries, 
late  of  the  county  of  Bucks,  in  the  ftate 
and  diftrirt  of  Pennfylvania,  yeoman, 
owing  allegiance  to  the  United  States  of 
America,  \.  1  kedly  deviiing,  and  intend- 
ing the  peace  and  tranquility  of  the  fiid 
United  States  to  djfturp,  and  to  prevent 
the  execution  of  the  iav.s  thereof  within 
the  fame,  to  wit,  a  law  of  the  laid  L  .  i. 
ted  States,  intituled  "  An  art  to  pro>. 
for  the  valuation  of  lands  and  dwelling 
houfes,  and  the  enumeration  of  flaves, 
within  the  United  States,"  and  alfo  a  la* 
of  the  faid  United  States,  intituled  "  An 
art  to  lay  and  collect  a  direct  tax  within 
the  United  btates  ;"  on  the  feventh  cay 
of  March,  in  the  year  of  cur  Lor  t  one 
thoufand  (even  hundred  and  ninety-nine, 
in  the  county  of  Northampton,  in  the 
ftate  anddittnrt  aforefaid,  and  within  the 
jurisdiction  of  this  court,  wickedly  and 
traioroufly  did  intend  to  levy  war  agai  rift 
the  faid  United  States,  within  the  i~a:;:e, 
and  to  fulfil  and  bring  to  effort  the  faid 
traitcrous  inttntion  of  him  the  faid  John 
Fries,  he  the  faid  John  Fries  afterwards, 
that  is  to  fay,  on  tiie  faid  feventh  day  of 
March,  in  the  faid  year  of  our  Lord  one 
thoufand  feven  hundred  and  ninety-nine, 
in  the  faid  ftate,  diftrirt  and  county  afore- 
faid, and  within  the  jurisdiction  of  this 
-court,  with  a  great  multitude  of  perfons, 
whole  names  aie  to  the  faid  grand  inqueit 
unknown,  to  a  great  number,  to  wit,  to 
the  number  of  one  hundred  perfons,  and 
upwards,  armed  and  arrayed  in  a  warlike 
in  inner,  that  is  to  fay,  with  guns,  fword?, 
and  other  warlike  weapons,  as  well  offen- 
sive and  defeniive,  being  then  and  there 
unlawiullv  and  trairorouiiv  affembied,  did 
traiteroufly  aifemble  ami  combine  againft 
ii-c  iuio  U  aitdouces,  <»nd  Uien  and  there 


with  fare?  ar.d  srr^»,  wickedly  arid  frxu 
tofouuy,  and  with  tlie  wicked  and  rr.-.i- 
torous  intention  to  oppofe  and  prevent,  by 
means  of  intimidation  and  vio  ence  the 
execution  of  the  (aid  laws  ot  the  fj>l 
United  States,  within  the  fame,  did  array 
and  difpofe  themlelves  in  a  warlike  and 
hottile  manner  againft  the  faid  United 
States,  and  then  and  there,  with  force 
and  arms,  in  purfuance  of  fui  h  their  trai- 
torous intention,  he  the  faid  |ohn  Fries 
with  the  faid  perfons  fo  as  aforefaid,  trai. 
toroully  aiTeujhled,  armed  and  arrayed  in 
manner  aforefaid,  wickedly  a'<d  traitor- 
oufly  did  levy  w<-r  againft  the  faid  Uni'ed 
States. 

And  further  fo  fulfil  and  bring  to  effeft 
the  faid  traitorous  intention  of  him  the 
faid  John  Fries,  and  in  pur- nance  and  in 
execution  of  the  faid  wicked  and  ti-itor- 
ous  combination  to  oppofe,  refill  and  pre- 
vent, the  faid  laws  of  the  faid  United 
States  from  being  carried  into  execution, 
in  the  ltate  and  diitri  c  aforefaid,  he  the 
faid  John  Fries  afterwards  to  wit,  on  the 
faid  feventh  day  of  March,  in  the  faid 
year  of  our  Lord  one  tacufand  feven  hun- 
dred and  ninety. nine,  in  the  ltate,  dif- 
tric't,  and  county  aforefaid,  and  within 
the  jurisdiction  of  this  court,  with  the 
iaid  perfons,  whofe  nan.es  to  the  grand 
inqueft  aforefaid  are  unknown,  did  wick- 
edly arid  traitoroufly  aifemble  againft  the 
faid  United  States,  with  the  avowed  in- 
tention by  for-  e  of  arms  and  intimidation, 
.to  prevent  the  execution  of  the  faid  i-wg 
of  the.  faid  United  States,  within  the 
lame  ;  and  in  purfuance  and  execution  of 
fucti  their  wicked  and  traitorous  combi- 
nation and  intention,  he  the  faid  John 
Fries,  then  and  there,  with  force  and 
arms,  with  the  faid  perions  to  a  great 
number,  to  wit.  the  number  of  one  hun- 
dred peifons  and  upwards,  armed  and  ar- 
rayed in  a  warlike  manner,  that  is  tof?y, 
with  guns,  f words,  and  other  warlike 
weapons,  as  weli  offenfive  as  defenfive, 
being  then  and  there  un  awfully  and  trai- 
toroufly affembied,  did  wickedly  and  trai- 
toroufly refill:  and  oppofe  the  maifhal  of 
the  iaid  United  States,  in  and  for  the  faid 
Pennfylvai)ia  diftrift,  in  the  execution  of 
the  duty  of  ii  is  office  of  m  tribal  aforefaid, 
and  then  and  there  with  force  and  arms, 
vviih  the  faid  great  multitude  of  perfors, 
*y  as  aforefaid  unlawfully  and  traitorouhy 
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afjfeip h< led ,'slnd  armed  and  arrayed  in  man.  with  a  great  multitude  of  perf-\i.i,  to  wj.fr, 
iier  aforefaid,  he  the  faid  John  Fries  wi<  k-  the  number  of  one  hundred  perfons  and  up- 
e  ]y  and  traitoroufly  did  oppo'e  >nd  refjft,  wards,  armed  and  arrayed  in  a  warlike 
and  prevent,  the  faid  marihai  of  the  faid  manner,  that  is  tbfay,  with  guiis,  f  words  J 
Lkited'State  ,  from  executing  the  lawful  and  other  warlike  weapons^  as  well  oiFen- 
procefs  to  him  directed  and  delivered  a.j  five  as  defenfiye,  Being  then.and  there  un- 
gainft  fundry  perfons,  inhabitants  of  the  lawfully,  and  tr  iitaroufly  affembled,  h.» 
vovmty  aforefaid  and  diftrift  aforefaid,  and  the  faid  John  Fries  did  traitoroufly,  >vith 
charged  upon  oath  before  the  judge  ot  the  force  and  arms,  and  againit  the  will  of  the 
diftrift  court  qi  the  faid  United  States}  faid  marOial  of  the1  faid  United  States,*1- in 
for  the  faid  diftrift,  with,  having  entered  and  for  the  diftrift  aforesaid,  tibehte  aV>d 
into  a  coofpiracy  to  prevent  the  execu-  take  our  of  his  cult  sdy  fundry  pe.rfon's  by 
tion  of  the  fiid  law  ot  the  Uni  ed  mates  flim  before  tint  time  arretted,  and  iti  bis 
intituied  (i  An  act  to  Lay  ndco  eft  a  di-  lawful  cuftody  then  and  there  being,  by 
recttax.  within  the  '.Jutted  States,"  which  virtue  of  lawful  procefs  ngamft  them  iffied 
procefs  duly  ifi'ued  by  the  faid  judge  of  by  the  faid  judge  bi  the  diftrift  jcourt  of 
the  faid  district  court  oi  the  ditirift  afore-  the  faid  United  Si'atVsj  for  tne'fald  Penn, 
iaid,  the  faid  manual  ot  the  faid  Uuited  fylyania  diftrift,  on  a  charge  nnon  oath 
States,  then  and  there  had  in  his  pbffefr  or  a  ebnfpifacy  to  prevent  fie  execution 
fipn,  and  was  then  and  there  pro;erciing  ot  rhe  faid  law  of  the  faid  United  States, 
to  execute  as  by  law  he  was  bound  to  do  ;  intituled,  "  An  a~i  to  lay  and  collect  a  di- 
and  fo  the  raid  grand  inqueft,  upon  their  reft  tax  within  the  United  States  ;"  and 
refpeftiv.e  oaths  and  affirmations  aforefaid,  io  the  grand  inqueft  afrirefaid",  upon  their 
do  fay,  that  the  faid  John  Fries  in  manner  refpefti  v,e  oaihs  and  aia^natims  aforefaid, 
fit  refaid  as  much  as  in  him  lay,  wicked-  do  fay,  that  the  f  id  f  >hn  Fries,  as  nyaeh 
ly  and  traitoroufly  did  prevent,  by  means  a;  in  him  lay,  did  then  and  there  in  pur- 
ot  force  and  intimidation,  the  execution  fuance  and  in  execution  of  the  faid  wicked 
of  the  faid  laws  of  the  faid  United  States,  and  traitorous  combination  and  intention, 
iu  the  faid  itate  and  diunu  of  Pennfyl-  wickedly  and  traitoroufly,  by  means  of 
Yania.  fo.-.-e  and  intimidation,  prevent  he  execu- 
tion of  the  f;jid  law  of  the  faid  United 
And  further  to  fulfil  and  bring  to  effect  States,  intituled,  '•  An  aft  to  pf<  vide  for 
the  faid  traitorous  intention  ot  him  'he  the  valuation  of  lands  and  dwelling  hour- 
faid  {elm  Fries,  and  in  purfuance  and  in  frs,  and  the  enumeration  ot  Hives,  within 
Execution  of  the  faid  wicked  a  -d  traito-  the  United  States,,'  and  the  faid  law  or  rhe 
rotis  combination  tooppofe,  refift  and  pre-  fdd  United  State's,  intituled,  "  An  act  to 
vent  the  execution  or  the  faid  laws  of  the  lay  and  collect  a  direct  tax  within  the  U- 
faid  United-States,  in  tne  ft  ate :  and  diftrift  rued  $.a^-s,J'  in  ihs  fhre  and  diftrift  a- 
aforefaid,  he  the  faid  John  Fries  after-  lorefaid,  contrary  to  tne  duty  of  his  Mid 
wards,  to  wit,  on  tne  faid  feventn  day  of  allegiance,  againit  the  con'ftitation,  pea  e 
March,  io  r;,J  f"d  year  of  our  L^r  !  one  and  digni  y  of  the  faid  United  States,  and 
thoufaod  feven  hundred  and  ninety-nine,  alfo  againit  the  form  oi  me  act  of.  the  Con- 
in  the  itate,  diftrift  and  county  aforefaid,  grefs  of  the' faid  United  States,  iri  fuch 
and  within  tht  jurifdittion  oi  this  court,  cafe  niade  and  provided; 
with  the  faid  periorii  whofe  names  to  the 
grand  inqueft  aforefaid  are  unkndw   ,  did  WILLIAM  RAWLE, 

wickedly  and  traitoroufly  afl  enable  againft  ,               -  ,     T1-.i  o,  '.,  k'  ,%.. 

,  .  /  tt   •      i  o                         •  attorney  of  the  United  States  fat  Iff* 

the  faid  United  States  witn  tne  avowed  <  J      ,             ri  a 

,                     <•  r              J  •  '  -  tenuis  want*  Lfi/tricf, 
intention,   by  means  ot  rorce  and  intimi- 
dation,  to  prevent    tne  execution    or  the 

faid  laws  of  the  faid  United  Stare?,  in  the  ctb.  That  the  indiftraent  agamfV  Fries 

ftate    and  diftrift  aforefaid,   and  iri  pucfu-  was  found  on  th     fixteenfli  oi  Aon!,   aod 

ance  and  in  execution  of  fuch  their  wicked  he    was  arraigned   on   the    fmie  oav,    an! 

and  traitorous  combination  and  intention,  pleaded  not  guilty,   »"d  at  faJM  re«i'»*ft  t*e 

then  and  there  in  the  ftate,  diftrift  and  court  appointed  WilUan    ;  -wis  am)  Afar** 

county  aforefaid,   and  within  the  juhfdic-  ander  James  Dallas  to  be  his  counicl.    tha?; 

Jiop  of  this  ceurtj  with  force  and  armsj  his  taal  eiihiiuencsd  on  tne  twent) •-souu.m, 
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An3  ppnti»tcd  to  the  twenty.fixtn  of  that 
month,  that  the  names  of  the  perfons  com- 
jjofing  the  petit  jury  are, 

X.  Samuel  Whee'.en,  foreman, 

3.  John  Taggart, 

3.  rlenry  Popper, 

4.  John  Baliiot, 

5>  Ifaac  de  Haven* 

6.  Charles  Dernier, 

7.  John  Edge, 

5.  Henry  Dubois, 

9.  Cornelius  Comegy 

10.  Ephraim  Clark, 

11.  Thomas  B-iley,   ami 
j  z.  Laurence  CauHman. 

P"lt»ess   ipy    hand  and  the  jcal  of  the  faid 

court,   at  Philadelphia,   this  twenty  I  fit  ft 

Jay   of  January,   A.    D.    1805,   and  in 

lhe  twenty  .ninth  year  of  the  Independence 

.jgf  the  faid  United  States. 

D.  CALDWELL, 
Clerk  of  the  Circuit  Court. 


No,  II. 

The  prifoner,  John  Fries,  (lands  inclin- 
ed for  levying  war  againft  the    United. 

§tates. 

This  confiituhoiial definition  odreafou  is 
a  queftion  of  law.  Every  pjropofition  in 
any  ftatute  (whether  more  or  lefs  diftinft 
— whether  eafy  or  difficult  to  compre- 
hend) is  always  a  queftion  of  law. — 
"What  is  the  true  meaning  and  true  im- 
port of  the  ftatute,  and  whether  the  cafe 
ita.ed  com  8  wuhin  'he  ftatute,  is  a  quef- 
tion of  law  arri  not  of  fact.  The  quef- 
tion in  an  indictment  for  levying  war  a- 
gainft  (or  adhering  to  the  enemies  of)  the 
United  State*,  is  "  whether  xhcfacls  Ha- 
ted do  no:  amount  to  levying  war." 

It  is  the  duty  of  the  court  in  this,  and 
iSn  all  criminal  cafes,  to  ftate  to  the  jury, 
?heir  opinion  of  the  law  ariling  on  the 
iacts  ;  but  the  jury  are  to  decide  on  the 
prefenr,  and  in  ail  criminal  caf<-s,  both  the 
lew  and  thefacls  on  their  confiUeration  of 
the  whole  cafe. 


paft,  and  joR  novr  on  his  trial,  and  thejf- 
attended  to  the  overt  <*c7s  ftated  in  the  in- 
dictment. 

It  is  the  opinion  of  the  court  that  any 
infurrectionor  rifing  of  any  body  of  people, 
within  the  Unived  States,  to  attain  or  ef- 
fect, by  force  or  violence  any  objeft  of  a 
great  public  nature,  or  of  public  and  ge- 
i.eral  (or  national)  concern,  is  a  levying 
war  againft  the  United  States,  within  ih£ 
contemplation  and  conftruttion  of  the  con. 
ftltutlon  of  the  United  States. 

On  this  general  prfit'iott,  the  court  ar^ 
of  opinion,  that  any  fuch  infgrrediion  oc 
fifing  to  refill  or  to  prevent  by  force  orvl. 
cli.ee,  the  execution  of  any  ftatute  of  the 
United  States,  for  levying  or  collecting 
taxes,  duties,  impofts  or  excifes  ;  or  ;or 
any  ether  purpoje  (under  any  pretence,  36 
that  the  ftatute  was  unequal,  burthenfome, 
oppreifive,  or  unconftitutional)  is  a  levy, 
ingwar  againft  the  United  States,  within, 
the  conftltutlon. 

The  reafon  for  this  opinion  ^s,  that  a* 
infurreclion  to  refift  or  prevent  by  force  thq 
execution  of  any  ftatute,  has  a  direcl  ten- 
dency todiflolve  all  the  bonds  of  fociety, 
tod"sftroy  all  order,  and  all  laws,  and  alfq 
all  fscurity  for  the  lives,  liberties,  and, 
property  of  rhe  citizens  of  the  United 
States. 

The  court  are  of  opinion  that  military 
weapons  (as  guns  and  fwords,  mentioned 
in  the  indiclment)  are  not  neceffcry  to 
make  fuch  infurreclion  or  rifing  amount  to 
levying  war,  becaufe  numbers  may  fupply 
the  want  of  military  weapons  ;  and  other 
instruments  may  effect  the  intended  mif- 
chief.  The  legal  guilt  of  levying  war  may 
be  incurred  without  the  ufe  of  military 
weapons  or  military  array. 

The  court  are  of  opinion  that  the  afTem- 
bling  bodies  of  men,  armed  and  arrayed  in 
a  warlike  manner,  for  purpofes  only  of  a 
private  nature  is  not  treafon,  although  the 
judges  and  peace  officers  fhould  be  infult- 
ed  or  refilled  ;  or  even  great  outrage  com. 
mitted  to  the  perfons  and  property  of  our 
citizens. 


The  court  heard  the  indictment  read  on         The  true  criterion  to  determine  whether 
J-fes  arraignment  of  the  prifoner,  fome  days     $tls  Wfgittfi  are  a  trcafv:  qx  a  lis.  ofeng 
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§9;  n  riot)  is  the  f^fto  fiff/sra  the  people  did 
rffTernble.  When  the  inrerv.ion  is  univer. 
fal  or  general,  as  to  effect  (ome  object  of  a 
general  public  nature,  it  will  be  treafon, 
and  cannot  be  conttdered,  conftruedj  or 
reduced  to  a  riot.  The  eommifiion  of  any 
number  of  felanies,  rids  or  other  mifde- 
meanors,  cannot  ab«r  their  nature,  fo  as  to 
jr.  ke  them  amount  to  treafon;  and  on  the 
other  hand,  if  the  intention  and  acls  com. 
Lined  amount  to  treafon  t  they  cannot  be 
funk  down  fo  a  felony  or  riot.  The  inten- 
tion with  which  any  afts  (as  fe'onie*,  the 
deft  ration  of  houfe?,  or  the  like)  are  done, 
will  (hew  to  what  clafs  of  crimes  the  cafe 
belongs. 

The  court  are  of  opinion  that  if  a  body 
©f  people  confpire  and  medita  e  an  infur- 
icction,  to  refiji  or  oppofe  the  execution  of 
tiny  Jlatute  of  the  United  States  by  force, 
that  they  are  only  guilty  of  a  h'igb  mifde. 
nennor  ;  but  if  they  proceed  to  carry  fuch 
intention  into  execution  by  forrce,  that  they 
are  guilty  of  the  treafon  of  levying  vjar, 
and  the  quantum  of  the  force  employed, 
neither  leifeos  nor  ir.rreafes  the  crime — 
whether  by  one  hundred  or  one  thoufand 
perfons  is  wholly  immaterial. 

The  court  are  of  opinion,  that  a  combi- 
nation or  confpiracy  to  levy  war  againft. 
the  United  States  is  not  treafon,  unlefs 
combined  with  an  attempt  to  carry  fuch 
combination  or  confpiracy  into  execution  ; 
Come  aclual  fore?  or  violence  mult  be  ufed 
jn  purfuancc  of  fuch  defegn  to  levy  vuar, 
hu'  that  it  is  altogether  immaterial  whe- 
rher  the  force  ufed  is  fufficient  to  effect  u- 
ate  the  object  ;  any  force,  connecled  mith 
the  intention,  will,  tonfiitute  the  crime  of  le~ 
raying  <war. 

No,   III. 

Gentlemen  of  the  fury  f 
John  Fries,   the   prifoner   at  the    bar, 
iiands  indicted  for  the  crime  of  treafon,  of 
levying  war  againft   the  United   States, 
contrary  to  the  confutation. 

By  the  conftitntion  of  the  United  States, 
art.  3,  fee.  3,  it  is  declared,  "  That  trea- 
fon againft  the  United  States  fhall  confift 
only  in  levying  war  againft  them,  or  in 
adhering  to  their  enemies,  gving  them  aid 
and  comfort," 


By  the  fame  ferflion  it  is  further  decla- 
red, **  That  no  perfon  (hall  be  conviclcd 
ot  treafon,  unlefs  on  the  teftimony  a  wo 
•fitneffes  ro  the  fame  overt  ail,  or  on  con- 
feilion  in  open  court  ;"  and  that  "  theCon- 
grefs  fhall  have  power  to  declare  he  pa - 
nilhment  or  treafon." 

Too  much  praife  cannot  be  given  to  this 
covjhtuttonal  definition  of  treaton,  and  th« 
requiring  fuch  tuli  proof  for  conviction  ; 
and  declaring  that  no  attainder  or"  treafon 
fhail  work  corruption  of  blood  or  forfei  ure, 
except  during  the  life  of  the  perfon  au 
tainted. 

This  tonpf  its  f  intra/  definition  of  're.^fon 
!<•-  a  question  of  law.  Every  prorofuion 
in  any  ftatute  (whether  more  or  iefs  dif- 
tintfr — wliethei  eafy  or  difficult  to  compre- 
hend) is  always  a  queftion  of  law.  What 
is  the  true  meaning  or  true  import  of  any 
ftatute,  and  whether  the  cafe  Stated  comes 
within  it,  is  a  queftioo  of  lazv  and  not  of 
fact.  The  queftion  in  an  indictment  for 
levying  ivar  aga'.n$:  (or  adhering  to  the 
enemies  ot)  the  United  States,  is  '*  whe- 
ther the  facls  dated  do  or  do  not  amount 
to  levying  war,"  within  the  ronternrla- 
tion  and  conftruction  of  ti^.e  confutation  8 

It  is  the  duty  of  the  court  in  this  cafe* 
and  in  all  criminal  cafes,  to  irate  t<$  t.ne 
jury,  their  opinion  of  the  law  ariffng  on 
the  facls  •  but  the  jury  are  to  decide  on 
the  prefent  and  in  ail  crimitr/ti  cafes,  h;th. 
the  laiv  and  the  facls,  on  their  confiJeraii- 
on  of  the  whoie  cafe. 

It  is  the  opinion  of  the  court  tha*  an? 
infurreftion  or  riling  ot  soy  boo'v  of 
peopl-,  within  the  United  S'ates  to  at. 
tain  or  effect,  by  force  or  violence  any  ob- 
ject of  a  great  public  nature  or  of  public 
and  general  (or  national  J  concern,  is  a  le- 
vying of  war  againft  the  United  States, 
within  the  contemplation  and  conftrudtion 
of  the  confutation. 

On  this  genera!  position  the  court  are 
of  opinion,  that  any  fuch  insurrection,  or 
rifing  to  refift,  or  ro  prevent  by  force  or 
violence,  the  execution  of  any  Itatute  of 
the  United  States,  for  levying  or  collect- 
ing taxes,  duties,  impofts  or  excifes  ;  or 
for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  or  for.any  other  object 
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of  a  ge.-.eral  nature  cr  national  concern, 
under  any  pretence,  as  that  the  ttatute 
was  unjuit,  burthenfome,  oppreilive  or  un- 
conititutiona!,  is  a  levying  war  againit 
the  United  States,  w;thin  ;he  contemp  a- 
lion   and  conitriUtion  of  the    conftitution. 

The  reafon  for  this  opinion  is,  that  an 
jnfurrtction  to  rend  or  prevent  by  fjrce  the 
execution  ot  any  fiatute  of  the  Unit  U 
States,  has  a  direct  tendency  to  diffolve  al] 
the  bonds  of  fociety  ;  to  dettroy  ail  order 
and  all  laws  ;  and  alio  all  fccurity  for  \,>.:, 
lives,  liberties  and  property  ot  l;»c  citizens 
ui  the  United  States. 

The  court  are  of  opinion  that  milivary 
weapons  (as  gun;  and  1-vords  mentior..  d 
in  the  indictment)  are  noc  necjeuary  to 
make  fuch  infnrrection  or  riji.ig  amount  to 
levying  nuar  ;  becaufe  numbers  may  fup- 
ji'y  the  wai.t  of  military  weapons  ;  and  o- 
ther  inftruments  may  effect  the  intended 
mifchie/.  The  legal  guilt  of  levying  nuar 
may  be  incurred  wi  hour  tne  ufe  oi  mili- 
tary weapons,  or  military  an  ay. 

The  court  are  of  opinion  that  the  siTem- 
Lling  bodies  of  men,  r.ned  and  arrayed  in 
a  warlike  manner  for  purpofes  only  of  a 
private  nature,  is  not  treafon  ;  altao  igh 
i he  judges  or  other  peace  officers  fhould 
te  infulted  or  refilled,  01  even  great  out- 
rages committed  to  tne  perfons  or  property 
cif  our  citizL.ii. 

The  troe  criterion  to  determine  whether 
acts  committed  ore  treafon,  or  a  lets  offence, 
as  a  riot)  is  the  quo  ammo  or  the  intention 
with  which  the  peopie  did  affemble.— 
"When  the  intention  is  unive  Jul  or  general, 
as  to  i  fFeCt  fome  obj  :ct  of  a  general  public 
nature,  it  will  be  trea/on,  and  cannot  be 
confidered,  construed,  ot  reduced  to  a  riot. 
The  commiffioo.  of  any  number  of felonies, 
riots,  or  other  mifdemeanors,  cannot  alter 
their  nature  io  as  to  make  them  amount  to 
treafou — and  on  the  otner  hand  if  tie  in- 
ttntion  and  ails  combined  a./t'juut  to  treafon, 
they  cannot  be  funk  down  to  a  felony  or 
not.  The  intention  with  which  any  ads 
(as  felonies,  the  defrrudion  of  property 
cr  the  like)  are  done,  will  fhew  to  what 
I'.aj's  of  crimes  the  cafe  belongs. 

The  court  are  of  opinion  that  if  a  body 
•f  people  confpire  and  meditate  an  infur- 


redtion  to  re/ft  or  oppofe  the  execution  of  any 
iialuie  of  the  United  States  by  free,  that 
they  are  only  gitdiy  of  a  high  mi/ 'demeanor, 
but  if  they  pr. >ceed  to  carry  fuch  intention 
into  execution  by  force — that  they  are  gunty 
of  the  treafon  oj'  levying  war — and  tine 
quantum  ot  the  force  empi  yea  neither 
lefiens,  nor  increases  the  crime,  whether 
by  one  hundred,  or  one  thouiand  peiious, 
is  wholiy  immaterial; 

The  court  are  of  opinion  that  a  comb}* 
nation  or  co//fj>:racy  to  levy  <war  againlt  the 
United  Stai'es,  is  not  treajon,  uiixis  Co  «>- 
hined  with  an  attafcnpt  to  ca.rr)  fuch  com* 
binaiion  or  confpiracy  into  execution  ; — f- 
fome  actual  force  or  violence  m  v  bt  nod 
in  purfuance  of  fudh  d~efig*i  to  Iqvy  ivar — 
bui.  that  is  altogether  immaterial  whether 
the  force  u fed  is  lunkieni  to  effectuate  the 
object  ;  any  fotce,  connected  with  the  in, 
tent  ion,  wjti  conilitute  the  crime  of  levy- 
ing war. 

This  opinion  of  the  court  is  founded  on 
the  fame  principles,  ai'd  is,  in  {ubiUuce, 
the  fame  as  the  o.  inion  or  the  circuit 
court,  for  tins  r;;uict,  in  the  trials  (in 
April  i  -if,)  oi  Vigol  and  Mitchell,  who 
Wf-re  both  found  guilty  by  the  jury,  and 
afterwards  paidoijed  by  the  late  President. 

At  the  circuit  court  for  the  difiricl  (A- 
pril  term,  1799)  on  the  trial  of  the  pri- 
soner at  the  bar,  j'.dge  Iredell,  delivered 
the  fame  opinion  i  and  Fries  was  convicted 
by  the  jury. 

To  fupport  the  prefent  iudictment  a. 
gainft  the  prifoner  at  the  bar,  t  wo  fadU 
mult  be  proved  to  your  fatisfarftion. — 
Frit,  That  fome  time  before  the  finding 
of  the  indictment,  there  was  an  infurrec- 
tion  (or  rihng)  of  a  body  of  people  in  the 
county  of  Northampton,  in  this  ftate, 
with  intent  to  oppofe  and  pre/ent,  by 
means  ot  intimidation  and  violence,  the 
executiou  of  a  law  of  tne  United  States, 
entitled  "  an  act  to  provide  for  the  valu- 
ation of  lands  and  dwelling  houfes — the 
enumeration  of  flaves  within  the  United 
States,-"  orot  another  law  of  the  United 
States,  entitled  "  an  a'5t  to  lay  and  collect 
a  direct  tax  within  the  United  States," 
and  that  fome  acls  of  violence  were  com- 
mitted by  fome  of  the  people  fo  afieinbled, 
with  intent  to  oppofe  and   pre/ent,  by 
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means  cf  intimidation  and  violence,  the 
execution  of  both,  or  of  one  of  the  faid 
laws  of  Ccnwrefs. 

In  the  corrfideratibn  of  this  faft,  you 
are  to  confider  and  determine  with  what 
inent  the  people  afletnbled  at  Bethlehem, 
•whether  to  effect  by  force  a  public  or  a 
pr  vate  rr.eafure. 

The  mtenf:  with  which  the  people  *r- 
femhled  at  Bethlehem  in  Northampton,  is 
a  neceffary  ing;edient  to  the  raftof  afiem- 
bling,  and  to  be  proved  like  anv  other 
fact,  by  the  declarations  of  thofe  who  af- 
fembled,  or  by  afts  done  by  them,  when 
the  quetrion  is  "  what  is  a  man's  intent  ?" 
It  may  be  proved  by  a  r'-mber  of  conced- 
ed circumftances,  or  by  a  fingle  fact. 

If  from,  a  careful  examination  of  the  e- 
vidence,  you  fhail  be  convinced  that  the 
real  object  and  intent  of  the  people  alTeni- 
bied  at  Bethlehem,  was  of  a  public  na- 
iure)  which  it  certainly  was,  if  they  af- 
fembled  with  in*ent  to  prevent  the  execu- 
tion of  both  of  the  above  mentioned  laws 
of  Congrefs,  or  either  of  them)  it  muft 
then  be  proved  to  your  fatisfaftion  that 
the  prifoner  at  the  bar  incited,  encoura- 
ged, promoted  or  affifted  in  the  infurrec- 
tion  or  riling  of  the  people  at  Bethlehem, 
and  the  terror  they  carried  with  them, 
wi;h  i  tent  to  oppofe  and  prevent,  by 
means  of  intimidation  and  violence,  the 
execution  of  both  the  above  mentioned 
laws  of  Congrefs,  or  either  of  them  ;  and 
that  fame  force  was  ufed  bv  fame  of  the 
people  aff&nibled  at  Bethlehem. 

In  the  confider-tion  of  this  fact,  the 
court  th  nk  proper  to  Hfilft  your  enquiry  by 
giving  you  their  opinion. 

In  treafon  all  the  farticipes  criminis  are 
principals  ;  there  are  no  acceli'aries  to  fhis 
crime.  Every  act,  which  in  the  cafe  of 
felony  would  render  a  mm  an  accej/ary, 
wilt  in  the  cafe  Of  treafon  make  him  a 
principal.  To  render  any  perfon  an  ac- 
complice and  principal  in  felony  he  muff 
be  aiding  and  abetting  at  the  fad,  or  ready 
to  aff  ird  afTiftance  if  ?icceJjTrtry.  II fa  per- 
fon be  prefent  at  a  felony  aiding  and  af- 
fixing, he  is  a  principal.  It  is  always 
material  to  confider,  whether  the  perfons 
harged  are  of  the  fame  party,   upon  the 


fame  purfuir,  arid  under  the  evpe'clatiofl 
of  mutual  defence  and  fupporr.  All  p?r- 
fens  prefent ';  aiding,  afjifting,  or  abetting 
any  treafonable  aft  are  principal's.  All  per- 
fons, who  are  prefent  and  countenancing, 
and  are  ready  to  afford  affiitance  if  necefia- 
ry  to  thofe  who  actually  commit  any  trea- 
fc  rable  aft,  are  alfo  principals.  If  a  num- 
ber of  perfons  afiemble  and  ft  out  upon  a 
common  defign.  as  to  refill  and  prevent  by 
force  the  execution  of  any  law,  and  fofne 
of  them  commit  afts  of  violence  and  force, 
with  intent  to  oppofe  the  execution  of  any 
law,  and  others  are  prefent  to  aid  and  af— 
fift,  if  neceffary,  they  are  all  principals. 
If  any  man  join-;  and  afts  with  an  aflern- 
b:y  of  people,  his' intent  is  always  to  be 
confidered  and  adjudged  to  be  the  fame  35 
their's ;  and  the  law  in  this  cafe  judgeth 
of  the  intent  by  the  (aft.  If  a  number  of 
perfons.  combine  or  confpire,  to  effect  a 
certain  purpefe,  as  to  oppofe  by  force  the 
execution  of  a  law,  any  aft  of  violence 
done  by  any  one  of  them,  in  purfuance  of 
fuch  combination,  ami  with  intent  to  effect 
fuchobjeft,  is  in  confederation  of  law  the 
aft  of  all  who  are  p  efent,  when  fuch  act 
of  violence  is  committed.  If  perfons  col- 
lect together  to  aft  for  one  and  the  fame 
common  end,  any  aft  done  by  any  one  of 
them,  with  intent  to  effectuate  fuch  com- 
mon end,  is  a  fact  that  may  be  given  in 
evidence,  pgainft  all  of  them  ;  the  act  of 
each  is. evidence  againft  all  concerned. 

J  (hall  not  detain  you  a*  this  la'e  ho'?r 
to  recapitulate  the  facts — you  have  taken 
notes,  and  they  have  been  If  a -ed  with  ac- 
curacy and  great  candor  by  Mr.  At- 
tcrney. 

I  will  rn'y  remark,  th^t  all  the  e^i. 
dence  relative  to  trartfiftions  before  the 
affembling  of  the  armed  force  at  Bethle- 
hem, ace  only  ro  fatisfy  voii  of  the  intent 
with  which  the  body  or  the  peoole  aiTem- 
bled  there.  1!  either  of  three  overt  afts 
(or  open  deeds)  Slated  in  the  indictment, 
are  proved  to  yout  (  itisfaftion,  the  court 
are  of  opinion  thatf  if  is  f.iffi  ient  to  main- 
tain the  indictment,  for  the  cViirt  are  of 
opinion  that  every  overt  aft  is  treafonabie. 

As  to  accomp'ie"?,  they  ?re  legal  wit. 
refies,  pnd  entiMed  to  credit  unlefs  dtf- 
tr^yed  by  teilimony  in  court. 
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If,  upon  eor.fider3t:on  of  ihc  whole 
hiatter,  (lain  as  well  as  fait )  you  are  not 
fully  fatisficd  without  any  doubt,  that  the 
prifoner  is  guilty  of  the  treafon  charged  in 
the  indictment,  you  will  find  him  not 
guilty  ;  but  if  upon  the  confederation  of 
the  whole  matter,  f/anv  as  well  as  fait) 
vou  are  convinced  that  the  prifoner  is 
guihy  of  ihe  treafon  charged  in  the  in. 
diclment,'  you  will  find  him  guilty. 

No.  IV. 

Cirrttit  court  of  the  United  States  for  the 
middle  dlstriS,  Vtfginitl  District,  May 
term,  in  the  year  out  ihoufaud eight  hun- 
dred. 

The  United  States  of  America  ~) 

'verfus  I  Iitdiilmenti 

James  Tbompfon  Callender.  J 

The  grand  inqueft  of  the  United  States 
of  America,   in  and  for  Virginia  diftrietj 
upon  their  lefpective  oatWs  do  prefent,  that 
James  Thompfon    Callender,  late  of    the 
ciiltrict  of  Virginia,  printer,  being  a  per- 
son of  wicked,    depraved,  evil   difpofed, 
difquiet  and  turbulent  mind  anddifpofition, 
and  falfely  anJ   malicioufly  defigning  and 
intending  to  defame   the    Prendent  of  the 
United  States,  and  to  bring  him  into  con- 
tempt  and   difrepuie,   and    to  excite    the 
hatred  of  the  good  people  of  the  United 
States  againft  him  ;  on  the  firft  elay  of  Fe- 
bruary, in  the  year  cf  our  Lord  one  thou- 
fand  eight  hundred,  and  of  the  independ- 
ence of  the  United  Sta  es  of  America  the 
twenty-fourth,     in    the   Virginia   diitrict 
aforefaid,  and  within  the  jurifdiclion   of 
this  honorable   court,  did    wickedly  and 
malic  oufiy  write,  print,  utter  and  publifh, 
a  falfe,  fcandalous,  and  malicious  writing, 
again!!  the  faid    President   of  the   United 
States,  of  the  tenor  and  effect  following, 
that  is  to  fay,   "the  reign    f  Mr.  Adams 
(meaning  John  Aciams,   Efq.  Prcfident  of 
the  United  States]  has  been  one  continued 
tempeft  of  malignant  pjifions.      As  Prcfi- 
dent,  he    (meaning   the   faid   Prcfident  of 
the  United  States)    has  never  opened  his 
(meaning  the  faid  Prcfident  of  the  United 
States)  iips,   or  lifted  his  (the    faid  Prefi- 
dent  meaning)    pe      witho  t  threatening 
and    fcolding ;    the   grand    object  or  his 
(meaning  the  faid  Prcfident  of  the  United 
States)  adaiiniftr&ticn,  has  been  to  sxaf« 


perate  the  rage  of  contending  part:c«>  ta> 
calumniate  anddetlrov  every  man  who  dif- 
fers from  his  opinions.  Mr.  Adan.sj; 
(meaning  the  Preiident  of  the  United 
States)  has  labored,  and  with  melancholy 
fuccefs,  to  break  up  the  bonds  of  ioeial 
affection,  and  under  the  inins  of  confi- 
dence and  friend  (hip,  to  extiaguifh  the 
only  gleam  of  happinefs  that  glimmers 
through  the  dark  and  dcfpicable  fjicc  of 
life.*' 

And  alfo,   the  following  falfe,  fcanda- 
lous,  and  malicious  words,   that  is  to  fay, 
**  the  contriver  ol  ih  is  piece  had  been  fud- 
denly  con\  erred,  as  he  faid,   to  the  prefi- 
denttal  (meaning  the  faid  Prendent  ot  the 
United  States;  Pyftem,   that  is  to  a  French 
war,  an  American  navy,  a  large  Handing 
army,  an  additional  load  of  taxes,  and  all 
the  other  (y  mptoms  and  conferences  of 
debt  and  defpotifm  :"   and  alfo  the  faiiej, 
fcandalous,   and    malicious  words,  ot  the 
tenor  and  effect  following,   that  is  to  fay, 
"  The  fame  fy  item  of  perfecution  has  been 
extended    all    over   the  continent^  every 
perfon  holding  an  office  rituft  either  quit  it,' 
or  think  and   vote  exactly  with  Mr.  A- 
dams,"  (meaning  the  faid  Prcfident  of  the 
United  States) — and  alfo  the  falfe,*  fcan- 
dalous, and  malicious  words,  of  the  tenor 
and    eirect    following,   that    is    to  fay, — 
"  Adams  (the  faid  PreCdent  meaning)  and 
Wafhington,   have    fince   been   lhaping   a. 
ferics  of  thefe  paper  jobbers  into  judges 
and  ambaffadors,  as  their  whole  courage 
lies  in    want    of  fhame  ;   thefe  poltroons, 
without  rilking   a  manly  and  intelligible 
defence    of  their  own  meafures,  raiie  an 
affected  yelp  againft  the  corruption  of  the 
French    Directory,  as    if  any  cor.uptioa 
would    be  more  venal,    more   notorious, 
more  execrated,   than   their  (meaning  the 
faid  Prcfident,  and  the  late  general  Wafh- 
ington) own  ;"  and  alfo  the  falfe,  fcandal- 
ous,  and    malicious    words,  of  the   tenor 
and  effect  following,   that  is  to  fay,  "  the 
object    with    Mr.   Adams,   (meaning   the 
faid   Prcfident  of  the  United  States)   was 
to  recommend  a  French  war,  profeiTedly 
for    the     fake    of     fupporting    American 
(meaning  of  the  United  States)  commerce, 
but  in  reality  for  the  fake  of  yoking  ui3 
meaning   (the  United  States  of  America) 
into  an  alliance  with  the  Britifh  tyrant.'"' 
And  alfo  the  falfe,   fcandalous,  and  mali- 
ciius  wordsj  of  the  tenor  and  eficft  fal* 
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lowing,  thst  is  to  fay,  '"  while fuch  num- 
bers of  the  effective  agents  of  the  revolu- 
tion langirlfh  in  obfeurity,  or  fiuver  in 
want)  a!k  Mr,  Adams  (meaning  the  faid 
Prefident  of  the  United  States)  whether  it 
was  proper  to  heap  fo  many  myriads  of 
dollars  upon  William  Smith,  upon  a  paper 
jobber,  who,  next  to  Hamilt-m  and  him- 
jfelf,  (meaning  the  fait}  Prefident  of  the 
United  States)  is  perhaps  themoit  tietefted 
character  on  the  continent,  (meaning  the 
United  States  of  America.)  And  alfo  the 
falfe,  fcandalous  and  malicious  words',  of 
the  tenor  and  effect  foirovyino-,  *<  y0;, 
(-weaning  the  people  of  the  United  States) 
will  then  make  your  choice  between  inno- 
cence snd  guilt,  between  freedom  and 
flavery,  between  paradffe  and  perdition  ; 
you  will  chufe  between  the  man  who  has 
deferted  and  reverfed  all  his  principles, 
(meaning  the  faid  Prefident)  and  that  man 
whofe  own  example  firengthens  all  his 
laws,  that  man,  whofe  predictions,  like 
thofe  of  Henry,  have  been  converted  into 
hihory.  You  will  choofe  between  that 
man  whofe  life  is  unfpotted  by  a  crime, 
and  that  man  (meaning  the  faid  Prefident 
of  the  United  States)  whofe  hands  are 
reeking  with  the  blood  of  the  poor  friencf- 
lefs  Connecticut  failor :  I  fee  the  tear  of 
inJ'gnaticn  itarting  on  your  checks  !  y  a, 
(meaning  the  people  of  the  United  States) 
anticipate  the  name  of  John  Acbms" 
(meaning  the  faid  Prefident  of  the  United 
States.)  And  alfo  the  falfe,  fcandalous, 
and  malicious  words,  of  the  tenor  and 
fcfFe.fi:  following,  that  is  to  fay,  "  Every 
feature  in  the  conduct  of  Mr.  Adams, 
(meaning  the  faid  Prefident  of  the  United 
States)  forms  a  diftinct  and  additional  evi- 
dence, that  lie  was  determined  at  all  events 
to  embroil  this  country  with  France." 
And  alfo  the  falfe,  fcandalcus,  and  mali- 
cious  words,  of  the  tenor  and  effect  fol- 
lowing, that  is  ts  fay,  "  Mr.  Adams, 
(meaning  the  faid  Prefident  of  the  United 
States)  has  only  completed  the  feene  of  ig- 
nominy which  Mr.  Wafoington  bto-an." 
And  alfo  the  falfe,  fcandalous,  and  mali- 
cious words  of  the  tenor  and  effect  fol- 
lowing, that  is  to  fay,  "  This  laft  pre- 
fident! \[  (meaning  the  faid  Prefident  of 
the  United  States)  fe'ony  will  be  buried 
by  Ccngrefs  in  the  faid  Criminal  filence 
as  its  pre  !eceffors."  And  alfo,  the  words 
of  the  falfe,  fcandalous,  and  malicious 
tenor  and  effect  iouowing,  that  is  to  fay, 
"  fiQrWo.t  in  vrhiteVe'r  h  deniable,  Mr. 


Adams,  (meaning  the  laid  Prefident  of 
the  United  States)  feels  anxiety  to  curb, 
tne  frontier  population."  And  alfo  the 
ralie,  fcandalous,  and  maliciou,  words. 
of  the  tenor  and  effed  following,  iha*  is 
to  fay,  "  He  (meaning  the  faid  PrefidfinS 
of  the  United  States)  was  a  profeffed  .-if. 
tpxrat;  he  (meaning  the  faid  Prefident  ot 
tne  United  St. tes)  had  proved  faiths  and 
fcrvjceible  to  the  Britiih  iritereft,  ,  inuen» 
dqagamft  the  mterefc  and  welfare 'of  the 
United  States.)  And  aifo  the  falfe,  fcan- 
dalous, and  malicious  words,  of  the  tenor 
and  effect  following,  that  is  to  far, 
'♦Thus  we  fee  the  genuine  character  of 
the  Prefident,  (meaning  the  faid  Prefident 
of  the  United  States)  when  but  in  a  fe- 
condary  fiation,  he  (meaning  the  'aid  Pre 
Sdent  of  the  United  States)  cenfured  ths 
Funding  fyfcem,  when  at  the  head  of  af- 
fairs he  (meaning  the  faid  Prefident  of 
the  United  States)  reverfes  all  his  former 
princip.es.  He  (meaning  the  faid  Prefi- 
dent ci  the  United  States)  exerts  him- 
leir  (meaning  the  faid  Prefident  of  the 
United  States)  to  plunge  his  (meaning  thj 
faid  President's)  country  (meaning  t'ne 
United  States  of  America)  into  the  moil 
expenhve  and  ruinous  eftablifhmentsi  In 
tlie^two  firft  years  of  his  ^meaning  the 
faid  Pre.iuent  or  the  United  States;  prefi- 
dency  he  leaning  the  faid  Prefident  of 
tne  United  States;  has  contrived  pre- 
tences to  double  the  annual  expence  of 
government,  by  ufelefs  fleets,  armie^ 
imecures,  and  jobs  of  every  pofilble  de* 
fcription,"  And  alfo  the  falfe,  feandaU 
ous,  and  malicious  words,  of  the  tenor 
and  effect  following,  that  is  to  (ay,  *<  By 
fending  thefe  ambaifado-s  to  Paris,  Mr, 
Adams  f  meaning  the  faid  Prefident of tho 
United  States^)  and  his  fmeanin-5-  the  faid 
Prefident;  Britiih  faction,  defigned  to 
do  nothing  hut  mifchief."  And  alfo  the 
tahe,  lcandalous,  ans!  malicious  words, 
of  the  tenor  and  effect  following,  that  i* 
to  fayy  "  In  that  paper,  with  »H  thd 
cowardly  mfolence  arifing  from  his  (  mean- 
ing the  faid  Prefident;  affuran—  c-i  per- 
fonal  fafetyj  with  all  the  furr,  but  with- 
out  the  propriety  or  fuhlirnity  qf  Homer's 
Aehilles,  this  hoary  headed  incendiary 
f  meaning  the  Prefident  of  the  United 
States;  tots  libeiler  /'meaning  the  faid  Pre. 
fident;  of  the  governor  of  Virginia, 
Jawla  out  to  arms !  then  to  arms  !  It  wa* 
floating  upon  tbp  fame  bladde'r  of  popaa 
Ursyjhit  Mr.  Adams  ("meaning  the  faid 
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Itafi&Dt  of  the  United  States;  threaten-  violence  of  his  [meaning  the  faid  Profi- 
ted to  ro-ke  this  city  the  centrical  point  of  dent]  paflions,  that  under  his  [meaning 
a  bonfire  "  And  alfo  the  falfe,  fcardal-  the  laid  Pfefident's  adrhiniftration,  Amc- 
bds,  and'  malicious  words,  of  the  tenor  rica,  [meaning  the  United  States  of  A- 
and  effeft  following,  that  is  to  far,  merica]  would  be  in  conftant  danger  of  a 
"Reader  doft  thou°  nvy  that  unfortu-  fecond  quarrel."  And  alfo  the  falfe,  fcan± 
na-e  o'd  man  ^meaning  the  faid  Prefident  dalous,  and  malicious  words  of  the  tenor 
of  the  United  States /wfth  his  ^  meaning  and  effeft  following,  that  is  to  fay,-~ 
the  faid  Present;  twenty-five  thoufand  w  When  a  chief  inagiftrate  [meaning  he 
dollars' a  year  with  the  petty  parade  of  faid  Prefident  of  the  United  States]  is, 
his  /meaning  the  faid  Prefident;  birth  both  in  his  [meaning  the  faid  Prefident] 
day  with  the  importance  of  his  fmean-  fpeeches,  and  [meaning  tnr  faid  Prefident] 
in- 'the  faid  Prefident;  name  fiicking  in  newfpaper*,  conftantly  reviling  France, 
every 'other  pige  of  the  ftatute  book,  he  [meaning  the  faid  Prefident]  can  net. 
Alas  I  he  Arteatiing  the  faid  Prefident  of  ther  expect  or  tfefire  to  live  long  in  peace 
the  United  Stated  is  hot  an  objeft  of  eri-  with  her.  Tfeke  your  choice  then  be- 
vy but  of  companion  and  of  horror,  tween  Adams,  [meaning  the  faid  Preft- 
With  Conrefticut'  more  than  half  unde-  dent]  war  and  beggary,  and  Jefferfon, 
fceived  with  Ptnnfvlvahia  difgufted,  with  peace  and  competency."  To  he  great 
Virginia  alarmed,  with  Kentucky  hold-  fcandal  of  the  Prefident  of  the  United 
ine'him  f  meaning  the  faid  Prefident;  in  States,  to  the  evil  and  pernicious  examples 
defiant  having  renounced  all  his  origi-  of  all  others,  in  the  like  cafe  offending, 
nal  principles,  "[meaning  the  faid  Prcfi-  againft  the  form  of  the  act  otCongreis  of 
dent  of  the  United  States]  and  affronted  the  United  Srates,  in  fuch  cafe  made  and 
all  his  rtr.ear.ir*  the  faid  Prefident]  ho-  provided,  and  againft  the  peace  an"5,  dig. 
neft  friends,  he°[meaning  the  faid  Prefi-  nity  of  the  faid  United  States  of  America, 
dent  of  the  United   S'atesJ   cannot   enjoy 

thefweetfiumers  of  innocence,  he,  [mean-  , 

irethf  faid  1  r  fident  of  the  United  States]  And  the  grand  inqueft  aforefaid,  upon 

cannot  hope  to  feel   the  moft  exquHicely  their  refpeftive  oaths  do  further  prelent, 

delightful    fenfajion  that  ever  warmed  a  that  the  faid  James  Th«-mpfon  Callender, 

human    breaft,     the    cemfrientioufnefs    of  on  the  faid    iff  day  of  Fe  ruary,  in  the 

being    univerfally    and   defervedly    belo-  fame  year  of  our  Lord  1800,  and  of  the 

ve(j  » AmTalfo  the  falfe,   fcan-  independence    of    America    the    twenty* 

dalous,  and  malicious  word.',   of  there,  fourth,  defigning  and  intending  to  defame 

nor    and    effect  following,  that  is  to  fay,  the  Prefident  of  the  United  States,  and  to 

"  It    is   happy   for   Mr.    Adams   himfelf  bring  him  into  contempt  and   difrepute, 

[meaning   the  faid    Prefident]  as    well  as  and  to  excite  the  hatred  of  the  good  people 

tor  his  [meaning  the  faid  Frefident]  conn,  againft  h  m,  in  the  dillrift  aforefaid,  and 

try,  that  he   [meaning  the  faid  Prefident  within  the  jufifdiftiort  of  this  court,  wic- 

of 'the   United  States]    afferred    an    un.  kedly   and  malicicufly  did  caufe,  or  pro. 

truth."     And  alfo  the  falfe,   fcandalous,  cure  to  be  printed   and  publithed,  a  falfe, 

and  malicious  words,  of  the  tenor  and  ef-  fcandalous,  and  malicious  writing,  again!* 

feft  following,  that   is    to   fav,   "In  the  the  faid  Prefident  of  the  United  State?,  of 

midft  of  fuch  a  fcene  of  profligacy,   and  the  tenor  and  effeft  following,   that  is  to 

Of  ufury  the  Prefident    [meaning  the  faid  fay,   "  the  reign  of  Mr.  Adams  (meaning 

Prefident  of  the  United  States]  has  perfitl-  John   Adams,   efquire,     Pr -fident    of  the 

rd  as  long  as  he  dorftj   [meaning  the  faid  United  States)  has  hitherto  been  one  cort- 

Prefii'ent]  in  making  his  [meaning  the  faid  tinual    tempeft    of  malignant    paflions,   at 

Prefident!  utmoft  efforts    for  provoking  a  Prefident,   he    (meaning  the  faid  Prefident 

French  w'ar."      And  alfo  the  falfe,   fcan-  of  the    United-  States)    never  opened    his 

dalous,  and  malicious  words,  of  the  tenor  (meaning  the  faid  Prefident  of  the  United 

and  effeft  following,  that  is  to  fay,  "  For  States)  lips,  or  lifted  his  (the  faid  Prelu 

although' Mr*   Adams,   [meaning  the  faid  dent  meaning)    pen,  without  threatening 

Prefident  of  the  United  otates]    were  to  ar.d  fcoiding  ;   the    grand    objeft  of  his 

make  a   treaty  with  France,  yet  fuch  is  (meaning  the  faid  Prefidert  of  the  United 

the  orofsnefs    of  his   [meaning    the  faid  States)  administration,   has  been  to  e  xafpe* 

ftfident  J    prejudice*  and  fo  great  is   the  rate  the  rage  of  -contending  parties,  to  ca» 
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fcmnfate  and  deftroy  every  man  who  dif- 
fers Iroiii  his  opiii  ons"    Mr.  Adams  (mean- 
ing the  faid  Prefident  of  the  United  States] 
liar,  labored,  arid  with  melancholy  fuccefs, 
to  brealc  up  the  bonds  of  facial  affection, 
and     under    the     ruins    or'  confidence,   of 
friendfhip,   to  extinguifh  the  only  beam  of 
happinefs  that  glimmers  through  the  dark 
and  defpicahie  farce  of  life."     And  alio 
the  following  falfe,   fcandalous  and  mali- 
cious words,   tha    is  to  fay  :    "  The  con. 
triver  of  this  piece  had  been  fuddenly  con- 
verted,   as  he   faid,    to    the    prefidential 
(meaning  the  faid  Prefident  of  the  United 
States)   fyftem,   that  is,    to  a  French  war, 
an  American  nay)',  a  large  (landing  arrcy, 
an    additional   load    of  taxes,    and  all  the 
other  fymptoms  and  cbnfequences  of  debt, 
arid    defpotifm,"        And    alfo    the    falfe, 
fcandaious,   and   maiicious  words,   of  the 
tenor  and  i  Sect  following,   that  is  to  (dv  ; 
fi  The  fame  fyftem- of  perfecutiop  has  been 
extended  all  over  the  continent,  every  per, 
fon    holding  an  office,   rmilt  either  Quit  it, 
pr   think,  and   vote  exactly  with   Mr,  A- 
dams,"    (meaning  the  faid  Prefident  of  the 
United  States.;      And  alfo  the  falfe,  fcan- 
daious,  and  malicious  words,   of  the  tenor 
and   effect   following,   that  is  to  fay  : — 
li  Mr.  Adams  (the  faid  Prefident  meaning) 
and   V>  alhington,   have  fince  been  fhaping 
a  feries  of  thefe  paper  jobbers  into  judges 
and  arnbaffaders  ;   as  their  whole  couiage 
lies    in    want   cf  fhame,   thefe   poltroons, 
without  hiking  a  manly  and  intelligible 
defence  of  their  own  cneaiuie  ,   raifed  an 
affected  yelp  againfi  the  corruption  of  .he 
French   directory,    as    if  any ,  corruption 
could    be   more   venal,     more    notorious, 
more  execrated  than  their  (meaning   the 
faid  Prefkent  and  the  late  general  vVafh- 
ington)  own."     And  alfo  the  falfe,  fcan- 
daious,  and  malicious  words,  of  the  tenor 
and   effect  following,   that    is  to   fay  :  — 
"   The   object,  with  which    Mr.    Adams 
(meaning  the  faid  Prefident  of  the  United 
States)  was   to  recommend  a  French  war, 
profeffedly  for  the  fake  of  fupporting  A- 
merican    (meaning  of  the  United  States) 
commerce,   but   in  reality  for  the  fake  of 
yoking  us.  (meaning  the  United  St  t^i   of 
America)  into  an  alliance  with  the  Britifh 
tyrant."      And  alfo  the  falfe,   fcandalou«, 
and  malicious  wordsa  of  the  tenor  and  ef- 
fect following,   that  is  to  fay  :     "  vVhilf 
fuch  numbers  of  the  effective  agents  of  the 
jejolu.uoa  languid  in  ebfemity  er  (hiver 


in  want,  aflc   Mr.    Adams    (meaning  tl.st, 
faid  Prefident  of  the  United  S  ates)  whe-, 
ther  it  was  proper  to  heap  fo  many  myriads, 
ot   dollars   upon    William   Smith,   upon  a 
paper  jobber,   who   next  to  Hamilton  and 
himfeif  (meaning  the  faid  Prefident  of.  the 
United  Slates,)  is.  perhaps  the  nioft  deteft,e4 
character  on  the  continent"  (meaning  the 
Uni  ed  States  of  America.)     And  alfo  the; 
falfe,   fcandaious   and   malicious   words  of 
the  tenor  and  effect    following  :     "  You 
(meaning  the  people  of  the  United  States) 
will  then  take  your  choice  between  inno- 
cence   and  guilt  ;   between    (reedorjn    and 
llavery-^-beiween  paradife  and  perdition.. 
Yen  will  then  chufe  between  the  man  who 
has  deferted   and   revejfed  all   his  princi- 
ples (meaning  the  faid  Prefident)  and  that 
man   whofe  own  examples  ftrenetHen  all 
his  laws — that    man,  whefe  predictions, 
like  thofe  of  Henry,  have  been  converted, 
inis    hifiory.      You    will  chafe    bfftweer* 
that    man    vvhofe   life   is    cnf&ptted  by  a> 
grime,   and  that    man    (meaning  the  faid, 
Prefident   of  the    United    States)     whofe 
hands    are  reeking  with  the  blood  oi   thq 
poor  frieodiefs  Connecticut  tailor,     I  fea 
the    tear  ot   indignation  (landing  on  your 
cheeks  !   You   'meaning  the  people  o<  the 
United  States)  anticipate  the  name  ot  John. 
Adams  (meaning  the  faid  Prefident  of  the, 
United    States.")        And    alfo    the    faifi , 
Icandalouii  and  maiicious  words  of  the  ten- 
or   and   effect  following,  that  is  to'  hyK 
"  every  feature  of  the  conduct  of  Mr.  A- 
dams    (meaning   the  laid   Prefident  of  ihs 
United  States.)  forms  a  diitioct  and  addi- 
tional evidence,  that  he  was  determined  at. 
all   events,   to  embroil  th>is  country  v.i:b 
France  :"      And  alfo  the  falfe  and  fcand  4 
lous  words  of  the  tenor  and  effect  follow  - 
ing,   that  is  to  fay,    "  Mr.  Adams  (mean- 
ing the  faid  Prefident  of  the.  United  State  sj 
has  only  completed  the  fcene  of  ignominy 
whicn  Mr.  Wafhirigtcri  began."   And  i\fa 
the  falfe.   fcandaious  and  malicious*  words 
cf  the  tenor  and  effect  following,  thai  is  ta 
fayi   "  This  lafi  pre  fide  nt.ial  (rneanirig  i;.e 
faid  Prefident  of  (he  United  SlstesQ  felony 
will  be  buried  by  Ccnprefs  in  the  fame  en- 
/ninal  ii.lence    as  its  predeceffors.''     And 
alfo,  the  words  of  the-  faife,  fcandilous, 
and  malicious  tenor  and  effect" following,, 
that  is  to  fay,  "  Foremoft  ia ;  whatever  is 
detellable,  Mr.  Adams,  (meaning  the  faici 
Prefident  of  the  United  States)  feels  anx% 
let/  to  curb  the  frontier  population,"-*^ 
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And  2l(o  the  falfe,  fcandalous,   and  mali- 
cious words,  of  the  ter.or  and  effect  follow- 
ing,  that   is   to  fay,   «'  He   (meaning  the 
iaul  Prefident  of  the  United  States)  was  a 
profefled  ariftocrat  ;  he  (meaning  the  faid 
Prefident  of  the  United  Stales)  had  proved 
fairhful  and  ferviceable  to  the  Briiifn  in- 
tereft,  (inuendo)  aeainft   the  intereft  and 
welfare  of  the  United  States  of  America." 
And  alfo  the  falfe,  fcandalous,  and  mali- 
cious words,  of  the   tenor  and  effect  fol- 
lowing, that  is  to  fay,  "  Thus  we  fee  the 
genuine  charader  of  the  Prefident,  (mean- 
.'.! :,  the  (aid  Prefident  of  the  United  states) 
when  in  but  a  fecondary  Ration,  he  (mean- 
ing the  faid  Prefident  of  the  United  States) 
ccnfured  the  funding  fyftem,   when  at  the 
^iead  of  sffairs,  he  [meaning  the  faid  Pre- 
:  ot  ;he  United  States]  reveries  ?.li  his 
former  principles.     He  [meaning  the  faid 
T refideritpf  the  United  States]  exerts  him- 
feli  [meaning  the  faid  P  efident  of  the  U- 
riited  States]   to  plunge  his  [meaning  the 
fait1.  Prefident'sj  country  [meaning  the  U- 
riittc;  States  ot    America,]  into  the  moft 
^xpernive  and  ruinous  eftabiifhments.     In 
ihw  two  firft  years  of  his  [meaning  the 
faid  Prefident  of  the  United  States,]  pre- 
jfideney,  he  [meaning  the  faid  Prefident 
pf  the  United  States]  has  contrived  pre- 
tences to  double  the  annua]  expences  of  go- 
vernment, by  ufelefs  fleets,  armies,   fine- 
cures,    and  jobs  of  every   poliibb    def- 
yription. 

And  alfo  the  falfe,  fcandalous  and  ma. 
licipus.  words  of  the  tenor  and  effect  fol- 
lowing,  that  is  to  fay,  "  By  fending 
;;-.;fe.  "ambaffadors  to  Paris,  Mr.  Adams 
[meaning  the  faid  Prefident  of  the  United 
States]  and  his  [meaning  the  faid  Prefi- 
dent] "' Eritifu  faflipn,  dtfigaed  to  do 
r.othing  but  mi'cf.ief  :"  And  alfo  the 
falfe,  fcandalous,  and  malicious  words  of 
she  tenor  and  effect  following,  that  is 
\°.  -'dy>  "  ^n  £ha(  paper,  uith  ail  the 
cowardly  infoler.ee  arifing  from  his  [mean- 
ing the  faid  Prefident]  alTurance  of  per- 
gonal fafety,  with  all  the  fury,  but  with- 
out the  propriety  or  fubliraity  of  Ho- 
jner/s  Achilles,  this  hoary  headed  incen- 
diary [meaning  the  faid  Prefident  of  the 
United  States]  this  libeller  f  meaning  the 
{aid  Prefident]  of  the  governor  of  Vir- 
gini,a,  calls  out  to  arms  !  then  to  arms  ! 
It  was  floating  upon  the  fame  bladder  of 
^o^ularity  that  Mr,  Adams  [meaning  the 


faid  Prefident  of  the  Unite.i  States)  threat- 
ened   to   make    this   city,    the   centrical 
point  of  a  bonfire  :"     And  alfo  the  falfe. 
fcandalous  and  malicious  words  of  the  te- 
nor  and   effect  following,  that  is  t^>  fay, 
"  Reader,  deft  thou  envy  that  unfortunate 
old   man    (meaning  the  faid   Prefident  of 
the  United  States)  with  h.is  [meaning  the 
faid  Prefident]  twenty-five  thoufand  dol- 
lars a  year,  with  the  petty  parade  of  his 
[meaning  the  faid  Prefident]  birth  day, 
with  the  importance  of  his  [meaning  the 
faid  i'reftuent]  name  flicking  in  every  o- 
ther    page  of  the    featute   buck.    'Airs  ! 
He  [n.eaning  the  faid  Prefident  of  the  U- 
r.itecl  Stales  J    is  not  an  object  of  envy, 
but  of  compaflion  and  0:  horror.     With, 
Connecticut   more   than  half  undeceived, 
with  Pennfylvania  difgufted,  with  Virgi- 
nia alarmed,  with  Kentucky  holding  him 
[meaning  the  faid  Prefident]  in  defiance, 
having  renounced  ail  his  original  princi- 
ples   I  meaning    the  faid  Prefident  of  the 
United  States]  and  affronted  ali  his  [mean- 
ing the  faid  Prefident]   honeft  1'iienL.is,  he 
[meaning  the  (aid  fr.n  lent  of  the  United 
States]  cannot  enjoy  the  fwect  flumbers  of 
innocence,   he  [meaning  the  faid  Prefident 
of  the  United  States]  cannot  hope  to  feel 
the  moft  exquifitely  delightful   fenfation 
that  ever  warmed  a  human  breaft,  the  con- 
fcioufnefs    of  being  universally    and    de- 
fervedly  beloved."     And  alfo  the  falfe, 
fcandalous,  and  malicious  words,  of  the 
tenor  and  effect  following,  that  is  to  fay, 
"  it   is  happy  for    Mr.    Adams  himfelf, 
(meaning   the    faid   Prefident)   as  well  as 
for  his  [meaning  the  faid  Prefident]  coun- 
try, that  he   (meaning  the  faid  Prefident 
of  the  United  States)  aiferted  an  untruth." 
And  alfo  the  falfe,   fcandalous  and  mali- 
cious   words,  cf  tenr„  and  effeft  follow- 
ing, that  is  to  fay  ;  iC  In  the    midft  of 
fuch  a  fcene  of  profligacy,  and  of  ufury, 
the  Prefident   (meaning  the  faid  Prefident 
of  the  United  States)  has  perfifted  as  long 
as   he  durft   (meaning   the  faid  Prefident) 
in   making   his    (meaning  the  faid  Prefi- 
dent) utinoft  efforts  for  provoking  a  French 
war."     And    alfo    the   falfe,  fcandalous, 
and  malicjous  words,  of  tenor  and  effect 
following,  that  is  to  fay  ;   V  For  although 
Mr.  Adams  (meaning  the  faid  Prefident  of 
the  United  States)  were  to  make  a  treaty 
with  France,  yet  fuch  is  the  grofsnefs  of 
his  [mcamTig\\it  faid  Prefident)  prejudice, 
and  fo  great  is  \he  violence  01  his  (mean-' 
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yrg  the  fald  Prefident)  paffipns,  tliat  un- 
der his  meaning  the  faid  Prefident  ad- 
mimftration,  America  (meaning  rhe  Uni- 
ted  States  of  America)  would  he  in  con- 
fiant  danger  cf  a  fecond  quarrel."  Aifo 
fhe  falfe.  fcandaicus,  and  malicious  words, 
of  the  tenor  and  effect  following!  that  is. 
to  fay  ;  l<  When  a  chief  magiftrate  (mean- 
ing the  faid  Prefident  ot  the  United 
StaieO  is  Loth  in  his  (meaning  the  faid 
Prefident)  fpeeches  and  his  (meaning  the 
faid  Prefident)  r>ewlpapprs  conftantly  re- 
filing  France,  he  (meaning  the  faid  Pre, 
fident)  can  neither  expeel  or  defirc  to  live 
|ong  in  ;-jjce  w  iih  her.  Take  your  choice 
the.,  between  Adams,  (meaning  the  faid 
Prefident)  war,  and  beggary,  and  Jefier- 
fon,  peace  and  competency, '*  to  the  great 
fcandal  of  the  Prefident  of  the  United 
States,  to  the  evii  and  pernicious  example 
of  ail  others  in  the  like  cafe  offenuin  r 
ajjainft  the  form  cf  the  act  of  the  Cony  re  fs 
ot  the  United  States,  in  fuch  caie  made 
and  provided,  and  againff  the  peace  and 
dignity  of  the  faid  United  States  of  A- 
inerica, 

THOMAS  NELSON, 

Attorney  of  the  United  State: 

for  Virginia  Di/trifl. 

Dijlrici  cf  Virginia,   to/uitt; 

{L.   S.J 

I  do  hereby  certify  the  foregoing  to 
be  a  true  copy  ot  the  indictment  on  which 
James  Thompfon  Callender  was  fentenced 
in  the  court  ot  the  United  States,  for  the 
middle  circuit  in  the  Virginia  diftrict,  to 
fine  and  imprisonment  tor  a  libel  againft 
John  Adams,  Efq.  Prefident  of  the  United 
States. 

In  teftimony  nvhereof  I  have  hereunto 
placed  thefeal  of  the  Jaid  eourt. 

WILLIAM  MARSHALL,  Clerk,, 

Copy  of  the  verdict  of  the  petit  jury, 
impannelled  to  try  the  ifTue  joined  in  the 
court  of  the  United  States,  for  the  middle 
circuit,  in  the  Virginia  diftridt,  at  the 
May  court,  1804,  between  the  United 
States  of  America,  and  James  Thompfon 
Caiknder,  for  a  feditious  libel* 


We,  of  the  jury,  upon  mature  delibera- 
tion and  investigation,  find  James  Thomp- 
fon Callender  guilty  cf  each  and  every 
charge  contained  in  the  foregoing  indict- 
ment. 

BERNARD  MACKHAM,  Foreman* 

A  Copy, 

Aneft,      Wm.  MARSHALL,  Ckri., 

No.  V. 

Ciy  cf  Richmond,  fs. 

This  day  James  Thompfon  Calkr.de? 
made  oatn  berore  me,  a  magiftrate  of  the 
faid  city,  that  William  Gardner,  Tench 
Coxe,  Judge  Ike,  Timothy  Pickering, 
William  B.  Giies,  btephen  Tk  'on  Ma. 
fon,   and  General  Blackburn,  elieves. 

to  be  material  witnetfes  in  his  «.       nee,    a- 
gainft  an  indictment  found  agair.it  him  du- 
ring the  prefent  term  of  tht  circuit  court 
of  the  United  States,  for  the  middle  cir- 
cuit,   Virginia   diftrict  ;    That    William 
Gardner  aforefaid  refides,  he  believes,   in 
korTmouth    in   the   ftate  of  New.Hamp- 
fhire  :   that  7'ench  Coxe  afcrefaid  refides 
in    Philadelphia,    in  the  ftate  of  Pennfyl- 
vania  :   that  Judge  Bee  refides,   the  depo- 
nent hath  underftood,   in  Scuth-Carotina^ 
but  in  what  part  of  the  ftaie  he  knows  not 
— that  Timothy  Pickering  a'oiefaid  reft- 
ded  of  late  in  Philadelphia,  in  the  ftate  of 
Pennfy  Ivania,  but  where  he  refides  at  this. 
t  me    the  deponent  doth  not  know  ;   that 
William  B.  Giles,   aforefaid,    he  hath  tin 
derftocd  fince  he  hath  been  fundihcc  with 
a   copy   of  the   indictment,   and   hive  ;he- 
faid  Giies  hath  left  town,   refides  in  the 
county  of  Amelia  ;  and  that  gen.  Black- 
burn refides  in  the  county  of  Bath.     The 
faid   James   Thompfon    Callender  further 
declares,   that  he  experts  to  prove  by  the 
faid  William  Gardner,  and  that  he  verily 
believes    that   he  fhall  prove  by  the  faid 
William  Gardner,,  that  the  faid  William 
Gardner  was  commifiioner  of  loans  for  the 
ftate  of  New-Hampfhire,   under  the  go- 
vernment of  the  United  States,   and  that 
he    was    turned  cue   cf  the  faid  office  of 
commifiioner   of   loans,    hecaufe,   he    the 
faid  Gardner,   refufed  to  fubfcri'oe  an  ad- 
drefs    circulated    in   the    town   of    Portf- 
saouthj  in  New-jHampihire,  and  prefenied 


to  the  Prefident  of  the  Ur.itcd  States,  in  with  them,  principles    utterly   ineompa* 

in  the  year  1798,  at  the  inftance  of  feve-  tible  with    the  principles  of  the   prefent 

ral  inhabitants  of  the  faid  town,  in  which  conftitution  of  the  United  States  ;  prin- 

addrefs,   unequivocal    approbation   of  the  ciples  which  could  not  be  carried   into  o- 

conduct  of  the  faid  Prefident  in  the  ad-  pcration   under  any  political    inftitirtion, 

miniftration  of  the  United  States  is  ex-  without    the    eftabliihmetit   of  a    direct, 

prefied,  powerful  and  dangerons  arifiocracy  ;   that 

he  declared   in  exprefs  terms,  to  the  faid 

2nd.  The  faid  James  Thompfon  Callen.  Stephen  Thompfon  Mafon  that  he  had  no 

dei  alfo  declaresg  on  oath,  that  he  verily  more  idea  that  the  prefent  federal  conlcu 

believes  that    he  (hill  prove  by  rh-  evi-  tution  could,  for  any  length  of  time,  con-, 

dence  of  Tench  Coxe  aforefaid,   tha    he,  trcul   the    people   of  the   United   Stately 

the  faid  Tench  Coxe,   in    the  year  1798,  than  that  it  could  controul  the  motion  of 

heid  an  important  office  under  the  govern,  the  planets  ;   that  he  alfo  declared  to  the 

merit  of  .he  United  states,   to  wit,  com,  f  id  Stc  hen  Thompfon  Mafon,  that  he  had 

milfioner  of  the  revenue,   from  which  of*  no  more  iviea  ttat  a  poliical  fociety  could 

fice  the  faid  Coxe  was  ejected  by  the  pre.  exift  without  a  diilinclion  of  ranks,   than 

fent  Prefident  of  the  United  St3tes,  be-  that  an  army  could  exilt  without  officers  ; 

caule  he  cid  not  approve  tte  niejfurcs  of  and  alfo  that  he  can  prove  by  the  faid  Wil, 

his,    the    faid  Prefuien's  admin. ft  ation,  Ham  B.  Giles,  that    the  Prefident  of  tha 

or  the  principles  on  which  it  was  conduct-  United  States  has  avowed  in  coaverfation 

cd.       i  hat  he  v  rily  beiieves  that  he  (hall  with  him,  a  fentiment  to  this  eireCt,  that 

be  able  to  prove,  by  the  evidence  ot  judge  he  thought  the  executive  department  or  tha 

Bee,     hat   he  did   receive  from  the  Prefi-  United    States,   ought  to  be  vefted  witn 

dent  of  the  United    States   in    the    year  power  to  direct  ai.d   controul  the  public 

1799,  a  letter  in  which  he  the  faid  Pre-  will. 
ikient,   did    advife   and    recjueft   the   faid 

judge   Bee,   then   acting   in    his    judicial         That  this  deponent  verily  believes  rhae 

character,    to  deliver  to  the  confui  of  the  he  (hall  be  able  to  prove  by  general  Black. 

Britith    nation,   in    Charielton,  Jonathan  burn,   that  he  did  on  the  day  of 

Robbins,  alias   Thomas  Nalh,   who   had  in  the  year  1798,   receive  an  addrefs  from 

been  apprehended  and  carried  before  the  John    Adams,    Prefident    of    the    United 

faid  Judge,  on  a  charge  of  murder  com-  States,   in  anfwer  to  the  field  officers  of 

inittcd  on  the  high  feas,  on  board  the  Bri-  Bath  county,   in  which  the  faid  Prefident 

tiih  frigate  Hcnnione,  does  avow  that  there  was  a  party  in  Vir- 
ginia which  deferved  to  be  humbled  into 

He  farther    drpofes    on   oath,   that  he  d'.ft  and  a(hes,  before  the  indigcant  frowns 

verily  believes    that  he  (hall   be  able   to  of  their    injured,     infulted  and  offended 

prove  by  the  evidence  of  Timo'hy  Picker-  country, 
ing,   that    the   Prefident    of    the    United 

Stt.tes  was  in  pcfTefTion  of  difpatche-s  from  And  this  deponent  further  faith,  he  is 

Mr.  Vans  Murray,   American  miniiler  in  advifed  and  believes,   that,   it  is  material 

H  dland,  containing  afTurances  on  the  part  to  his  defence  againft  the  indictment  afore,, 

ef  the  French  Republic  that  ambafTadors  faid,  that  he  mould  procure  authentic  co- 

froro  the  United  States  would  be  received  pes  of  fund ry  anfwers  made  by  the  Prefi, 

in  a  way  fatisfaclory  to  the  people  and  dent  of  the  United  States,  to  addreffes 
governmeht  of  the  United  States,  many  from  the  inhabitants  of  the  United  States 
weefes  while  Congrefs  was  in  feffion,  be-  in  various  parts  thereof,  which  authentic 
fore  he  communicated  tue  fame  to  Con-  copie  s  he  cannot  procure,  fo  as  to  be  in 
grefs.  readiDefs  for  trial  during  the  prefent  term. 

The  deponent  further  faith,  that  he  He  alfo  faith  that  he  is  advifed,  and 
verily  believes  that  he  (hall  be  able  to  doth  believe,  that  a  certain  book,  enti- 
prove,  by  the  evidence  of  Stephen  Thomp-  tied,  "  An  Efsay  on  Canon  and  Feudal 
fon  Mafon,  and  William  B.  Giles,  that  Law,"  or  entitled  in  words  to  that  pur- 
John  Adams,  Prefidcntof  the  United  States  port,  afcribed  to  the  Prefident  of  the  Ur 
has  unequivocally  avowed  in  convsifauon    nited  Stales,  and  of  which  he.  believes  t£$ 
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*"refident  is  the  author,  is  material  to  his 
defence,  and  that  he  cannot  procure  a  copy 
of  the  fame,  and  evidence  that  the  faid 
Prefident  is  the  author  thereof,  without 
being  allowed  feverai  weeks  and  perhaps 
months  for  the  purpofe. 

He  Further  faith  that  he  is  told  by  the 
founfel  who  mean  to  appear  for  him,  that 
they  cannot  poffibly  be  prepared  to  invefti- 
gate  the  evidence  relating  to  the  feverai 
charges  in  the  indictment,  even  if  all  the 
perfons  and  documents  wanted,  were  upon 
the  fpot. 

WILLIAM  DUVAL. 

•May  iZib,    1800. 
A   copy, 
Artefr, 

WILLIAM  .MARSHALL,  Curk. 
No.  VI. 

Ix  trails  from  the  pamphlet  called*  "  The 
Pro/pea  Before  Us,"  to  flew  the  calum- 
nies of  Prejiient  Wajbhigtoti,  by  James 
Thompfon  Cdlleitder, 

Page  10.  "I  now  return  to  the  tremor 
of  1787,  by  which  the  "government  of 
your  own  cho'-re,"  the  federal  conftitu- 
tion,  was  crammed  down  -.he  gullet  of 
America." 

^Page  ir.  "They  (meaning  the  Geor- 
gia delegates  in  the  convention)  did  not 
Forefee  the  Wafliington  plan  of  defending, 
er  rather  of  deferring,  the  fcuth  weftern 
frontier." 

Page  16.  "  By  his  own  account,  there- 
fore, Mr.  Warning  ton  has  been  twice  a 
traitor.  He  fir  ft  renounced  the  kin"  of 
England,  and  thereafter  the  Old  cotifcJer- 
atioo." 

Page  17.  '*  The  following  iml2r.ee, 
Out  of  many,  fhews  in  what  manner  Mr. 
Washington  transacted  bufinefs.  On  a 
queftion  that  was  to  come  before  the  ca- 
binet, he  previoully  afked  the  opinion  of 
Mr.  JefFerfon,  and  after  hearing  it,  ob- 
fcrved,  that  his  own  fentiment*  had  been 


the  fame.  When  the  council  met,  Ha^' 
miltor  and  Knox   voted,   as  ufual,  upoa 

one  fide,   and  JefFerfcn  on  the  other.— 

"Gentlemen,  I  leave  it  to  yourfehes," 
were  the  words  of  Mr.  Wafliington  ;  and 
the  point  was  carried  by  the  majority,— 
The  extravagant  popularity  poffefled  by 
this  citizen  reflects  :hc  utmoft  ridicule  on 
the  discernment  of  America.  He  appro- 
ved of  the  funding  fyftem,  the  aim.npr'ion, 
the  national  bank,  and  in  contradiction  to 
his  own  folemn  promifc*,  he  authorifed 
the  robbery  and  ruin  of  the  remnants  of. 
his  own  army." 

Page  18.  In  the  fall  of  1796,  when  the 
French  began  their  depredations,  the 
country  fell  inio  a  more  dangerous  [tinc- 
ture than  airport  any  which  the  old^ con- 
federation ever  endured.  The  tardinefs 
and  timidity  of  Mr.  Wafliington  were 
fucceeded  by  the  rancor  and  infolence  o£ 
Adanas." 

Iuev:.  «  Under  the  old  confederation, 
matters  never  were,  ncr  could  have  been 
conducted  fo  wretchedly  as  they  actually 
are,  and  have  been  under  the  fucceffive 
moriarchs  of  Braintiee,  and  Mount  Ver- 
non." 

Page  19.  "  It  has  been  frequently  af- 
fened,  and  never  denied,"  fays  Mr.  Find,, 
ley,  "  that  the  power  of  granting  charters 
or  incorporation,  was  repeatedly  moved 
for  in  the  federal  convention,  and  efpeci- 
ally  the  power  of  incorporating  B4NKS, 
but  always  rejected  by  a  great  majcrkv." 
Mr.  Wafliington  was  prefident  of  this  fe- 
deral convention.  Of  courfe  he  could  not 
plead  ignorance  of  its  intention  againft  the 
erection  of  a  national  bank.  He  fwore  to 
fupport  the  ccr.ftiiution.  Directly  after, 
he  ratified  the  bank  law,  which  drove  the 
ploughshare  of  paper,  jobbing  through  the 
very  midlt  of  his  double  oath,  as  a  federal 
citizen,   and  as  a  Prefident.-*' 

t  P-ge  27.  «  For  all  this  confufioa  and 
iniquity,  wC  mult  thank  Mr.  Wafting, 
•  He  acted  like  a  tenant,  who  qua* 
thepremifes  without  giving  notice  to  the 
landlord,  that  he  may  provide  a  fucedflbu" 


AtNewburah,  Mjrch  15th,    i?Sj, 
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tage  34.  "  Note. 


*  If  Wafhington  wanted  to  corrupt  the 
American  judges,  he  could  not  have  taken 
a  more  decifive  flep,  than  by  the  appoint- 
ment of  Jay." 

Page  39.  "  His  refufal  muft  be  fefolv. 
f.d,  therefore,  into  that  utter  want  of  feel- 
ing, which  conftitutes  the  key. (tone  of 
character;  and  which  has  coil  the  lives  of 
fo  many  hundreds  of  families,  on  the 
Couth  weftern  frontier." 

Pages  39  and  40.  '*  The  wretched  pro. 
elamation  of  neutrality,  of  April  2 2d, 
1793,  was  mod  likely  communicated  to 
Pitt,  long  before  it  had  been  openly  pro- 
pofed  in  the  cabinet  of  America.  On  the 
8th  of  June  following,  the  court  of  L  »• 
don  iffued  the  ordcV  for  feizing  ne  tral 
fhips,  bound  ro  France  with  provifions. — 
This  was  juft  forty-iix  days  after  the  pro- 
clamation of  Mr.  Wadiinjjton.  Perhaps 
his  manifefto  had  reached^England  before 
that  order  iffued.  At  any  rate,  Pitt  was 
undoubtedly  acquainted  with  the  Prefi- 
dent's  abhorrence  for  the  French  revolu- 
tion." 

Page  99.  "The  proclamation  cf  neu- 
trality does  nor,  therefore,  deferve  that 
title.  It  was  a  proclamation  of  ignorance 
and  pufillanimity.* 

Page  41.  "  Mr.  Wafhington  had  then 
only  two  things  to  do  :  The  one  to  nego- 
tiate with  the  court  of  Lifbon,  for  the 
continuance  of  the  blockade.  The  other 
to  redeem  the  prifoners,  whofe  deliver- 
ance he  had  prevented  fome  years  before- 
On  this  occafion  Mr.  Wafhington  dif- 
played  the  fame  want  of  wisdom  and  eco- 
nomy, that  marks  almoft  every  other 
part  of  his  adminiftration." 

Pages  47  aud  48.  "  The  firft  wrong 
ftepofthe  Prefident,  with  regard  to  the 
remittance  of  the  tribute,  was  aggravated 
by  every  poflible  circumftance  of  impro- 
priety. Indirect  breach  of  the  conftitu- 
tion,  he  involved  the  United  States  in 
the  additional   cxpenfe   of  that  frigate^ 


without  deigning  to  confult  the  Iegifiatrjrl, 
of  his  country.  If  fuch  proceedings  a:c 
fufferea,  it  is  evident  that  all  civil  gov- 
ernment muft  Icon  be  at  an  end.  I  am  a$ 
folicitous  as  any  mail  can  be  to  think  w<  11 
of  Mr.  Wafhington,  to  believe,  if  pohT- 
b!e,  that  he  was  misled  by  the  bad  people 
about  him,  and  that  he  ferved  his  coun- 
try with  zeal,  as  far  as  his  faculties  and 
information  would  carry  him." 

Pa?e  72.  cf  Adams  and  Wafhincrron 
have  fihee  been  fhaping  a  feries  of  triefe 
paper-jobbers  into  judges  and  ambaffa- 
dors*  As  their  whole  courage  lies  in 
want  of  (In me,  the'fe  poltroons,  without 
bilking  a  manly  and  intelligible  defence 
ol  thetc  own  mea'nres,  raife  an  affe&eii 
»  p  againil  the  corruption  of  the  French 
directory  ;  »s  it  any  corruption  could  be 
more  venal,  more  notorious,  more  exe- 
crated than  their  own.  For  years  toge- 
ther the  United  States  refounded  with 
curfes  •••gainft  them,  while  the  grand  Iam;i 
of  federal  adoration,  the  immaculate  di- 
vinity of  Mount  Vernon  approved  of, 
and  fubferibed  every  one  cf  their  blacked 
meafures." 

Page  102.  "This  fpeech  has  a  charm, 
that  completely  unmafks  the  fcandalous 
hvoocrify  of  Wafhington." 

Idem.  "  Mr.  Adams  has]  only  com- 
pleted the  fcene  of  ignominy,  which  Mr. 
Wafhington  began." 

Page  103.  "The  expences  of  each 
army  were  fucceffivly  abftra&ed  from  the 
treafury  by  Mr.  Wafhington,  without 
the  fanclion  of  a  flatute,  and  in  exprefs 
breach  of  the  conftiiution.  Mr.  Wafh- 
ington difdained  to  make  an  apology  for 
this  violation  of  his  duty  ;  and  in  both, 
congrefs  were  too  mean  to  demand  it; 
The  charges  of  the  recent  tour  to  North- 
ampton muft  have  been  obtained  in  the 
fame  way,  becaufe  Congrefs  were  not  in 
feffion  when  that  affray  broke  out.  This 
laft  prefidential  felony  will  be  buried  by 
Congrefs  in  the  fame  criminal  filence  as  its 
predeceffors," 


t  11  1 


tklracls  from  a  pamphlet  called  "  The 
Profpeci  before  Us,"  to  Jieiv  the  calum- 
nies of  trefdent  Adams,  by  fames 
Thompjon  Callender,  for  ivhrch  he  tvas 
indicted,  tried,  and  found  guilty,  and 
fned  200  dollars^  and  imprisoned  nine 
months. 

1.    »  the  reign  of  Mr.  Adams  ha*  hi. 
fcherto  been  one  continued  temped  of  ma- 
lignant   puffions.      As   prefident     he   has 
never  opened  his  lips,    nor  lifted  his  pen 
without   threatening   or    fcolding.     The 
grand  object    of  his    administration    has 
been  toexafperate  the  rage  of  contending 
parties,   to  calumniate  and  deftroy  every 
man  who  differs  from  his  opinions,      Mr. 
Adams  has  labored,  and  with  melancholy 
fuccefs,   to  break  up  the  bonds  of  focial 
affection,  and  under  the  ruins  of  confidence 
and  friendfhip,  toextinguifti  the  only  beam 
of  happnefs,   that  glimmers  through  the 
dark  and  defpicable  farce  of  life.5' 

2.  "  The  contriver  of  this  piece  had 
been  fuddenly  converted,  as  he  faid,  to 
thcptefidential  fyftem,  that  is,  toa  French 
war,  an  American  navy,  a  large  ftanding 
army,  an  additional  load  of  taxes,  and  all 
bther  fymptoms  of  debt  and  defootifrru" 

3.  "  The  fame  fyftem  of  perfection 
has  been  extended  al!  over  the  continent 
every  perfon  holding  an  office  muft  either 
tjuit  it,  or  think  and  vote  exactly  with 
Mr.  Adams.** 

4.  "  Adams  and  Wafnington  have  fince 
been  fhaping  a  feries  of  thefe  paper-job- 
bers into  judges  and  ambaffadors.  As  their 
whole  courage  lies  in  want  of  fhame,  thefe 
poltroons,  without  rifking  a  manly  and 
intelligihle  defence  of  their  own  meafures, 
raife  an  affected  velp  againft  the  corruption 
of  the  French  Directory,  as  if  any  cor- 
ruption could  be  more  venal,  mo  e  notori- 
busj   more  execrated  that!  their  own." 

5.  «  The  objeft  with  Mr.  Adams  was 
to  recommend  a  French  war,  for  the  fake 
of  fupporting  American  commerce,  but  in 
reality  for  the  fake  of  yoking  us  into  an 
alliance  with  the  Britifh  tyrant." 

6.  "  While  fuch  members  of  the  ef- 
f«#ive  agents  of  the  revolution  languifh 


in  obfeuri cy,  or  fhiver  in  Want,  ilk  Ms ,' 
Adams,  whether  it  was  proper  to  heap"  fd 
many  myriads  of  dollars  upon  Williarri 
Smith,  upon  a  paper  jobber,  who  next  to 
Hamilton,  and  himfelf,  is  perhaps  the 
molt  deteftable  character  oil  the  conti- 
nent." 

,  J,  u  toil  will  then  take  youf  chdc# 
between  innocence  and  guilt,  between 
freedom  and  ftavery,  between  paradife 
and  perdition.  You  will  chufe  betweeri 
the  man,  who  has  deferted  and  reverfed 
all  his  principles,  and  that  man  whofe 
own  example  ftrengthens  all  his  laws  1 
that  man,  whofe  predictions,  like  thofe 
of  Henry*  have  been  converged  into  hifto- 
ry.  You  will  chufe  between  that  nijm,i 
whofe*. life  is  unfpotted  by  a  crime,  and 
that  man  whofe  hands  are  reekino-  wjtH 
the  blood  Of  the  poor  friendlefs  Connecti- 
cut faiior.  I  fee  the  tear  of  indignation 
ftarting  on  your  cheeks-  You  anticipate 
the  name  of  John  Adams." 

8,  "  Every  feature  in  the  conduct  of 
Mr.  Adams,  forms  a  diftinct  and  additions 
al   evidence,   that  he   was  determined  at 
all  events   to  embroil  this  country   with 
France," 

9.  "  Mr.  Adams  Has  only  completed 
the  fcetie  of  ignominy  which  Mr.  \\  aft;, 
ington  began." 

•  id.  "  This  la  ft  prefidential  felony  \\\\\ 
be  buried  by  Congrefs,  in  the  fame  ciL 
minalfiience,  as  iis  predeceffors." 

it.  ,(  Foremoft  in  whatever  is  deteft= 
able,  Mr.  Adams  feels  anxiety  to  cutis 
the  frontier  population." 

12.  "  He  was  a  profeffed  antfocrat--^ 
he  had  proved  faithful  and  ferviceable  t& 
the  Eritifti  int. reft." 

»|i  **  Thus  we  fee  the  genuine  charac, 
terot  the  Piefideur.  whth  in  but  a  fecon-S 
dary  ftation,  he  cenfured  the  funding  ffo 
tein  j  when  at  the  head  of  affairs,  Ke  re- 
verlesall  his  former  principal-Lb  e  exerts 
himfelf  to  plurLe  his  country  into"  the 
molt  expen  '.ve  and  ruinous  fcftablifh  merits' 
In  the  two  firft  years  of  his  prefidenc/J 
he  has  contrived  pretences  tddoubli  thg 
annual  cxpenfe  of  governaent;  by  aTHtft 
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Jteets,  armies,  finecures,  and  jobs  of  ev- 
cry  poffible  defcription." 

14.  "  By  fending  thefe  ambaffadors  to 
Paris*  Mr.  Adams,  and  his  Eritiih  faction 
defigned  to  do  nothing  but  mifchief." 

15.  "  In  that  paper,  with  all  the  cow- 
ardly infolence  arifing  from  his  aflurance 
of  perfonal  fafety,  with  ail  the  fury,  but 
without  the  propriety  or  fublimity  of  Ho- 
mer's Achilles,  this  hoary  headed  incen- 
diary, this  libeller  of  the  governor  of 
Virginia,  bawls  out,  to  arms  !  then  to 
arms  !  It  was  Heating  upon  the  fame  blad- 
der of  popularity,  that  Mr.  Adams  threat- 
ened to  make  this  city  the  centrical  point 
6f  a  bonfire." 

16.  "Reader!  doft  thou  envy  that  un- 
fortunate old  man,  with  his  twenty-live 
thoufand  dollars  a  year,  with  the  petty 
parade  of  his  birtt.-day,  with  the  import- 
ance of  his  name  (ticking  in  every  other 
page  of  the  ftatute  book.  Alas!  he  is  not 
an  object  of  envy,  but  of  compaffion  and 
horror.  With  Connecticut  more  than  half 
undeceived,  with  Pennfylvania  difgulled, 
with  Virginia  alarmed,  with  Kentucky 
holding  him  in  defiance,  having  renoun- 
ced all  his  original  principles,  and  affront- 
ed all  his  honed  friends,  he  csnnot  enjoy 
the  f.veet  flumbers  of  incocence  5  he  can- 
not hope  to  feel  the  mod  exquifitely  de- 
lightful fenlaticn  that  ever  warmed  a  hu- 
man breaft,  the  confeioufnefs  of  being  uni- 
verfally  and  defervedly  beloved." 

1^.  "It  is  happy  for  Mr.  Adams  him- 
feH'/as  well  as  for  his  country,  that  he  af- 
ferted  an  untruth." 

18.  tr  In  the  midft  of  fuch  a  fcene  of 
profligacy  and  of  ufury,  the  Prefident  has 
perfifted  as  long  as  he  durft,  in  making  his 
utmoft  efforts  for  provoking  a  French 
War/' 

19.  "For  althcugh:Mn  Adams  were 
to  make  a  tre.-.iy  with  France,  yet  fuch 
is  the  grofsnefs  of  his  prejudice,  and  fo 
great  is  the  violence  of  his  pafficns,  that 
under  his  adminiftrttion  America  would 
be  in  conftant  danger  cl  a  fecond  quarrel." 

20.  ic  When  a  chief  magistrate  is  both 
in  h  5  fpeechei  an  J  in  his  ntwfppers,  ccr. 


ftantly  reviling  France,  he  csn  neither  ex. 
peel  nor  defire  to  live  long  in  peace  with 
her.  Take  your  choice  then  between  A* 
dams,  war  and  beggary,  and  Jefferiun, 
peace  and  competency." 

Rcmark^on  thefe  paffages  by  Mr.  Nel. 
fon,  attorney  for  the  dittrift  of  Virginia, 
in  his  fpeech  to  the  petit  jury  who  tried 
Ca'lender,  may  be  feen  in  the  depofuion 
of  David  Robertfon,  as  reported  by  the 
committee  of  enquiry* 

No.  VII. 

ExtraS  from  the  Mirror  if  the  $th  of  Fe. 
brua<y,    1800. 

COMMUNICATION. 

The  lllnminati  of  New  England  att 
compofed  of  certain  eccltjiafrics,  who  wifl 
for  political  fway  ;  and  of  laymen  in  of 
fice,  who  wifh  for  clerical  influence  to  re- 
tain them  in  place  ;  by  the  means  of  thi 
pulpit  and  fword  ;  or  church  and  ftate. 

The  fenators  and  reprefentativesin  Con. 
grefs  from  Connecticut,  belong  to  tin 
Neiv -England  lllnminati,  and  obey  thi 
President  of  Yale,  who  rules  with  thi 
united  power  of  a  teacher  and  ecclefiaftic 
Mr.  Hillhoufe  guides  the  ftate  ueafury  f< 
far  as  to  gain  unlawful  and  unconfiituti- 
onal   grants  of  money  for  the  lllnminati 

The  wives  of  Meffrs.  Dwight,  Hill 
houfe,  and  Davenport,  of  Congrefs,  an 
coufins  ;     Meffrs.  Goodrich's  are  brother 

Meffrs.    Wolcott  of  the  treafury,  am 

Grifwold  of  Congrefs,  are  coufins  ;  a 
are  Meffrs.  Grifwold  and  Hillhoufe  3  Mr 
Chauncy  Goodrich  married  the  filter  of  O 
liver  Wolcott  ;  and  Mr.  Eieazar  Good 
rich  married  the  filter  of  Mr.  Allen,  lad 
of  Cougrefsk 

Thus  are  church  and  ftate,  and  the  tie 
of  blood  and  marriage  united,  to  form  ai 
hierarchy  and  arifiocracy  in  Connecticut 
which  fome  fail  not  to  call  a  monarchy 
controlled  by  Dr.  Dwight, 

A  defire  for  place,  favor  and  power 
conducts  this  fyftem.  Mr.  Tracy  and  hi 
fon-  n-law  at  hone,  are  feeking  for  mo 
ncy  ani  influence  thro'  this  union, 
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Mr.  Tracy  willies  to  be  a  foreign  en>j>    Rogers  ;  the  loan  office r  is  Mr.  Pierce,  a 
—Mr.   Eleazar  Goodrich  is  looking'or     coufin  to  the  late  governor   Wentworth, 
the  place  of  collector  of  the  cuftotuin 
New-Haven. 


Prefident  D wight  has  a  hoft  of  broths, 
fons,  andcoufins,  who  want  employimt. 
His  brother  Theodore  wants  to  be  aiif- 
tncl  attorney,  and  to  have  a  feat  in  bn- 
grefs,  or  the  upper  houfe  in  Conneftut. 

Tapping  Reeve,  one  of  the  Illumat'i, 
and  one  of  the  judges  of  the  fuperioriurt 
is  a  promoter  of  the  tyranny  afiunu  by 
members  of  Congrefs  from  Conneftut, 
in  order  to  obtain  the  place  of  dtrict 
judge. 

The  above  is  the  clue  to  thcfedithhw 
« — certain  gentlemen  did  not  with  tchave 
their  conduct  and  defigns  inveffig<ed  at 
home  ;  for  this  caufe  they  have  lifhed 
to  deftroy  the  Editor  of  the  Bee,  ad  in- 
troduce  a  fyftem  of  terror, 

JLx  trail  from  the  Mirror  of  the  %ih  f  Fe- 
bruary,   i  800. 

!  COMMUNICATION. 

In  our  laft  we  prefented  a  '  clue'  0  the 
politics  of  Connecticut,  from  theirdefire 
to  obtain  place  and  favor.  We  nw  ex- 
hibit a  clue  to  the  New-Hampfhire  nifto- 
tracy.  The  collector  of  thecuftoms  loan 
officer,  marfhal,  one  of  the  fenatirs  of 
Congrefs,  and  two  of  the  reprefenat'.ves 
in  that  body,   were  old  and  at- owe dt ones. 


and  the  colleftor  is  xMr.  Martin,  whofc 
wife  is  filler  to  Mr.  Pierce. 

Dwight  and  Willard,  as  heads  of  lite, 
rary  inltitutions  and  ecclefiaftical  focietie*, 
thus  have  the  chief  fway  in  Connecticut 
and  New  Hainpfhire. 

These  equivocal  whigs  and  olb 
tories  have  the  control  in  our  na- 
TIONAL affair*  ;  are  confpicucus  in  pub~ 
lie  proceffions  ;  and  wear  the  weed  of 
mourning  for  Washington,  whom  they 
have  often  branded  with  the  epithet  of 
Rebel. 

Extracl  from  the  Mirror  of  the  zzd  of  Fe« 
bruary,    1800. 

COMMUNICATION. 

We  have  prefented  our  readers  with  a 
view  of  the  New  England  Ilhmnqti,  and 
a  clue  to  Britijh,  tory  or  monarchical  infill, 
en  e,  in  New-Hampfhire  and  Connecticut ; 
in  which  intolerance,  and  a  want  of  due 
refpeft  to  the  revolution  and  its  promoters 
and  defenders,  muft  be  clearly  feen.     1  ins 
formidable  body  are  hedged  round  by,  or 
fnelter  thetnfelves  under  the /edition  law, 
tory   marfhals  ani   juries,   which  may  be 
packed  out  of  Britilh  commljjanet ,  and  the 
plunderers  of  our  farms,  the  murderers  of 
our   fathers,   brothers   and  fons,  or  thole 
who  burned  our  churches,  and  laid  wafte 
our    literary   and  benevolent    iofUtutions 
during  the  laft  war. 


and  have  ever  continued  to  befuch,.   The  .  . 

contraftor  for  the  naval  or  fhip  balding     Extracl  from  the  Mirror  of  Marc  If  ib/^ 

department  was  alfo  a  tory — he  is  brother 

to  one  of  the  reprefentatives,  whof:  filter 

is  married  to  the  diftridi  judge,   (whofe 

former  refpe<fl  for  the  independence  af  A- 

jnerica  is  doubtful.) 


1809. 

FOR    THE    MIRROR, 


&C. 


Thefe  three  gentlemen  are  allied  to  the 
Prefident  of  Cambridge  college,  who  mar- 
ried the  fifter  of  the  wife  of  the  diftrift 
judge,  and  of  the  naval  contractor  and 
one  of  the  reprefentatives. 


What,  are  the  fruits  of  John  Adams's 
admimjiration  ?  He  has  engaged  to  pav ■  8 
per  cent,  on  five  millions  ot  dollars— Hj 
has  eftablifhed  a  ftanding  army,  which 
befides  its  enormous  expenfe  of  tour  mil- 
lions and  two  hundred  thoufand  dollars, 
keeps  a  number  of  citizens  in  fear  of  their 
lives. 

He  has  obtained  an  appropriation  for 


The  former  tory  fenator  is  Mr.  Liver- 

more.     The   reprefentatives   are    Meflrs.  fupporting  fortifications,  ot   700,00a  _     -. 

Sheaff  and  Gordon  ;   the  diftrict  judge  is  lars.     For  the  navy   1799,  l0lir  *  "'    § 

a  Mr.  Pickering  ;   the  naval  contractor  is  three  hundred  and  fifty   thoufand  go  bar  , 

a  Mr.  Jacob  SheafF;  the  aarihal  is  Mr,  amounting  in  the  whole  to  i»nt  m^m 
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i»0  hunched  and  fifty  thoufand  dollars, 
/exclufively  of  a  number  ot  voluntary  and 
nr.afcer;ained  fubfcriptions,  for  building 
find  equipping  veiTeis  of  war,  for  which 
the  fybfcribcrs  receive  intereft,  ac  8  per 
peat. 

He  has  levied  a  direft  tax,  which  ip 
this  ftate  amounts  to  more  than  the  whole 
A  the  tax  pajd  into  our  ftate  treafury. 

He  has  procured  the  enaction  of  an  alien 
and  feduion  law,  which  are  a  curfe  to  any 
jpuntry  in  which  they  exift. 

Vi%  has  given  orders  to  one  of  our  jud- 
ges to  deliver  up  Jonathan  Robbins,  an  A- 
jmerican  feaman,  to  be  tried  by  a  Britiih 
*purt  rnartial,  though  the  r^mc  of  the 
perfon  accufed  was  Nafh  ;  in  direct  con- 
■kuuidion  to  the  laws  of  nations,  and  of 
pur  comlitution. 

And  finally,  FI?  is  tc  have  a  new  loan 
of  3,500,000  dollars,  for  which  he  will 
pc  ooliged  to  pay  S,  and  probably  10  per 
cento 

,  No.  VIII. 

^opj  of  the  conclvfton  of  a  charge  deliver- 
ed and  read  from  the  original  manujer'tpt 
at  a  circuit  court  of  the  United  States, 
holden  in  the  c:tj  of  Baltimore,  on  Mon- 
day the  id  day  of  May,  1S03,  by  Sa. 
muel  Chafe,  one  of  the  judges  of  the  fu. 
■pre me  court  of  the  United  States. 

Before  yon  retire,  gentlemen,  to  your 
chamber  to  coniider  fuch  matters  as  mav 
be  brought  before  you,  I  will  take  the 
liberty  10  make  a  few  obfervations  ;  which 
.1  hope  you  will  receive  as  flowing  only 
from  my  regard  to  the  welfare  and  prof- 
perity  at  our  common  country . 

It  is  e.Tentially  neceffary  at  all  times, 
nut  more  particularly  at  the  prefent,  that 
the  public  mind  fhcu'd  be  truly  informed; 
and  that  our  citizens  mould  entertain  cor- 
rect principles  of  government,  and  fixed 
ideas  of  their  focial  rights.  It  is  a  very 
eafy  lafk  10  dece  ve  or  mi/lead  the  great 
body  of  the  people,  by  propagating  piau- 
"fibie,  but  falfe  doctrines  ;  for  the  bulk  of 
mankind  are  governed  by  their  pafiiens, 
and  not  by  rcafon. 

Falfehood  can  be  more  readily  diTe- 
Biinated  than  truth,  and  the  latter  is  heard 


wil  reluctance  if  repugnant  to  popuia* 
prqdice.  From  the  year  1776,  I  have 
beea  decided  and  avowed  advocate  for 
a  prefentative,  or  republican  form  of 
go\rnroenr,  as  fince  eftablifhed  by  our 
Itatand  national  conflitutions.  It  is  my 
finoe  wifn  that  freemen  fhould  be  go- 
verld  by  their  reprefentatives,  fairly  and 
freer  elecled  bv  that  clafs  of  citizen*, 
deftjbed  in  our  bill  of  rights,  "  who 
havbroperty  in,  a  common  in  ereft  with, 
and  i  attachment  to,   the   community." 

T:  purpofes   of  civil  fociety   are  beft 
anfw|red    by   thofe    governments,   where 
the  ublie    fafety,   happinefs,    and   prof- 
perit  are  beft  fecured  ;   whatever  may  be 
the  enftitution   or  form  of  government  ; 
but  te  hiftory  of  mankind  (in  ancient  and 
moden    times)   informs   us    "  that  a  mo- 
narch may  be  free;  and  that  a  republic 
may  k  a  tyranny."     The  true  teft  of  li- 
berty is   in   the  practical   enjoyment  of 
proteuon  to  the  perfon  and  the  property 
of  th  citizen,   from  all  enquiry.     Where 
the  fane  laws  govern  the  whole  fociety 
withot  any   oiitinction,  and   there  is   no 
poweitq  difpenfe  with   the*  execution  of 
the  lai's  ;  where  juftjee  is  impartially  and 
fpeediy  adminiib  red,  and  the  pooreft  man 
in  th<  community  may   obtain    redrefs  a- 
gainftthe  molt  wealthy  and  powerful,  and 
richc  afford  no  protection  to   violence  ; 
and   vhere    the    perfon    and    property   of 
every  man   are  fecure  from  infult  and  in- 
jury    in  that  country  the  people  are  free. 
This  s  our  prefent  fituation.      Where  law- 
is  uncertain,  partial,  or  arbitrary  ;  where 
juftici  is  not  impartially  adminiftered   to 
all  ;   vhcre   property  is  infecure,   and  the 
perfof  is   liable    to  infult   and    violence,  ! 
withcut  redrefs  by  law,   the  people  are  not 
free,  whotever  may  be  their  form  of  go- 
vernment.     To  this    fituation,   I  greatly 
fear  we  are  fall  approaching  ! 

You  know,  gentlemen,  that  our  ftate 
and  national  inititutions  were  framed  to 
fecure  to  every  member  of  the  fociety, 
equal  liberty  and  equal  rights  ;  but  the 
late  alteration  of  the  federal  judiciary  by 
the  abolition  <_f  the  offices  of  the  fixteen 
circuit  judges,  and  the  recent  change  in 
our  ftate  constitution,  by  the  eflablifhing 
of  univerfal  faffrage,  and  the  further  al- 
teration that  is  contemplated  in  our  ftate 
judici.iry  (if  adopted)  will,-  in  my  judg-j 
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paenf,  take  away  all  fecurity  for  property 
and  perfonal  liberty.  The  independence 
of  the  national  judiciary,  is  already 
lhaken  to  its  foundation,  and  the  virtue 
of  the  people  alone  can  reftore  it.  The 
independence  of  the  judges  of  this  ftate 
will  be  entirely  deftroyed,  if  the  bill  for 
the  abolition  of  the  two  fupreme  courts 
fhould  be  ratified  by  the  next  general  af- 
fembly.  The  change  of  the  ftate  confti- 
tution, by  allowing  univerfal  fuffrage, 
will,  in  my  opinion,  certainly  and  rapid- 
]v  deftroy  all  protection  to  property,  and 
ait  fecurity  to  perfonal  liberty  ;  and  our 
republican  conftitution  will  finlc  into  a 
mobocracy,  the  wot  ft  of  all  poffible  gq- 
yernrnerus. 

I  can  only  lament-,  that  the  main  pillar 
of  our  ftate  conftitution,  has  already  been 
thrown  down  by  the  eftabhfhment  of  uni- 
wu'al  fuffrage.  By  this  fhock  alone,  the 
whole  building  totters  to  its  bafe,  and 
will  crumble  into  ruins,  before  many 
years  elapfe,  unlefs  it  be  reftored  to  its 
original  ftate.  If  the  independency  of 
your  ftate'  judges,  which  your  hill  of 
lights  wifely  declares  4<  to  be  effential  tQ 
jhe  impartial  adminiftration  cf  juftice, 
and  tiie  great  fecurity  to  the  rights  ai  d 
liberties  of  the  people,"  fiiall  be  taken 
away  by  the  ratification  of  the  bill  paflT- 
pd  for  that  purpofe,  it  will  precipitate  the 
deftruction  of  your  whole  ftaie  confuta- 
tion ;  and  there  will  be  nothing  left  in  it. 
worthy  the  care  or  fupport  of  freemen, 

I  cannot  but  remember  the  great  and 
patriotic  characters,  by  whom  your  ftate 
conftitution  was  framed.  I  cannot  but 
recollect  that  attempts  were  then  made  in 
favor  of  univerfal  fuffrage  ;  and  to  render 
the  judges  dependant  upon  the  Iegiflature. 
You  may  believe,  that  the  gentlemen  who 
framed  your  conftitution,  pofleffed  the  full 
confidence  of  the  people  of  Maryland, 
and  that  they  were  efteemed  for  their  ta- 
lents and  patriotifn,  and  for  their  public 
and  private  virtues.  You  mu.ft  have  heard 
that  many  of  them  held  the  higheft  civil 
and  militaty  ftations,  and  that  they,  at 
every  rife  and  danger,  affifted  to  obtain 
and  eftablim  your  independence.  Their 
names  are  enrolled  on  the  journals  of  the 
iirft  Congrefs,  and  may  be  feen  in  the  pro- 
ceedings of  the  convention  that  framed 
glir.  form  of  government.     Wi  Ji  great 


concern  I  obferve,  that  the  fons  of  fom# 
of  thefe  characters  have  united  to  pull 
down  the  beautiful  fabric  of  wifdom  and 
republicanifm,  that  their  fathers  erecled  • 

The  declarations,  refpecling  the  natu- 
ral rights  of  man,  which  originated  from 
the  claim  of  the  Britifh  parliament  to 
make  laws  to  bind  America  in  all  cafes 
whatsoever;  the  publications,  fince  that 
period,  of  vifionary  and  theoretical  wri- 
ters, afferting  that  men,  in  a  ftate  of  fo- 
ciety,  are  entitled  to  exercife  rights  which 
they  poffefled  in  a  ftate  of  nature  ;  and 
the  modern  doctrines  by  our  late  reform- 
ers, that  all  men,  in  a  ftate  of  focietyf 
are  entitled  to  enjoy  equal  liberty  and 
equal  righrs,  have  brought  this  mighty 
mifchief  upon  us;  and  I  fear  that  it  will 
rapidly  progrefs,  until  peace  and  order, 
freedom  and  property,  fhall  be  deftroyed. 
Our  people  arc  taught  as  a  political  creed, 
that  men,  living  under  an  eftablifhed  go- 
vernment, are  neverthelefs  entitled  to  ex- 
ercife  certain  rights  which  they  peffeffed 
in  a  ftate  of  nature;  and  alfo,  that  every 
member  of  this  government  is  entitled  to, 
erjjoy  an  equality  cf  liberty  and  rights, 

I  have  long  fince  fubferibed  to  the  opi- 
nion, that  there  could  be  no  rights  of  man 
in  a  ftate  of  nature,  previous  to  the  infti- 
tution  of  fociety  ;  and  that  liberty  pro- 
perly fpeaking,^  could  not  exift  in  a  ftate 
of  nature.  I  do  not  believe  that  any  num. 
ber  of  men  ever  exifted  together  in  a  ftate 
of  nature,  without  fome  head,  leader  cr 
chief,  whofe  advice  they  followed,  or 
whofe  precepts  they  obeyed.  i  really  ccn- 
fider  a  ftate  of  nature  as  a  creature  of  the 
imagination  only,  although  greet  names, 
give  a>  fanfdon  to  a  contrary  opinion. 
The  great  object  for  which  men  eftablifn 
any  form  of  government,  is  to  obtain  fe- 
curity to  their  perfons  and  property,  from 
violence,  deftroy  the  fecurity  to  either, 
and  you  tear  up  fodety  by  the  roo  s.  It 
appears  to  me  that  the  inllitution  of  go. 
vernment  is  really  no  facriiice  made,  as 
fome  writers  contend,  to  natural  iii-erty, 
for  I  think  that  previous  to  the  formation 
of  fome  fpecies'cf  government,  a  ft  te  of 
liberty  could  not  exift.  It  ftcir.s  to  me 
that  perfonal  liberty  and  rights  t  can  only 
be  acquired  by  becoming  a  member  of  a 
community,  which  gives  the  protection  of 
the  whole  to  every    individual.     With- 
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out  this  protection  it  would,  in  my 
opinion,  be  impracticable  to  enjoy  perfon- 
al  liberty  or  rights.  From  hence  I  con. 
elude  that  liberty,  and  rights,  (and  alfo 
property)  muft  fpring  out  of  civil  fociety, 
and  muft  be  forever  fubjeft  to  the  modifi- 
cation of  particular  governments.  I  hold 
the  pofition  clear  and  fafe,  that  all  the 
rights  of  man  can  be  derived  only  from 
the  conventions  of  fociety,  and  may  with 
propriety  be  called  focial  rights.  I  cheer, 
fully  fubferibe  to  the  doftrine  of  equal 
liberty  and  equal  rights,  if  properly  ex 
plained.  I  onderftand  by  equality  of 
liberty  and  rights,  only  this,  that  every 
citizen,  without  refpect  to  property  or 
ftation,  fliould  enjoy  an  equal  (hare  of 
civil  liberty  ;  an  equal  protection  from  the 
laws,  and  an  equal  fecurity  for  his  perfon 
and  property.  Any  other  interpretation 
of  thefe  terms,  is  in  my  judgment,  de- 
iftruftive  of  all  government  and  all  laws. 


If  I  am  fubftantially  corret  in  thrre  fe«. 
timents,  it  is  unneceiLry  so  make  any 
application  of  them,  and  I  will  >n  y  niK; 
two  queftions.  Will  juftice  be  i-Tip,  rtial, 
ly  adminiitered  by  judges  dependjr>t  m 
the  legifiature  for  their  continuance  in  of, 
flee,  and  alio  for  their  fupport  ?  Will 
liberty  or  property  be  prot riled  m  .e- 
cured,  by  laws  made  by  reprefentawves 
chofen  by  electors,  who  have  no  property 
in,  a  common  intereft  with,  or  attachment 
to,  the  community  ? 

True  copy,  THOMAS  CHA  S". 

January  31^,    1S05. 
A  true  copy,  from  the  original  on  file, 

Attest,  SAMUEL  A.  OTIS, 

Secretary  of  tbi  Stnate» 
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A  ccrreft  copy  of  the  opinion  cf  judge  Chafe    traverfer,  are  proper  for,  and  within  the y«ri/^ 
in  the  cafe  of  Cullender ;  as  delivered,  and  re-     diction  and  the  terms  of  the  oath  of  the  petit 

jury,  who  have  been  fworn,  "  that  they  will 
well  and  truly  try  the  iffue  joined,  between  the 
United  States  and  the  traverfer  at  the  bar,  and 


fered  to  in  Mr.  Robertfcns  trflimony. 
Judge  Chase, 


I  will  affign  my  reafons  why  I  will  not  per- 
mit the  counfel  for  the  traverfer  to  offer  argu- 
ments to  the  jury,  to  urge  them  to  do  what  the 
conftitution  and  law  of  this  country  will  not 
permit  ;  and  which,  if  I  fhould  allow,  I  fhculd 
in  my  judgment,  violate  my  duty,  difregard  the 
conftitution  and  law,  and  furrender  up  the  ju- 
dicial power  of  trie  United  States,  that  is,  the 
power  intruded  by  the  conftitution  to  the  fed- 
eral courts,  to  a  petit  jury,  in  direct  breach  of 
my  oath  of  office. 

The  indictment   charges  that  the  traverfer 


a  true  verdict  give  according  to  their  evidence." 
The  iffue  joined  therefore  is,  whetlter  the  tra- 
verfer is  guilty  of  the  feveral  offences,  charged 
in  the  indictment  ;  and  to  this  iffue  no  evidence 
is  admiffible  (on  the  part  cf  the  government,  or 
of  the  traverfer)  but  what  is  pertinent  or  appli- 
cable to  it.  The  petit  jury  to  difcharge  their 
duty  muft  firft  enquire,  whether  the  traverfer 
eommiried  all  or  any  of  the  facts  alledged  in 
the  indictment  to  have  been  done  by  him,  fome 
time  before  the  indictment.  If  they  find  that 
he  did  commit  all  or  any  of  the  faid  facts,  their 
next  enquiry  is,  whether  the  doing  fuch  facts 
have  been  made  criminal and  punifhable  by  the 


on  the  ill  day  of  February,  1800,  defigning  and    flatute  of  the  United  States,  on  which  the  tra- 


intending  to  defame  the  prefident  of  the  United 
States,  and  to  bring  him  into  contempt  and  dif- 
repute,  and  to  excite  the  hatred  of  the  good 
people  of  the  United  States  againft  him,  did 
wickedly  and  malicioufly,  write,  print,  utter, 
and  publifh,  (or  did  caufe  or  procure  to  be 
printed  and  publifhed)  a  falfe,  fcandaious   and 


vcrfer  is  indicted.  For  this  purpofe  they  muft 
perufe  the  ftatute  and  carefully  examine,  whe- 
ther the  facts  charged  and  proved,  are  within 
the  provifions  of  it.  If  the  words  that  create  the 
offence  are  plain  and  intelligible,  they  muft  then, 
determine,  whether  the  offence  proved  is  of  the 
fpecies   of  criminality  charged  in  the   indict- 


malieious  writing,  againft  the  faid  prelident  of     merit  ,    but    if   the  words  are   imbiguous    or 


the  United  States,  of  the  tenor  and  efecl  R<\Xt<\ 
in  the  indictment.  On  examining  the  indict- 
ment, it  appears,  that  twenty  feparate  and  dif- 
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doubtful,  all  conftruction  fhould  be  rejected. — 
The  ftatute  on  which  the  traverfer  is  indicted 
enacts,  "  that  the  jury  who  fha!l  try  the  caufe 
fhall  have  a  right  to  determine  the  law  and  the 
legations  or  charges  againft  the  traverfer.    He    facl,   under  the  direction  cf  the  court,  as  in 

other  cafes."  By  this  proviflnn  I  underftand, 
that  a  right  is  given  to  the  jury  t  J  determine 
what  ike  law  is  in  thexafe  before  them  ;  and 
not  to  decide  whether  a  ftatute  of  the  United 
States  produced  to  them,  is  a  law  or  not,  or 
whether  it  is  void,  under  an  opinion  that  it  is 
unconstitutional,  that  is,  contrary  to  the  confli* 
tuiion  of  the  United  States.  I  admit  that  the 
lecondly,  that  the  faid  writing    jury  are  to  compare  the  ftatute  with    the  facts 

proved,  and  then  to  decide  whether  the  acts 
done,  are  prohibited  by  the  law  ;  and  whether 
they  amount  to  the  offence  defcribed  in  the  in- 
dictment. This  power  the  jury  neceffirily  pof- 
fefles,  in  order  to  enable  them  to  decide  on  the 
guilt  or  innocence  of  the  perfon  accufed.     It  is 


tinct  fets  of  wcrds  are  fet    forth  therein,  as 
legations  or  charges  againft  the  traverf 
has  plead  "  not  guilt/'  to  all  of  them. 

To  fupport  this  indictment  on  behalf  of 
government  of  the  United  States,  it  muft  be 
proved  to  the  jury — firft  that  the  traverfer  did 
write,  print,  utter  or  publifh,  or  did  caufe  or 
procure  to  be  printed  or  published,  a  falfe  and 
fcandaious  writing  againft  the  prefident  of  the 
United  States 
is  falfe,  fcnr.dalous  and  malicious  ;  and  thirdly, 
that  it  was  publifhed  with  intent  to  defame  the 
prefident,  &c.  as  ftated  in  the  ftatute  a;.d  charg- 
ed la  the  indictment. 

If  thefe  three  facts  fhall  he  eftabiifhed  to  the 


fatisfaction  cf  the  jury,  they  muft  find  the  tra-     one  thing  to    decide  <what  the  law   is   on  the 

facts  proved,  and  another,  and  a  very  different 
thing,  to  determine,  that  the  ftatute  produced 
is  no  law.  To  decide  what  the  law*  is  on  the 
facts,  is  an  adraiffion  that  the  law  exifls.  If 
there  be  no  law  in  the  cafe,  ther;   can  be   no 


verier  guilty,  generally ■•»  unlefs  he  can  prove  to 
them  the  truth  cf  the  matter  contained  i:.i  the 
publication,  in  winch  cafe,  the  flatute  on  which 
the  traverfer  is  indicted  excufes  him.  If  all 
the  twenty  fetts  of  words  ftated  in  the  indict- 


ment as  charges,  againft  the  traveifer,  fhall  not     comparifon  between  it  and  the  facts  ;  and  it  is- 
be  proved  againft  him  ;  or  if  he  can  prove  that    unneceffary  to  eftablifh  facts  before  it  is  afcer- 
ahy  of  them  are  true,  the  jury  will  acquit  him     tained  that  there   is  a  law  to   punifa  the  com- 
of  fuch  of  them   as   fhall    net   be  eftablifhed    miflion  of  them, 
againft  him,  and  alio  of   fach    of  them  as  he 

can  prove  to  be  true  ;  and  they  will  find  him        The  exiftence  of  the  law  is  a  previous  en- 
guilty  of  the  refidue.  quiry,  and  the  enquiry  into  facts  is  altogether 

unneceffary,  if  there  is  no  law   to   which   the 
Thefe  enquiries  on  behalf  of  the  government     facts  can  apply.     By  this  right  to  decide  what 
«f  the  United  States,  and  on  the  part  cf  the    the  law  is  ia  any  cafe  arifwg  under  the  ftatute, 
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?  ?\*n**  eenceive  that  a  right  ;3  given  to  the 
petit  jury  to  determine,  whether  the  ftatute 
(under  which  they  claim  this  right)  is  ccnflitu- 
tional  or  not.  To  determine  the  validity  of 
the  ftatute,  the  conftitution  of  the  United  States 
muft  necelTarily  be  reforted  to  and  confidered, 
and  its  provifions  enquired  into.  It  muft  be 
determined  whether  the  ftatute  alledged  to  be 
Toid,  becanfe  contrary  to  the  conftitution,  is 
prohibited  by  it  expre/ily,  or  by  neceffary  impu- 
tation. Was  it  ever  intended  bv  the  framers 
of  the  conftitution,  or  hv  the  people  of  Ameri- 
ca, that  it  mould  ever  be  fubmitted  to  the  ex- 
amination of  a  jury,  to  decide  what  reftrictions 
are  exi>refsly  or  impliedly  impofed  by  it  on  the 
national  legifbture  ?  I  cannot  poflibly  ba'ieve, 
that  congrefs  intended  by  the  ftatute  to  grant  a 
right  to  a  petit  jury  to  declare  a  itatute  void. 
The  man  who  maintains  this  pofition,  muft 
hare  a  wnoft  contemptible  opinion  of  the  un- 
derftanding  of  that  body  :  but  I  believe  the  de- 
fect lies  with  himfclf. 

If  any  one  can  be  fo  weak  in  intellect,  as  to 
entertain  this  opinion  of  congrefs,  he  muft  give 
up  the  exereif:  of  the  power,  when  he  is  in- 
formed that  congrefs  had  no  authority  to  velt 
it  in  any  body  whatfoever  ;  becaufe,  hv  the 
conftitution,  (as  I  will  hereafter  (hew)  this 
right  isexpref.lv  granted  to  the  judicial  power 
t>i  the  United  States,  and  is  recognized  by  con- 
prefs  by  a  perpetual  ftatute.  If  the  fta'ute 
mould  be  held  void  by  a  jury,  it  would  feem 
thit  they  could  not  claim  a  riijht  to  fuch  deci- 
fion  under  an  aft  that  they  themfelves  coj-.fi- 
der  as  mere  ava/fe  paper.  Their  right  muft 
therefore  be  derived  from  fome  other  lburce. 

Tt  appears  to  rrc,  that  a!!  the  rights,  powers, 
and  dut-es  of  the  petit  jury,  fv/orn  in  this  caufr, 
can  only  be  derived  from  the  contribution,  or 
ftatutes  of  the  United  States  made  agreeably  to 
it  ;  or  from  fome  ftatute  of  'his  common- 
wealth not  contrary  to  the  federal  conftitu- 
tion, or  ftatutes  of  congrefs  ;  or  from  the  com- 
mon law,  which  was  adopted  by  the  federal 
conftitution  in  the  cafe  of  trials  by  jury  in  crimi- 
nal cafes. 

It  never  was  preten  led,  as  I  ever  heard, be- 
p  re  ;h  s  time,  that  a  petit  jury  in  England, 
(from  when  t  our  common  la^v  is  derived)  or 
in  any  part  of  'he  United  Staftte  ever  exercifed 
fuch  power.  It  a  petit  jury  can  rigbtfulh  ex- 
ercife this  power  over  one  ftatute  of  congrefs, 
they  muft  have  an  equal  right  and  power  ovtr 
any  oth'  r  flatute,  and  indeed  over  all  the  fta- 
tutes ;  for  no  line  can  be  drawn,  no  reftrietion 
impofed  on  the  exercife-  of  fuch  power;  it 
niutt  reft  in  difcretion  only. 

If  this  power  be  onre  admitted,  oetit  jurors 
svill  f>e  fuperior  to  the  national  legislature,  and 
its  laws  will  t»e  fubjeft  to  their  control.      Ihc 


power  t.*!  ahragare  or  <o  ma!;e  fawa  nugatory^ 
is  equal  to  the  authority  of  making  them.  The 
evident  conlequences  of  this  right  in  juries,  will 
be,  that  a  law  of  congrefs  will  be  in  operation 
in  one  ftate,  and  not  in  another.  A  law  to  im- 
pofe  taxes  will  be  obeyed  in  one  ftate,  and  not 
in  another,  unlefs  force  be  employed  to  compel 
fubmiffion. 

The  doing  certain  acts  will  he  held  criminal-, 
and  punifhed  in  one  ftate,  and  fimilar  acts  may 
be  held  inrfocent,  and  even  approved  and  ap- 
plauded in  another. 

The  cfFbdts  of  the  exercife  of  this  power  by 
petit  jurors  may  be  readily  conceived.  Jt  ap- 
pears to  me  that  the  right  now  claimed  has  a 
direct  tendency  to  diflolve  the  union  of  the 
United  States,  on  which,  under  Divine  Provi- 
dence, our  political  fafety,  happinefs,  and  prof- 
perity  depend. 

No  citizen  of  knowledge  and  information, 
unlefs  under  the  influence  of  pamon  or  preju- 
dice, will  believe,  without  very  ftrong  and  in- 
dubitable proof,  that  congrefs  will,  intentionally, 
make  any  law  in  violation  of  the  federal  con- 
ftitution, and  their  fjcred  truft.  I  admit  that 
the  conftitution  contemplates,  that  congrels 
may,  from  inattention  or  error  in  judgment, 
pafs  a  law  prohibitted  by  the  conftitution  ;  and 
therefore  it  has  provided  a  peaceable,  fafe,  and 
adequate  remedy.  If  fuch  a  cafe  ihould  haD-  ' 
pen,  the  mode  of  redrefs  is  pointed  out  in  the 
conftitution,  and  no  other  mode  can  be  adopt- 
ed, without  a  manifeft  infraction  of  it. 

Every  man  muft  admit,  that  the  power  of 
deciding  the  conitituti  mality  of  any  law  of  the 
United  States,  (or  mi  any  particular  ftate)  is 
one  of  the  greateft  and  molt  important  powers 
the  people  could  gi  ant. 

Such  power  is  reftrictive  of  the  legiflative 
power  of  the  union,  and  alfo  of  the  feveral 
ftates  ;  not  abfolute  and  unlimited,  but  confin- 
ed to  fuch  cafes  only,  where  the  la.v  in  queftion 
lhali  ciearly  appear  to  have  been  prohibited  by 
the  federal  Conftitution,  and  not  in  a  y  doubt- 
ful cafe.  On  referring  to  the  nintft  lection  of 
the  firft  article  of  the  conftitution,  there  may 
be  feen  many  refrriclions  impofed  on  the  pow- 
ers of  the  national  legiflature,  and  aifo  on  the 
powers  of  the  feveral  ftate  legislatures.  Among 
the  fpecial  exceptions  to  their  authority,  is  the 
power  to  mike  expofi  fatto  laws,  to  lay  any 
capitation,  or  ot.ie/  direct  tax,  unlets  in  propor. 
ti'i'ri  to  the  cenfus  ;  to  by  any  tax  or  duty  on 
articles  exported  from  any  ftate,  &c.  &c. 

It  Ihould  be  remembered  that  the  judicial 
po-wer  of  the  United  States,  is  co-exiffent,  co- 
extenfive,  and  co-ordinate  with,  and  altogeth- 
er independent  of  the  federal  legiflature,  or  the 
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»itfin!*!ve.  By  the  fixth  a  tide  of  the  eonftitu- 
tion  (among  other  things)  ir  is  declared,  that 
the conftittition  (halt  be  the  furjreme  law  of  the 
!md.  By  the  third  article  it  is  eftabhihed,  that 
"  the  judicial  power  of  the  United  States  (hall  he 
vefted  ia  one  lupreme  court,  and  in  fuch  other 
inferior  courts  as  conerefs  may  from  time  to 
time  ordain  and  eftablifh,  and  that  the  judicial 
power  (hail  extend  to  all  cafes  in  law,  and 
equity  arifing  under  the  conftitution  and  laws 
of  the  United  States." 

Among  the  cafes  which  may  arife  under  the 
eafiftitution,  are  all  the  reftridions  on  the  au- 
thority of  congrefs,  and  of  the  itate  legiflatures. 

It  is  very  clear,  that  the  pre/ent  cafe  arifes  un- 
der the  conftitution,  and  alfo  under  a  law  of 
the  United  States,  and  therefore  it  is  the  very 
cafe,  to  which  the  conftitution  declares  the  ju- 
dicial powers  of  the  United  States  (hall  ex- 
tend. 

It  is  incontrovertible  that  the  conftitution  is 
fhe  lupreme  law,  and  therefore  it  muft  be  the 
rule  by  which  the  federal  and  ftate  judges  are 
hound  to  regulate  their  decifions.  By  the  fixth 
article  of  the  conftitution, it  is  provided  (among 
other  things)  that  all  the  members  of  congrefs 
and  of  the  federal  ftate  legiflatures,  and  ail  ju- 
dicial officers  of  the  United  States,  and  of  the 
ieveral  ftates,  (hail  be  bound  by  an  oath  or  af- 
firmation, to  fupport  the  conftitution.  By  this 
provifion  1  underftand,  that  every  perfon,  fo 
fworn  or  affirmed,  promifes,  that  he  will  pre- 
ferve  the  conftitution  as  eftablifhed,  aud  the  dif- 
tribution  of  powers  thereby  granted  ;  and  that 
he  will  not  aflent  to  any  amendment  or  altera- 
tion thereof,  but  in  the  mode  prefefjbed  in  the 
jth  article  :  and  that  he  will  not  confent  to 
any  ufurpation  by  any  one  branch  of  the  legifia- 
ture  upon  the  other,  or  upon  the  executive,  or 
by  the  executive  upon  either  branch,  or  by  any 
department  or  officer  of  government,  of  the 
power  granted  to  another  ;  or  that  the  power 
granted  to  either  (hall  be  exercifed  by  others. 

I  a!fo  underftand  by  this  eng-airement,  that 
the  perfon  taking  it,  promifes  alio  that  he  vr-iil 
oppofe  by  his  exampl  ,  argument,  advice,  and 
perfuafion,  and  by  ail  other  means  in  his  power, 
force  only  excepted,  any  defigr.,  advice  or  at- 
tempt, to  impair  or  dertroy   the  conftitution. 

If  this  expofition  of  this  folcmn  obligation  is 
fubflantially  correct,  I  cannot  believe  that  any 
perfon  having  the  fame  underftanding  of  it, 
will  maintain  that  a  petit  jury  can  rightfully 
exercifc  the  power  granted  by  the  conftitution 
»o  the  federal  judiciary, 

From  thefe  considerations  I  draw  this  condit- 
ion, that  the  judicial  power  of  the  United 
States,  is  the  only  proper  ana  competent  author- 
ity to  decide  whether  any  ftatute  made  by  con- 
grefs  (or  any  of  the  ftate  legiflatiires)  is  costra- 


rv  to,  or  in  violation  of,  the  federal  conftitu- 
tion. 

That  this  was  the  opinion  cf  the  fenato  and 
houfe  of  representatives,  and  ot  General  WauV 
ington,then  proficient  of  the  United  States,  fu'lv 
app-ars  by  the  ftatute,  entitled,  "  An  act  to  cf- 
tablifh  the  judicial  courts  of  the  United  States," 
made  at  the  firft  feffion  of  the  firft  congrefs, 
(on  14th  September,  1789)  chap.  20,  feci.  8, 
which  enacts,  "  that  the  jufliccs  of  the  fupreme 
courts  and  the  diftrid  judges  dial!  take  an  oath 
or  affirmation  in  the  following  words,  to  wit  : 

"  I,  A.  B.  do  (blemnly  Avear  or  affirm,  that 
I  will  adminifter  juftice  without  refped  to  per- 
sons, and  do  equal  right  to  the  poor  and  to  the 
rich,  and  that  I  will  faithfully  and  impartially 
difcharge  and  perform  all  the  duties  incumbent 
on  me  as  »  accord- 

ing; to  the  belt  of  my  abilities  and  under/land- 
ing, agreeably  to  the  conftitution  and  laws  of 
the  United  States." 

No  pofhion  can  be  more  clear  than  that  all 
the  federal  judges  are  bound  by  the  folemn  ob- 
ligation of  religion,  to  regulate  tiuir  decifions 
agreeably  to  the  conftitution  of  the  United 
States  ;  and  that  it  is  the  ftandard  of  their  de- 
termination in  all  cafes  that  come  before  tuem. 

I  be'ieve  that  it  has  been  the  genera!  and  pre- 
vailing opinion  in  ah  the  union,  that  the  power 
now  wifhed  to  be  exerdfed  by  a  jury,  properly 
bdonged  to  the  federal  courts. 

It  was  alledged  that  the  tax  en  carriages,  was 
confidered  bv  the  people  of  this  commonwealth 
to  be  unconstitutional,  and  a  cafe  was  made  to 
fubmit  the  queftion  to  the  fupreme  court  of  the 
United  States,  and  they  decided  that  the  fbtute 
was  not  unconftitutional,  and  their  decifion  wa^ 
acquiefced  in. 

1  have  feen  a  report  of  a  caf_*  (Ka  per  v&, 
Iri>  kins)  decided  in  1793,  in  the  general  court 
of  tris  commonwealth,  leipeding  the  conftitu- 
tionaiity  of  a  law  which  gave  the  diftiid  courts 
a  power  of  granting  injunctions  in  certain  ca- 
fes, in  which  cafe  the  judges  of  the  general 
court  [four  to  one]  determined  that  the  law- 
was  unconftitutional  and  'void.  On  yellerday  \ 
law  the  record  of  anrther  cafe,  in  tiie  court  of 
appeals  of  this  commonwealth  [in  1788]  011 
w  ich  it  appears,  that  the  general  aflenibly 
pafled  "  An  ad  to  eftablifh  diftrid  courts," 
4nd  the  judges  [ten  being  prefentj  adjudged 
l-  that  the  confthution  and  the  fa.d  ad  were  m 
oppofitien,  ana  could  not  exift  together,  and 
that  the  court  ought  not  to  do  any  t  ing  offi- 
cially in  the  execution  of  an  ad,  which  appear- 
ed to  be  contrary  to  the  fpirit  of  the  conftitu- 
tion." I  alfo  observed  that  the  then  governor 
Mr.  Edmund  Randolph,  iinnrediati  iy  on  this 
decision,  sailed  the  geaeral  affetnbiy  oy  prod-*. 
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■Ration  ;  and  I  have  been  informed  that  they 
altered  the  law  according  to  the  opinion  of  the 
court. 

From  thefe  two  decifions  in  the  two  higheft 
courts  of  jufiice  in  this  {late,  I  inay  fairly  con- 
clude, that,  at  thatperiod.it  was  thought  that 
t..*  courts  of  jufiice  were  the  proper  judicature 
to  determine  the  conftitutionality  of  the  laws  of 
this  commonwealth.  It  ;•>  now  contended, 
that  the  conftitutionality  of  the  laws  of  con- 
grefs,  ftiould  be  fubmitted  to  the  decifion  of  a 
petit  jury.  May  I  atk  whence  this  change  of 
opinion  ?  I  declare  that  the  doctrine  is  entirely 
novel  to  me,  and  that  I  never  heard  of  it  before 
my  arrival  in  this  city.  It  appears  to  me  to  be 
not  only  new,  hut  very  abfurd  and  dangerous 
ii  direct  oppofition  to,  and  a  breach  of  the  con- 

r  on  :  And  I  wifh  thofewho  maintain  this 
doctrine,  and  bavefiuohi  tafuppart  the  conjiitu- 
tion,  confticntioufly   to  reconfider   their  opir- 

,  with  a  calm  and  deliberate  temper,  and 
minds  diJ  ifed  to  find-  the  truth,  and  to  al- 
ter their  opinion,  ii  convinced  of  their  error. 

It  muft  be  evident  that  decifions  in  the  dif- 
rricl  or  circuit  courts  of  the  United  States  will 
m,  or  they  will  become  \o  by  the  re- 
i  I  i  '  ,-  .1  'u  r'{  the  fupreme  court  ; 
and  thereby  the  fame  principles  will  pervade 
all  the  union  ;  but  the  opinions  of  petit  iuries, 
will  very  probably  be  different,  i.i  different 
flat    . 

The  decifion  of  courts  of  jufiice  will  not  be 
influenced  by  political  and  /«•#/ principles  and 
piejudices.  Ii  inferi  >r  courts  commit  erroi  ,  it 
may  be  rectified  ;  but  if  juries  make  ini  flakes, 
there  can  be  no  reviSon  or  control  over  their 
verdicts,  and  therefore  there  can  be  no  mode  to 
obtain  uniformity  in  their  decifions.  Belides 
petit  juries  are  under  no  obligation  by  the  terms 
of  their  oath  to  decide  the  conftitutionality  of 
any  law  ;  their  determination  then  fore  will  be 
extra  judicial.  I  should  alfo  imagine  that  no 
jury  would  wi.h  to  have  a  right  to  determine 
fuch  great,  important  and  difficult  queltions  ; 
and  I  hope  no  jury  can  be  found,  who  will  ex- 
4  fe  the  power  defired  over  the  ftatutes  of 
congrefs,  againft  the  opinion  of  the  federal 
courts. 

The  gentlemen  of  the  profeflion  know  that 
(rue/lions  have  fometirms  occurred  in  ftatc 
courts,  whether  acts  of  affembly  bad  expired, 
f»r  had  been  repealed  ;  but  no  one  will  hy  that 
fuch  queftions  were  ever  fubm'.tted  to  a  jury. 

If  ::.;■  conftitutioa  of  the  Uniied  Slates   had 


not  gi\re»  to  the  judiciary  a  ri^ht  to  decide  on 
the  conftitutionality  of  federal  laws  ;  yet  if 
fuch  power  could  be  exercifed,  it  could  not  be 
by  a  juror  from  this  confideration  :  it  is  a  max- 
im of  law  in  all  the  Hates,  that  the  courts  have 
the  exclufive  right  to  decide  every  quelVion  as 
to  the  admiffibtlity 'pf  evidence  in  every  cafe, 
civil  or  criminal,  whether  the  evidence  be  by 
act  of  afiemhly,  or  by  deed  or  other  writing, 
or  by  witneffes, 

I  have  confulted  with  my  brother,  judge 
Griffin,  and  I  now  deliver  the  opinion  of  the 
court,  "  That  the  petit  jury  have  no  right  to 
decide  on  the  conftitutionality  of  the  flatute  on 
which  the  traverfer  is  indicted  ;  and  that  if  the 
jury  fhoul  1  exercife  that  power, that  they  would 
thereby  ufurp  the  authority  eutrufted  by  the 
confiitution  of  the  United  States  to  this  court." 
Governed  by  this  opinion,  the  court  will  not 
allow  the  counfel  f^.r  the  traverfer  to  argue,  be- 
fore the  petit  jury,  that  they  have  a  right  to 
decide  on  the  conftitutionality  of  the  ftatute, 
on  which  the  traveller  ftands  indicted.  If  the 
counfel  for  the  traverfer  had  offered  fufficient 
arguments  to  the  court,  to  fhew  that  the  petit 
jury  had  this  right,  the  court,  on  being  convinc- 
ed that  the  opinion  delivered  was  erroneous, 
would  have  changed  it  ;  for  they  hold  it  a 
much  greater  reproach  fcr  a  judge  to  .continue 
in  his  error,  than  to  retract. 

Judge  Chafe  concluded  with  observing,  that 
if  he  knew  himfelf,  the  opinion  he  had  deliver- 
ed and  the  reafons  offered  in  itsfupport,  finw- 
ed  not  from*  natives,  ot  reafons  of 'Jlate% 

which  he  had  no  concern,  and  which  he 
conceived  never  ought  to  enter  courts  of  juf- 
iice ;  but  from  a  deliberate  conviction  of  what 
the  confutation  and  the  law  of  the  land  requir- 
ed. "  I  hold  rayfelf  equally  hound,"  faid  he, 
"  to  fupport  the  rights  of  the  jury,  as  the  rights 
of  the  court.  I  confider  it  of  the  greateft  con- 
fluence to  the  admin iftration  of  jufiice,  that 
the  powers  of  the  court,  and  the  powers  of  the 
petit  jury  fhou'.d  be  kept  difiinet  and  feparate. 
i  have  uniformly  delivered  the  opinion,  "  that 
the  petit  jury  have  a  right  io  decide  the  law  as 
iveH  as  the  fad,  in  criminal  cafes  ;"  but  it  never 
entered  into  my  mind,  that  they,  therefore,  had 
a  right  to  determine  the  conftitutionality  of  any, 
ftatute  of  the  United  States.  It  is  my  duty  to 
execute  the  laws  of  the  United  States,  with  juf- 
t'.ce  and  impartiality,  with  firmuefs  and  deci- 
fion,  and  1  will  endeavor  to  difefrarge  this  duty 
with  the  affiftanre  of  the  fountain  of  wifdom, 
and  the  giver  of  all  human  reaibn  and  undtr- 
ftandimr. 
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